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Before WAGNER, Chief Judge and SteabmMAN and ReID, Associate Judges.

ReiD, Associate Judge: Appellant Joseph A. Keranen filed a complaint under the Federal
Employers Liability Act (“FELA™), 45 U.S.C. § 51 et seq. against the National Railroad Passenger
Corporation (*Amtrak”™) on September 27, 1995, after being injured in afirewhileworking on board a
train bound from Montreal to the District of Columbia. Thetrial court granted directed verdicts infavor

of Amtrak.

Mr. Keranen contends on appedl that thetrid court erredin: (1) granting adirected verdict motion

in favor of Amtrak on his“failureto train or instruct” claim after his opening statement; (2) granting
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Amtrak’ smotionsfor directed verdicts with respect to hisclaim of failure to provide a safe workplace due
to: (a) an aleged “too heavily sprung” ladies lounge door and Amtrak’ sfailureto ingpect and repair the
door; (b) the lack of smoke detectors on each train car; and (c) an eectrical fire; and (3) making certain
evidentiary rulings, including: (a) refusing to admit evidence pertaining to the existence of smoke detectors
on some Amtrak carsand the lack of them on others, aswell as evidence regarding a petition by Amtrak
employees to require smoke detectors on cars; (b) refusing to admit into evidence two documents,
Amtrak’ sletter of commendation for hisrolein ensuring the safety of passengersduring thefire, and a
record of “defect history” for thetrain car in which thefire occurred; (c) excluding portions of anon-expert
witness stestimony regarding the origin of thefire; and (d) permitting Amtrak’ scounsdl toinquireinto Mr.
Keranen' sbackground to dicit testimony concerning hisprior history of acohol useand his psychologica
treatment. We affirmthetria court’ sdirected verdict asto Mr. Keranen' straining claim; and affirmits
directed verdictswith respect to his safeworkpl ace cause of action relating to thelack of smoke detectors
and an dleged dectricd fire, but reverseasto hisclaim of a“too tightly sprung” door to the ladies lounge

and Amtrak’s alleged failure to inspect and repair the door and remand for anew trial on that claim.

FACTUAL SUMMARY

On September 27, 1995, Mr. Keranen filed apersond injury action againgt hisemployer, Amtrak.
In hiscomplaint he aleged that on March 1, 1993, “at or near Waterbury, Vermont, [he] wasinjured as
aresult of an on-board firein the ladies’ lounge on [Amtrak’s] passenger car.” Paragraph 6 of his

complaint declared that in violation of the FELA, Amtrak:



faled to provide [him] with asafe place to work and safe equipment with
which towork inthat the car was defective and caught fire; that defendant
failed to inspect, find, repair and warn [Mr. Keranen] of his dangerous
condition; that [Amtrak] and its agents failed to issue and arrange for
appropriatewarningsand training prior to[Mr. Keranen’ §] accident; and
that as aresult of this negligence and carelessness on the part of the
defendant anditsagents, [Mr. Keranen|] suffer[ed] severeand permanent
injuries.

Keranen sought damages for loss of income, physical pain and mental anguish.

Trid began on duly 7, 1997. Mr. Keranen tetified that he began work at Amitrak in January 1993
asatrain and service attendant. OnMarch 1, 1993, hewasassigned to car 4726 asatrain attendant on
theMontrealer for around trip journey between the District of Columbiaand Montreal, Canada. Prior to
departing the District, Mr. Keranen inspected car 4726. In adocument called the Map 21 or the Map
Book, in which problems were recorded during inspection, Mr. Keranen “noted that the door was
extremely heavily-sprungintheladieslounge.” He noticed that “[t]he door had been previoudy . . . written
up.” When here-ingpected car 4726, prior tothe return trip from Montreal, he observed that the ladies
lounge door had not been repaired. The Map 21 document was not introduced at trial becauseit could

not be found.

Asthetrain proceeded toward Waterbury, Vermont, Mr. Keranen observed “afilm of smoke” in

car 4726. The smoke camefrom “thetop of theladies' lounge door.” Hefelt the door but “it was not
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burning hot.” Using both hands, he * couch[ed] down and. . . opened thedoor” afew inches. He pushed
alittlemorewith “[hig] Ieft hand on the door and [hig] right hand on thedoor jamb. . ..” “Thefloor was
...glowingred.” Thesmoke“wasbuilding upred fast.” Mr. Keranen“let go of thedoor and. . . turned
and when [hedid], [hig] right knee hit very hard the door jamb.” He“wastwisting at thetime [he] fell
backwardsand . . . had released the door.” Mr. Keranen maintained that the door “was springed too close
and closed redl tight. 1t was congtantly pressing against [him].”* He aerted ancther train attendant, Cheryl
Tyler, about thefire. AsMr. Keranen and Ms. Tyler evacuated passengers, Mr. Keranen hit hisknee

against achair.

Whenthetrain pulledinto Waterbury, Vermont, locd firefightersarrived and extinguished thefire.

Mr. Keranen watched the firefighters cut the floor of the ladies' lounge. He saw “[d] lot of scorched or

! A March 1, 1993 Amtrak investigation committee report stated:

Mr. Keranen twisted his right knee during the process of evacuating
passengers and removing their baggage and persona belongingsfrom car
4726. Mr. Keranen's right knee was examined at the Nationa
Orthopedic Hospital by Dr. JamesEskew. Noinjury to Mr. Keranen's
right knee was reported.

A March 5, 1993 injury report filed by Mr. Keranen reveded that hehad a“twisted knee.” He explained
that he twisted his knee:

During thefirst minute of emergency | believel hit [my knee] on ladies
lounge door jam[b] when backing or turning to exit.

Helater modified thisstatement to read: “ First few minutes of emergency and organizing evacuation and
control efforts.”
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burned up particle board and . . . burnt wires.. . . . The pipes had quite a bit of burning on them also.”?

Although hisknee was causing him pain, Mr. Keranen did not report hisinjury immediately but
eventually informed another member of the crew. He did not attempt to obtain medical assistancein
Waterbury. Upon hisarriva in the Didrict, however, he sought medica help at the hospital. Two months
later when he still experienced problemswith hisknee and had “tremendous difficulty walking, bending,
[and] lifting,” Mr. Keranen again sought medicd atention. He was given anti-inflammeatory medication and
physica therapy. Ultimately, he had surgery on hisknee, but the pain continued. Following more physica
therapy, he returned to work in January 1994. He stopped work in August 1994, however, because of

hisinability to stand without severe pain. He then underwent a second surgery. The pain persisted.

Ms. Tyler testified that she used the ladies' lounge about ten to fifteen minutes before the fire was
discovered. Theloungewasvery hot but Ms. Tyler did not see any smoke. She stated that the door to
theladies loungewasdifficult to open. After Mr. Keranentold her about thefire, she accompanied him

totheladies lounge, “ opened thedoor, and at that time, there were flamescoming through thefloor.” Ms.

2Thetrid court rejected the argument that Mr. Keranen had électricd training. Although counsd
for Mr. Keranen asserted that he had an associate degreein el ectronics, thetrial judge pointed out that he
wastrained in “Basic Two Way Radio Repair.” Mr. Keranen testified on direct examination that he “ had
experience with electricity and electronics.” On cross-examination, he stated that he was an electronics
technician but acknowledged that he was not an electrician.

Mr. Keranen a so testified that car 4726 “ had numeroustimeswhere the eectrica system had been
written up [in the Map Book]; breakers had been replaced in the electrica locker; numerous light bulbs
ha[d] been out. So, they had been replaced.” Thetria court declared that: “ Light bulbs and breskersdo
not necessarily infer fire under the floorboard in the ladies' lounge.”



6

Tyler and Mr. Keranen proceeded to evacuate the passengers. Later, Ms. Tyler noticed that the
firefighterswereworking outside and underneath the car inwhich theladies loungewaslocated. She
observed electrical wires underneath the car. Shewas unaware of any problem with Mr. Keranen'sleg
until they were taken to a hospital after the train arrived in the District. On cross-examination, she
acknowledged that she* did not perceive of any unsafe conditions[on thetrain] that required [her]” to make

awritten record.

Robert Wiggins, who began his employment with Amtrak at the same time as Mr. Keranen,
worked as atrain attendant, service attendant, food specialist and chef during histenure with Amtrak. He
dtated that he and Mr. Keranen received two weeks of training that included fire safety training during one
afternoon. They “saw avideo. . .that. .. taked about . . . basic fire—how to handle the fire basicaly.”

Each member of the class also “got [one] spray of the fire extinguisher.”

Vicky Eby, Mr. Keranen' ssigter, worked for atime as head of the Safety Department for Amtrak
Auto Train. Shedescribed her brother’ s swollen and worsening knee condition, hisinability to participate
in ports as he did before March 1, 1993, and hisdifficulty climbing sairs. She aso discussed the type of
inspections Amtrak performed onitstrains. Interior and undercarriage inspections took place before
departure to and from the train’ s destination and any problems detected were recorded in the Map 21

Book. She“believed” that she saw theMap 21 document which was on car 4726 on March 1, 1993, but
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could not recall thename of the person whofilled out theinformation for that day.® Furthermore, because
no “expert testif[ied] that a prudent carrier has smoke detectors,” Ms. Eby was not permitted to present
testimony concerning her complaints about smoke detectors and her petition “to have smoke detectors put

on the [Amtrak train] cars.”

Thetria court permitted certain portions of the videotape deposition testimony of Edward J.
Eldredge,* who was the Fire Chief of Waterbury, Vermont at the time of thefire, to be presented to the
jury. Mr. Eldredge was not qudified as an expert in the causes of fires. Ashisregular occupation, he pre-
stainedwood sding. Hed so served asthe zoning adminigtrator for Waterbury, Vermont. Inhistestimony,
he asserted that he and hisworkers opened up part of thefloor intheladies lounge, observed glowing and
charred particle and hardboard, and used water to extinguish the glow. He saw an electricaly operated
heater and “the wiresleading to it had been —the insulation had been burned off.” On cross-examination,
he acknowledged that he did not consider himself to be*an expert onfireorigin” and had “ received [no]

specific training on fire origin.”

For thedefense, Amtrak presented thetestimony of Dr. James Brian Wade, aclinica psychologist,

Dr. Wayne Lindsey, an orthopedic surgeon, and Dr. CharlesHarry Epps, Jr., aso an orthopedic surgeon.

$When the Map 21 Book could not be found, counsdl for Mr. Keranen did not seek aruling, either
during discovery or in the pretrial conference, that it “ha]d] been destroyed or [was] unobtainable.”
Consequently, the best evidence rule was invoked, and the trial judge sustained an objection to the
question: “Do yourecall seeing on theform any electrical problemsthat wereindicated for that car prior
to March 1% of 19937’

* Mr. Eldredge’ s last name also appears in the record as “ Eldridge.”
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Dr. Wade summarized Mr. Keranen' saleged a cohol abuse problem, sexua disorder, and bipolar disorder
or manic depressiveillness. He aso stated that Mr. Keranen had “mild pain sensation” but “ severe
cognitivesuffering.” Dr. Lindsey diagnosed Mr. Keranen' sproblemas“aplica’ or “somethickening tissue
in hiskneethat was causing him the pain that hewasdescribing.” He performed surgery on Mr. Keranen's
kneein October 1993. On December 9, 1993, Dr. Lindsey expressed the view that Mr. Keranen's
“soreness at thistime gppearsto be digproportionate to any significant physica findings.” Hethought Mr.
Keranen “should resume full work activity” with Amtrak. After examining Mr. Keranen again in January
1994, he saw no significant problems. Dr. Eppsexamined Mr. Keranenin July 1996. He opined that Mr.
Keranen had asix percent permanent impairment of the right knee functionwhich left him“ subgtantialy a
great dedl of functionintheknee.”> Moreover, hedetermined that Mr. Keranen was able to perform the

functions of atrain attendant.

Duringtrid, thejudge made severd pertinent rulings. After Mr. Keranen’ s opening statement, the
tria court directed averdict astothe“falluretotrainor instruct” claim because Mr. Keranen had failed to

assert it sufficiently. Thetrial court stated:

Y oudid not mention training. Isthereaspecific claimontraining? Becausewe
went through this during the pretria, Counsal. Relativeto hislack of training to

®> This opinion was consistent with that of Dr. Arthur Wordell who performed surgery on Mr.
Keranen'skneein October 1994. Dr. Wordell concluded that Mr. Keranen suffered a“six percent
permanent partia impairment of theright knee.” Dr. Wordell recommended certainwork restrictions, on
certainactions, including “ standing, bending, thosetypesof activities.” Dr. Worddl’ svideotape depostion
was shown to thejury, but the deposition transcript apparently was not included in the record on appedl.
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meet an emergency Situation of thisnature, you havenot in any way indicated that
that isaclaim that you have.

At theclose of Mr. Keranen’ sevidence, thetria court granted Amtrak’ s second motion for adirected
verdict on the clam of negligenceregarding thefailureof Amtrak to provide safe equipment. It found that
Mr. Keranen had not provided the necessary mechanical or expert evidence to support hisclaim that the

“tightly sprung” door constituted a dangerous condition. Thetrial judge said in part:

Itisan dlegation of mechanica defect. Such alegationisunsupportedin
the evidence except by the Plaintiff’s unschooled representation.
Oversprung, hard to open, doesthat equal a mechanical defect? The
court would say no.

Also, further in the absence of evidence of failure to inspect and to
correct, there is no evidence that, in fact, the door was not, in fact,
properly sprung. But, just difficult for the Plaintiff to open.

Therefore, the dangerous condition is not proven.

The history of the oversprung door being negligent and a
dangerous condition, on that challenge by the defense as to the
insufficiency of the evidence at thistime, evenunder F.E.L.A., the Court
finds that the Plaintiff has failed.

The court also revisited the training issue and said:
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The part about failure to properly train prior to the plaintiff’s
accident, thereisno evidence of any ingppropriate training, and what was
not trained for.

Interms of whether or not we place before the jury whether or not
the video instruction was ingppropriate, not knowing the contentsof the
video, the court will not alow the jury to specul ate upon the content and
the cogency of the video and the exercise with the extinguisher.

Onthefifth day of trid, after dl the evidence had been presented, thetria court granted Amtrak’s
third motion for adirected verdict which pertained to al remaining clams. It did so because Mr. Keranen
failed to present evidence from which thejury could infer that Amtrak’ selectrica circuitry caused thefire.
Because of thisfailure, thetrid judge rejected Mr. Keranen' sreliance on the doctrine of resipsa loquitur,

stating:

Counsel wishes me to jump to the conclusion that [the fire] had to be
electrical because the Fire Department tore up the floor leading to
electrical systemsunder thefloor of theladieslounge. However, no one
had testified that this was an electrical fire. No one. So we have no
predicate causation, and we have no evidence of failure to inspect or
maintain anything relative to this car.

[1Tn the absence of an ingpection standard that was breached, and
in the absence of any evidence that the cause of the fire was, in fact,
electrical, you are opening thejury up to the forbidden area of complete
speculation of inferring from unknown facts a cause of a known fire.

Mr. Keranen chdlengesthe directed verdict decisonsin favor of Amtrak, and other rulings of the
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court. Theother challenged rulings concern decisionsexcluding or allowing certain evidence: (1) the
existence of smoke detectors on some Amtrak cars, the lack of them on others, and a petition by Amtrak
employeesto require smoke detectorson train cars;® (2) two documents, Amtrak’ sletter of commendation
of Mr. Keranen and Ms. Tyler, and arecord of “defect history” of the car 4726;" (3) portions of Mr.
Eldredge’ s deposition testimony regarding the cause of the fire;® and (4) testimony concerning Mr.

Keranen's history of alcohol abuse and his psychological problems.®

®Thetrid judge permitted Mr. Keranen to introduce testimony that there were no smoke detectors
on car 4726, but ruled that he had to make some showing as to Amtrak’s duty to install the smoke
detectors. Asthetrid judge put it: “The standard that he must proveisthat aprudent railroad operator has
smoke detectorsincars.” Counsel for Mr. Keranen proffered thetestimony from an Amtrak supervisory
employeethat “hewould liketo see asmoke detector on every car,” and from Mr. Keranen that * had there
been asmoke detector, hewould have vacated the car and he would have become aware of thefiremuch
earlier.”

" Mr. Keranen attempted to introduce the “ defect history” of car 4726 through Mr. Darryl P.
Butler, Amtrak’ smanager of damsservice. However, Mr. Butler wasnot familiar with the “ defect history”
document. Moreover, Amtrak objected asto the document’ srelevance sinceit revealed no defect in car
4726 prior to March 1, 1993. The court noted “cr[y]ptic remarks’ on the document which ajury could
not understand without interpretation. These remarksincluded theterms*®equalizer dab, tread shells, . .
. chipped disk, [and] treaded shell.” The court described the document as* gibberish” which would be
“very confusing and not helpful to thejury.” However, the court waswilling to admit the document if Mr.
Keranen could present the testimony of “somebody who can tell uswhat it, in fact, says.”

Counsd for Mr. Keranen wanted to introduce Amtrak’ sletter commending Mr. Keranen and Ms.
Tyler for their actionsin response to thefire because it dso * showed that the fire started under the ladies
loungefloor.” Thiswasthe same reason for which he wanted to introduce the “ defect history.” The court
declared that the reference to the fire was hearsay.

8 Mr. Eldredge was not qualified as an expert on the origin of fires.

° This information was presented through the testimony of Dr. Wade.
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ANALYSIS

FELA and the Sandard of Review

FELA specifiesin pertinent part that “every common carrier by railroad . . . shall beliablein
damagesto any person suffering injury while heisemployed by such carrier in[interstate] commerce. ..
for suchinjury . . . resulting in whole or in part from the negligence of any of the officers, agents, or
employees of such carrier, or by reason of any defect or insufficiency, duetoitsnegligence, initscars. .
..” 45U.S.C. §51. Although FELA isa“remedial statute,” it “isnot astrict liability statute.” Doty v.
[llinois Cent. RR. Co., 162 F.3d 460, 463 (7th Cir. 1998); see also Deansv. CSX Transp. Inc., 152
F.3d 326, 330 (4th Cir. 1998). Nor isit a“workers compensation statute,” but it must be “liberally

construed.” See Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 543 (1994).

FELA imposeson arailroad “aduty to use reasonable care furnishing its employees with a safe
place to work.” Fogg v. National R.R. Passenger Corp., 585 A.2d 786, 789 (D.C. 1991) (citing
Atchison, Topeka & Santa FeRy. v. Buell, 480 U.S. 557, 558 (1987)). Nonetheless, “FELA ‘ does not
makethe employer theinsurer of the safety of hisemployeeswhilethey are on duty. The basisof [an
employer’ 9] liability is. . . negligence, not the fact that injuries occur.’” 1d. (quoting Ellisv. Union Pac.
R. Co., 329 U.S. 649, 653 (1947)) (other citations omitted); see also McMillan v. National R.R.
Passenger Corp., 648 A.2d 428, 432 (D.C. 1994) (quoting Brady v. Southern Ry., 320 U.S. 476, 484

(1943)). “What constitutes negligence for [FELA] purposesisafederal question.” Gotshall, supra, 512
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U.S. a 543 (quoting Uriev. Thompson, 337 U.S. 163, 174 (1949)). A plaintiff who brings an action
under FELA, however, is“required to provetraditional common law elements of negligence: breach,
forseeability, and causation.” Brown v. CSX Transp., Inc., 18 F.3d 245, 249 (4th Cir. 1994) (quoting

Robert v. Consolidated Rail Corp., 832 F.2d 3, 6 (1st Cir. 1987)).

“Negligenceisthefailure of [arailroad’ 5| agentsto do what areasonable and prudent [person]
would ordinarily have doneunder the circumstances of the situation.” McMillan, supra, 648 A.2d at 432
(citationsand interna quotationsomitted). Therefore, “aplaintiff whowishesto demonsratethat arailroad
breached its duty must show circumstancesthat ‘ areasonable person would foresee as creating a potentia
for harm.”” Williamsv. National R.R. Passenger Corp., 161 F.3d 1059, 1062 (7th Cir. 1998) (quoting
McGinn v. Burlington Northern R. R. Co., 102 F.3d 295, 300 (7th Cir.1998)). Asthe Supreme Court
stated in Gallick v. Baltimore & O.R. Co., 372 U.S. 108, 117 (1963), “[t]he concept of foreseeability
limitsthe scope of the duty owed"; and “reasonabl e foreseeability of harmisan essential ingredient of
[FELA] negligence”; see also McMillan, supra, 648 A.2d at 432; Norfolk & Western Ry. Co. v.
Johnson, 465 S.E.2d 800, 805 (Va. 1996). Whilethe“meaning [of ‘ reasonable foreseeability’] remains
somewhat elusive and abstract,” Williams, supra, 161 F.3d at 1062, it isgenerally associated with the
concepts of actual or constructive notice. Id.; seealso Snclair v. Long Idand R. R., 985 F.2d 74, 77
(2d Cir. 1993) (“ Theessentid eement of reasonableforeseeability in FEL A actionsrequires proof of actua

or constructive notice to the employer of the defective condition that caused theinjury.”).

With respect to theemployer’ sduty owed to arailroad employee, “* [t|he employer must perform
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proper inspections to discover dangersin the place where employees are required to work, and after
determining the existence of dangersthe employer must take reasonabl e precautionsfor the employees
safety.”” Johnson, supra, 465 S.E.2d at 805 (quoting Norfolk and Western Ry. v. Hodges, 448 S.E.2d
592, 596 (Va. 1994)); see also Brown, supra, 18 F.3d at 249. “[W]hileit istruethat FELA imposeson
the railroad carrier a duty to take reasonable precautions to inspect the workplace and protect its
employeesfrom possible danger, the plaintiff still carriesthe burden of proving some act of negligence by
the carrier. Deans, supra, 152 F.3d at 330 (citing Brown, supra, 18 F.3d at 249; Hurley v. Patapsco
& Back RiversR.R. Co., 888 F.2d 327, 329 (4th Cir. 1989)). Indeed, “[a]ln employer’ s antecedent
negligence must first be established before aninquiry into causation isevenwarranted.” McMillan, supra,

648 A.2d at 432.

Nonetheless, getting the caseto ajury inaFEL A case posesan easier burden onthe plaintiff than
inan ordinary negligence case. “Under [FELA] thetest of ajury caseis Smply whether the proofs justify
with reason the conclusion that employer negligence played any part, even the dightest, in producing the
injury or death for which damages are sought.” Rogersv. Missouri Pa. RR., 352 U.S. 500, 506
(1957);° see also Gottshall, supra, 512 U.S. at 543. Therefore, “arelaxed standard of causation applies
under FELA.” Gottshall, supra, 512 U.S. at 543. “ Ordinarily, forseeability isaquestion of fact for the

jury unless the circumstances of theinjury ‘are so highly extraordinary or improbable asto be wholly

10 See also Seeberger v. Burlington Northern R. Co., 982 P.2d 1149, 1152 (Wash. 1999): “The
Supreme Court undoubtedly meant to refer to a“ breach of duty owed by the employer to the employee,’
rather than *employer negligence.””
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beyond the range of expectability.”” Seeberger, supra note 10, 982 P.2d at 1153 (citation omitted).

The Directed Verdicts

Thetria court granted directed verdict motionsin favor of Amtrak threetimes during the course
of thetrial. Thefirst onestruck the“failuretotrainor instruct” claim after Mr. Keranen completed his
opening statement because hefailed to specify or sufficiently delineateit. Mr. Keranen objected tothe
griking of his“falluretotrain or ingtruct” clam. On goped, he contendsthat thetrid court wasfamiliar with
thisclaim, asindicated inthepretrial order.** Further, hearguesthat thetrial court failed tolook to the
“sum” of the allegations set forth in the pleadings and opening statement as required before deciding
whether aclamwas stated. Herelieson Hentzv. CBI-Fairmac Corp., 445 A.2d 1004, 1005 (D.C.App.

1982).

Inresponse, Amtrak does not chalenge our holding in Hentz, but arguesthat the negligent training
clamisirrelevant to the case because the gravamen of Mr. Keranen’ s complaint wasthat hewasinjured
because of adefective door. Moreover, Amtrak contends that Mr. Keranen never sufficiently alleged a

cause of action for negligent training.

" Therecord doesnot includethe pretrial order. Ingranting Amtrak’ sdirected verdict motion,
thetrial court specifically stated that this matter had been considered during the pretria conference, and
further, said that: “ Relativeto hislack of trainingto meet an emergency sSituation of thisnature, you have
not in any way indicated that that is a claim that you have.”
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In reviewing Mr. Keranen's “failureto train or instruct” claim, we must “view [his] opening
statement in conjunction with the complaint.” 1d. a 1005 (citing Hudson v. Ashley, 411 A.2d 963, 967
(1980)). “* Since the opening statement may be waived entirely, grave doubt ariseswhether, if acomplaint
states a cause of action, an opening statement can so dilute the formal pleading asto afford abasisfor
summary disposition.”” Id. (quoting Lampka v. Wilson Line of Washington, Inc., 117 U.S. App.D.C. 55,
56, 325 F.2d 628, 629 (1963)). Moreover, “equitable considerations require that litigants not be denied
their day in court merely becausethey fail to alegein their opening statementsthat which is sufficiently

alleged in their pleadings.” Id.

Here, Mr. Keranen did not mention anything about the negligent training claim in his opening
statement. In addition, the only referenceto thetraining claim in hiscomplaint isfound in paragraph six
where he statesthat Amtrak “failed to . . . arrangefor appropriate. . . training prior to [his] accident; and
that asaresult of thisnegligence and carelessness onthe part of [Amtrak] and its agents, [he] was caused
to suffer severeand permanent injuries.” Thisallegation isaconclusory statement with no factua basis.
“To alege negligence, acomplaint cannot merely make conclusory assertions but must specify anegligent
act and ‘ characterize the duty whose breach might have resulted in negligence liability.”” District of
Columbiav. White, 442 A.2d 159, 162 (D.C. 1982) (quoting Kelton v. Digtrict of Columbia, 413 A.2d
919, 922 n.5(D.C. 1980)). Even under our liberal rule of pleading, to be sufficient, acomplaint must
“fairly put[] the defendant on notice of the claim against him.” Nelson v. Covington, 519 A.2d 177, 178
(D.C. 1986) (citing Scott v. Didtrict of Columbia, 493 A.2d 319, 323 (D.C. 1985) and Super. Ct. Civ.

R. 8(a) and(e)). Neither Keranen’scomplaint nor opening statement assert acausal rel ationship between
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the alleged negligent training and the accident which allegedly resulted in hiskneeinjury. SeeToy v.
Disgtrict of Columbia, 549 A.2d 1, 6 (D.C. 1988) (setting forth elements of negligence). On thisrecord,
wefind no error in thetrial court’sdismissal of the claim after opening statement. See Hentz v. CBI-

Fairmac Corp., 445 A.2d 1003, 1005 (D.C. 1982) (citation omitted).

The second and third directed verdicts concerned Mr. Keranen' ssafeworkplace clam. Histheory
of Amtrak’ sfailureto provideasafe workplace has not been argued consistently inthislitigation. Inhis
complaint healleged that “the car [4726] was defective and caught fire"; and that Amtrak “failed to inspect,
find, repair and warn [him] of this dangerous condition.” His opening statement at trid expressed the theory
that: (1) “thedoor [totheladies lounge] wasvery heavily sprung and it kicked [him] backward” or that
the door “was hard to open [because] - - - [it] wastoo heavily sprung”; (2) car 4726 had experienced “a
lot of electrical problems’; and (3) “there was no smoke detector on [car 4726 and] Amtrak cars do not
have smoke detectors.”*? Mr. Keranen testified that (1) the ladies’ lounge door was “extremely heavily
sprung” and “was springed too close and closed red tight”; (2) there was an “electrical fire"; and (3)
Amtrak failed toinspect and repair car 4726. Inhisbrief on apped, hearguesthat: (1) theladies lounge
door “was difficult to open” and “ over-gprung”; (2) car 4726 was not equipped with asmoke detector, and

(3) Amtrak failed to inspect and correct problems noted by him in the "Map 21" book.

After the close of Mr. Keranen's evidence, the trial court granted Amtrak’ s second motion

2 During abench conference, Mr. Keranen's counsel acknowledged that some of thetrain cars
on the Montrealer had smoke detectors.
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for adirected verdict pertaining to Amtrak’ saleged failure to provide asafe workplace, as evidenced by
a“heavily sprung” ladies loungedoor. Mr. Keranen contendsthat histestimony at tria, inwhich he stated
that Amtrak failed toinspect and repair the* heavily sprung” door totheladies' lounge, presented morethan
a“scintillaof evidence” to alow hisclamto gotothejury. See Apariciov. Norfolk & Western Ry. Co.,

84 F.3d 803, 809 (6th Cir. 1996).

In response, Amtrak contends that Mr. Keranen failed to establish what the applicable standard
of carewasfor the amount of tension required on the hinge of adoor. Amtrak further arguesthat Mr.
Keranen provided no evidence whatsoever that would have informed jurors of the nature and frequency
of ingpectionsrecommended or required, the nature and frequency of inspectionsactualy performed, and

any resultant actions taken or which should have been taken.

In approaching thisdifficult issue, we must keep in mind the standard of review for FELA cases:
“Under [FELA] thetest of ajury caseissimply whether the proofsjustify with reason the conclusion that
employer negligence played any part, eventhedightes, in producing theinjury or death for which damages
aresought.” Rogers, supra, 352 U.S. a 506. Thisstandard isapplied in FELA cases because “ Congress
vested the power of decison . . . inthejury in dl but the infrequent cases where fair-minded jurors cannot
honestly differ whether fault of the employer played any part in theemployee sinjury.” Id. at 510. Inthis
regard, FEL A cases are unlike ordinary negligence cases since “jury verdicts for the plaintiff can be
sustained upon evidence that would not be sufficient in the ordinary negligence action.” Fogg, supra, 585

A.2d at 793 (citing Prosser AND KEETON ON ToRTs 8 80 at 578-79 (1984 ed.)).
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Nevertheless, arailroad employee s conclusory assertions that his or her workplace was unsafe
is"not sufficient to surviveamotion for adirected verdict.” Hurley, supra, 888 F.2d at 329. Thereismore
inthis case than aconclusory alegation. Mr. Keranen testified that upon ingpecting car 4726 prior to its
departurefor Montreal, he* noted the door was extremely heavily sprungintheladieslounge.” Hemade
awritten entry to thiseffectin Amtrak’ sMap 21 book for car 4726. In doing so, he noticed that “[t]he
door had been previoudly . . . writtenup.” When heinspected the car before thereturn trip to the Didtrict,
he found that the door had not been repaired. Ms. Eby testified that inspectionsare required to be made
before the train leaves for a destination and before the return trip. Upon discovery of the smoke coming
from theladies lounge, Mr. Keranen crouched down, pushed the door open with both hands, then kept
hisleft hand on the door, but shifted hisright hand to the door jamb. Upon seeing thered glow on thefloor
and therapidly building smoke, he*let go of the door and turned and when [hedid], [hig] right kneehit very
hard the door jamb.” He asserted that the door “was springed too close and closed redl tight. 1t was
congtantly pressing againgt [him].” Mr. Keranen’sco-worker, Ms. Tyler, visited theladies lounge shortly

before the fire broke out. She testified that the door was difficult to open.

Thisevidence might not be sufficient to reach the jury in an ordinary negligence case without expert
testimony regarding atightly sprung door. Inthistype of FELA case, however, jurors could infer, with
reason, if they believe the testimony of Mr. Keranen and Ms. Tyler, that the door had aproblem with its
spring, wasdifficult to open, and that Amtrak breached its* duty to take reasonabl e precautionsto inspect
theworkplaceand protect itsemployeesfrom possible danger” when it failed to make appropriaterepairs

to the door after Mr. Keranen made a pre-injury notation in the Map Book, thus providing at least
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constructive knowledge to Amtrak of the problem with the door. Deans, supra, 152 F.3d at 330. The
sructure of adoor to aladies loungeon atrainisnot so complex asto be beyond the common knowledge
of jurors, and two Amtrak employees with considerable experience with such doors testified that the door
inquestion had avery unusua degreeof tensgoninitsoperation. Theladies lounge door isnot comparable
to highly technical machinery where expert testimony isessentid to an understanding of its operation. See
Hurley, supra, 888 F.2d a 329 (directed verdict for employer affirmed where plaintiff presented no expert

testimony “regarding the proper lighting conditions for safe operation of a Reed-Prentice lathe”).

Moreover, because” arelaxed standard of causation appliesunder FELA,” Gottshall, 512 U.S.
at 543, ajury could reasonably conclude, evenif itsrolemight have been “dight,” that thetightly sprung
door played apart in Mr. Keranen's knee injury.™ See Chicago Rock Island and Pacific R. Co. v.
Melcher, 333 F.2d 996, 999 (8th Cir. 1964) (“ Theduty of the carmen to inspect was, on [the employee' ]
evidence, onewhich wasto be performed during thetimethetrain waslocated in the station. Thusthejury
could properly find that the situation was one of breach of duty and fault with which [therailroad] was
chargeable, and that this had played acausal part in the accident involved, in that, except therefor, [the
employee] would not have had to engage in the effortsto get thedoor closed at the time and hisinjury
would not have occurred.”). Inaddition, ajury could reasonably concludethat, under FELA, Amtrak

could have foreseen that someone who tried to enter or exit adoor that was difficult to open, because of

131t does not matter that, from the evidence, the jury may also with reason, on grounds of
probability, attribute the result to other causes, including the employee’ s contributory negligence.”
Summersv. Missouri Pacific R. System, 132 F.3d 599, 606 (10th Cir. 1997).
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aproblem with its spring mechanism, could beinjured if the door closed too quickly. Indeed, based on
Mr. Keranen' stestimony, and viewing the evidencein thelight most favorableto Mr. Keranen, aswe must
inachallengeto adirected verdict, we cannot say that thisis one of those “infrequent caseswherefair-
minded jurors|could] not honestly differ whether fault of the employer played any part in[Mr. Keranen's]
injury.” McMillan, supra, 648 A.2d at 436." Nor can we say that the issue of foreseeability of injury
should be removed from the jury because in this case “the circumstances of the injury ‘are so highly
extraordinary or improbable asto be wholly beyond the range of expectability.”” Seeberger, supra note
10,982 P.2d at 1153. Indeed, “[t]hetest of foreseeability does not require that the negligent person should
have been able to foresee theinjury in the precise form inwhich it in fact occurred. Rather, it issufficient
if the negligent person might reasonably have foreseen that an injury might occur.” Green v. River
Terminal Ry. Co., 763 F.2d 805, 808 (6th Cir. 1985) (citing Miller v. Cincinnati New Orleans & Texas
Pac. Ry. Co., 203 F.Supp. 107, 113 (E.D. Tenn. 1962), aff'd 317 F.2d 693 (6th Cir. 1963)).
Consequently, we conclude that the trial court erred in directing averdict in favor of Amtrak on Mr.
Keranen’ ssafeworkplaceclaim, insofar asit concerned atoo tightly sprung door and Amtrak’ sfailureto

inspect and repair the door. See Eggert v. Norfolk & Western Ry. Co., 538 F.2d 509, 511-12 (2d Cir.

 Some courts substitute“minima” for the“ dight” evidentiary standardin FELA cases. Seefor
example Lauriav. National R R. Passenger Corp., 145 F.3d 593, 596-97 n.2 (3d Cir. 1998) (“A trid
court isjustified in withdrawing FELA issuesfrom the jury’s consideration only in those extremely rare
instances where there is zero probability either of employer negligence or that any such negligence
contributed to theinjury of an employee.”) (citation and internal quotations omitted). Other courtsfocus
onwhether thereisa*“scintilla’ of evidenceor “morethan ascintilla” See Apariciov. Norfolk & Western
Ry. Co., 84 F.3d at 809. The focus on “substantial” evidence in Brown, supra, 18 F.3d at 248,
apparently isdesigned to track the*morethan ascintilla’ of evidence standard set forth in Brady, supra,
320U.S. at 479. Brady wasdecided in 1943, before the Supreme Court articulated the“ dight” evidence
rule.
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1976) (“district court failed to apply [FELA jury] test with the breadth and liberality required by the

controlling authorities’; “ plaintiff’ s evidence consisted, in the main, of his own testimony at trial.”).

Mr. Keranen arguesthat thetrial court erred in granting Amtrak’ smotion for adirected verdict
relating to negligence based on thelack of asmoke detector in car 4726, and further erred in excluding
evidencerelating to that claim. Amtrak maintainsthat there was no error because there is no regulatory

requirement that trains have a smoke detector on all cars.

Thetrid court ruled that Mr. Keranen could produce evidence showing “that there was no smoke
detector.” However, Mr. Keranen was required to prove “that thereisaduty . . . to have the smoke
detector and that the absence of the detector equals negligence.” Furthermore, “[h]e must prove by
evidencethat, infact, aprudent individual would have put inasmoke detector in adeeping car or any sort
of railroad car.” In response to the court’ s request for a proffer, Mr. Keranen stated that he had two
witnesses. Thefirg withessmentioned was* aSupervisor with Amtrak inthe Administrative Services[and
the former] Chief of Onboard Crew Services.” According to Counsel for Mr. Keranen, Mr. Morris
“stated that hewould like to see asmoke detector on every car.” Thetrial court rejected thisproffer as
insufficient becauseit was couched interms of what the Supervisor “would liketo see.” Counsdl for Mr.
Keranen also proffered the testimony of Mr. Keranen: “[W]ewill havethe Plaintiff testify that had there
been asmoke detector, hewould have vacated the car and he would have become aware of thefiremuch
earlier.” Thetria court also appeared to reject this proffer because it was insufficient and asked: “Who

isyour expert who will say that the standard of aprudent carrier isto have smoke detectorsin each car?’
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When counsel for Mr. Keranen took the position that the issue of negligence, dueto thelack of smoke

detectors, was one for the jury, the trial court disagreed.

Later during thetrial, counsel for Mr. Keranen asked to make another proffer relating to smoke
detectors. He gtated that M's. Eby would testify that * she had made complaints and had petitioned Amtrak
to have smoke detectors put on the cars as part of her safety duties.” Again, thetria judge asked for “an
expert who will testify that aprudent carrier has smoke detectors.” When counsel responded that he had

no expert, the testimony was disallowed.

Weagreewith Mr. Keranen that negligence may befound under FELA eventhoughthereareno
regulations requiring smoke detectors on every train car. See Failing v. Burlington Northern R., 815
P.2d 974,977 (Colo. App. 1991). However, the plaintiff inaFELA case hasthe burden to show some
act of negligence on the part of therailroad. Inthiscase, the sum totd of the evidence on smoke detectors
proffered by counsel for Mr. Keranen wasthat one Amitrak supervisor “would like to see asmoke detector
on every car"; that another Amtrak employee who performed safety duties had complained and petitioned
to have smoke detectors put on the cars; and that Mr. Keranen “would have vacated the car and he would
have becomeaware of thefiremuch earlier.” The proffer concerning both the supervisor and Ms. Eby was
insufficient to show either that Amtrak breached itsduty to provide areasonably safe work place, or that
therewas some evidence of causation, even dight, between the absence of asmoke detector on car 4726,
and theinjury to Mr. Keranen’sknee. Even under the liberal standards applied to FELA cases, this

evidence, at most, was specul ative and based on conjecture. Indeed, we have found no documentsin the
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record reflecting complaints by Ms. Eby or petitions relating to smoke detectors. Consequently, we see
no basisfor overturning thetria court’ sdirected verdict with respect to thetheory of negligence based on

the lack of smoke detectors.

Findly, Mr. Keranen contendsthat thetria court erred in granting adirected verdict with respect
to the theory of negligence based on the alleged electrical fire and further erred in failing to apply the
doctrine of resipsaloquitur regarding thefire. In addition, he arguesthat thetrid court erred in excluding

portions of Mr. Eldredge’ s deposition testimony regarding the origin of the fire.

Mr. Eldredgetestified that hiscrew had difficulty getting to the site of thefire becausethe“top
covering for thefloor [to theladies lounge] . . . wasvery heavy sted.” They used mechanica sawsand
wereableto openup “four or fivefeet square” of thetop covering after about forty-five minutes. He saw
“man-made materia like particleboard.” Underneath that was“[m]ore stee.” He observed “ some till
active fire there’ and something “like glowing” and “like charring.” He also noticed alarger area of
“charred hardboard . . . still glowing onthe edge, the leading edge of that fire,” and spotted an “ eectricaly
operated” heater. “[T]hewiresleadingto it had been —theinsulation had been burned off.” Particle board

around the wire insulation had burned itself out . . . and was blackened.”

Inthe portion of Mr. Eldredge’ sdeposition that the jury did not hear, he asserted that thefire had
started “ near or at abaseboard heater,” and that the fire was caused by “a short-circuit in [the] heater

wires” Hewasasked: “If anyone from Amtrak had looked at the car once you opened up the floor, could
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they have seen what caused thefire?” Heresponded: “1 believe so.” Thetria court struck the question
and answer because“that ispurely speculative.” Thetestimony asto theorigin of thefirewasstricken
because the Mr. Eldredge “is not qualified to say where it started and where it ended.” The court made

this determination after reviewing the Mr. Eldredge’ s training.

In additionto Mr. Eldredge’ s deposition testimony, Mr. Keranen testified that he saw “[] lot of
scorched or burned up particleboardand . . . burnt wires’ after thefirefighters had cut through the ladies
loungefloor. Heobserved “ sparksflying.” Ms. Tyler asserted that the firefighters asked that the power
beturned off after they began their work, and that she saw them working on the“electrical wiring.” Ms.
Eby stated that undercarriage ingpections are done before atrain leavesitspoint of originand prior to the
returntrip. When asked whether “[a] steel casing isopened for inspection by the train inspectors,” Ms.
Eby declared: “It is expected of themtodo so. . .. | have seenthemdoit.” Further, she responded,
“Yes’ tothequestion: “Isit your testimony that the inspections, both at the origin of atrip and what you

described as the turn around point, that the steel casings on the trains are opened and inspected?’

Even though FELA isto be construed liberally, and “ even the dlightest” proof of negligenceis
aufficient to avoid adirected verdict, “ the plaintiff still hasthe burden of proving someact of negligence by
therailroad.” Hurley, supra, 888 F.2d at 329 (citation omitted). The combined testimony of Mr.
Keranen switnessesfailsto point to any act of negligence by Amtrak pertaining to thefireunder theladies
lounge of car 4726. Firt, there was no testimony by a qualified expert witness concerning the origin or

cause of thefire. “[T]heweight of authority is that the causes of afire are proper matter for expert
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opinion.” See Gichner v. Antonio Troiano Tile& Marble Co., 133U.S. App. D.C. 250, 257,410 F.2d
238, 246 (1969) (citing Annot., Cause of Fire— Opinion Evidence, 88 A.L.R. 2d 230, § 5 (1963)).
Furthermore, theruleiswel| settled that the facts on which an opinion ispredicated must permit reasonably
accurate conclusions as distinguished from guesswork or conjecture. See . Lewisv. Firestone, 130
A.2d 317, 319 (D.C.Mun.App.1957) (A fire investigator’ s testimony regarding the origin of afire
improperly admitted when hisopinionwas conjectural and uncertain.). “Theopinion must beintermsof
the probable and not of the possible.” 1d. at 319. Second, none of the witnesses cited any act of
negligenceby Amtrak that rel ated, even remotely, to thefire. Indeed, Ms. Eby, Mr. Keranen’ ssister who
worked at onetime asthe head of the Safety Department for Amtrak Auto train, specified that Amtrak
normally performed undercarriage inspectionsbefore leaving the point of origin and prior to thereturntrip,
and opened and examined stedl casings during theingpection. Therewas no testimony that Amtrak failed
to do the undercarriage inspection for the Montrealer on the day of Mr. Keranen's accident, nor that

Amtrak knew about any defect or problem in the undercarriage.

Mr. Keraneningststhat thetria court should have gpplied the doctrine of resipsa loquitur to infer
negligence on the part of Amtrak. “Ordinarily, [however,] the doctrine of resipsaloquitur cannot be
gopliedto afire. Nearly dwayswhen the origin of afireisunknown, it would be manifestly unfair to infer
one particular cause, eliminating al otherswhich arejust asprobable.” Miller v. EIgin Joliet & Eastern
Ry. Co., 177 F.2d 224, 226 (7th Cir. 1949). Nevertheless, Mr. Keranen relies primarily on Jesionowski
v. Boston & MaineR. Co., 329 U.S. 452 (1947) to press hisargument. There, the Supreme Court of

the United States held that the resipsa loquitur doctrine was applicableto arailroad derailment case.
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However, the evidencein that case showed that “ at the time of the derailment, splintersand planks were
thrownintotheair . .. Other evidencetended to show that planks and splinterswerefound onthetrack.”
Id. at 455. The Supreme Court concluded that ajury could infer that the derailment could be attributed
to “thelack of careof therailroad . ...” Id. at 458. Inaddition, the Supreme Court said: “It would run
counter to common everyday experienceto say that . . . thejury waswithout authority to infer that either
the negligent operation of thetrain or the negligent maintenance of the ingrumentdities other than the switch
wasthe cause of thederailment.” 1d. In Jesionowski, therewas at |east some testimony from which the
railroad’ s negligence could be inferred. In this case, the presence of glowing and charred particle board

and burnt wire insulation alone, does not amount to negligence.

Mr. Keranen a so points to Fassbinder v. Pennsylvania R. Co., 322 F.2d 859 (3d Cir. 1963)
where the court applied the res ipsa loquitur doctrine to a FELA case involving a defective door
mechanism. Theevidencein that case, unlike the one before us, established that the mechanism “was
defective and its condition was the precipitating cause of the accident which . . . would not have happened
if the defendant had used proper care with respect to [the mechanism].” 1d. at 861. Another caseon
which Mr. Keranen reliesis Pooschke v. Union Pacific R. Co., 426 P.2d 866 (Ore. 1967). In contrast
to the case at bar, in Pooschke, the plaintiff presented some evidence from which negligence of the
defendant could beinferred. Consequently, the court h[€]ld that . . . there was evidence that the crane,

particularly the band, was defective and that the railroad should have known of such defect.” 1d. at 869.

We have previoudy said that: resipsaloquitur “isapowerful doctrinewhich ‘ should be applied
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with caution inanegligence action so that the mere happening of an accident will not permit theinference
of adefendant’sliability.”” Hailey v. Otis Elevator Co., 636 A.2d 426, 428 (D.C. 1994) (quoting
Washington Sheraton Corp. v. Keeter, 239 A.2d 620, 622 (D.C. 1968)); see also Scott v. James, 731
A.2d 399, 403 (D.C. 1999). Based on our review of Mr. Keranen's case, we conclude that hefailed to
meet the first requirement for invoking the doctrine of resipsa loquitur: “[the occurrenceig] of thekind
which ordinarily doesnot occur in the absence of someon€e snegligence.” Hailey, supra, 636 A.2d at 428
(quoting Otis Elevator Co. v. Tuerr, 616 A.2d 1254, 1258 (D.C. 1992) (quoting Otis Elevator Co. v.
Henderson, 514 A.2d 784, 785 (D.C. 1986))). Thus, we cannot fault thetrial court’ srefusal to apply the
doctrine of resipsa loquitur; nor itsdecison to grant adirected verdict favoring Amtrak on Mr. Keranen's

claim of negligence dueto an electrical fire.

Accordingly, for the foregoing reasons, we affirm the trial court’ s directed verdict asto Mr.
Keranen' straining clam; and affirm itsdirected verdictswith respect to his safe workplace cause of action
relating to the lack of smoke detectors and an aleged dlectrical fire, but reverse asto hisclaim of a“too
tightly sprung” door to theladies lounge and Amtrak’ saleged failureto ingpect and repair the door and

remand for anew trial on that claim.®®

BMr. Keranenraisesadditiond evidentiary argumentsrelaing to Amtrak’ sletter of commendation,
therecord of “defect history” for car 4726, and hisprior a cohol use and psychological treatment. Aswe
said in Phillipsv. Digtrict of Columbia, 714 A.2d 768, 776 n.11 (1998), “some of the issuesrelating
to the chalenged rulings may not arise at aretrid or, if they do, [they] may occur in adifferent evidentiary
context. To the extent that we deem appellate disposition to be appropriate at thistime, we conclude as
follows":

(continued...)
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So ordered.

13(....continued)
1.“* Anevidentiary ruling by atria judge ontherelevancy of aparticular
itemisahighly discretionary decision that will be upset on appeal only
upon a showing of grave abuse.”” 1d. (quoting Roundtree v. United
Sates, 581 A.2d 315, 328 (D.C. 1990) (citations and interna quotation
marksomitted)). Moreover, thetria court hasthe discretion to assessthe
probative value and prejudicial effect of the evidence.

2. Thetrial court did not abuseits discretion in excluding therecord of
“defect history” of car 4726 since the record was unintelligible in the
absence of acompetent witness who could identify the document, and
explainthecryptic contents. See Baumanv. Ballard Fish Co., 185A.2d
506, 507 (D.C. 1962).





