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Before STEADMAN, Ruiz and ReID, Associate Judges.

Ruiz, Associate Judge: Thisgpped arises out of ahomeimprovement contract dispute. Onthe
day of trid, thetria court granted summary judgment to appellee, Tulane Howard, the homeowner, and
dismissedthecomplaint of gppellant, John Watkins, the homeimprovement contractor. Thejudgeruled
that Weatkinsviolated 16 DCMR 8 800.1 (1997) by entering into ahomeimprovement contract requiring
progress paymentswithout alicense, and, therefore, that the contract wasunenforcesble. Wereverseand
remand because thereisafactua dispute asto whether the contract as executed required progress

payments, and whether Watkins accepted progress payments without a license.

l.
OnJduly 7, 1994, Watkins, abuilding contractor, entered into an agreement with Howard, a
homeowner, to perform congtruction work totaling $55,000 at Howard shomeat 4501 Davenport Stret,
N.W. At thetime Watkinsentered into thisagresment, he did not have ahomeimprovement contractor's
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license. On August 24, 1994, Watkinsoltained the required license and started work theregfter.t During
the course of the contract, Watkins received four payments from Howard totaling $44,800:

November 5, 1994: $11,000

December 10, 1994: $11,000

February 10, 1995: $11,000

May 12, 1995: $11,800
OnJduly 28, 1995, Watkinsrecaived aletter from Howard'satorney ingructing him to completework on
the contract by September 1995. Watkins received a second |etter from Howard's attorney on August 7,
1995, natifying himthat hisserviceswerenolonger nesded. Subsequently, Howard changed thelockson

the Davenport Street premises preventing Watkins from completing work under the contract.

Watkinsbrought abreach of contract action against Howard seeking to recover $20,000 he
claimed was still owed for material s purchased and work completed under the contract. Howard
responded with acounterdamfor the $44,800 dready paid to Weatkins, arguing thet the contract wasvoid
and unenforcesblebecause Wetkinsdid not havealicenseon the datethe contract wasexecuted andfalled

to maintain avalid license throughout the contract period.

On April 28, 1997, the scheduled date of trid, thetrid court held ahearing on Howard's pending
moation for recongderation of hismotionfor summary judgment. Thetria court concdluded the hearing by
granting summary judgment infavor of Howard dating that therewasno genuineissueof materid factin

! Between July 7, 1994, when Watkins entered into the construction contract and August 24, 1997,
when heobtained hislicense, Watkinsneither began congtruction nor accepted payment under the contract.
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dispute since Watkins did not have alicense on the date he entered into acontract requiring progress

payments prior to completion of the contract work.? The court explained:

[T]herewasno license. . . on the date of the execution of the contract and the contract

that you are suing on of July 1994 . . . contain[s] terms for partial payments. . .

[ Therefore] I'mgoing to grant summary judgment on behaf of defendant TulaneHoward

In this matter."
After concluding that the contract wasvoid asamatter of law, thetrial court also granted summary
judgment to Howard on the counterdam for recovery of the $44,800 paid under anillegd contract. The
tria court subsequently denied Watkins Rule 59 (€) motion for reconsideration of both summary

judgments. Watkins appeals from the trial court’s grant of summary judgment in favor of Howard.

.

The regulation at issue in this case provides that:

No person shdl require or accept any payment for a home improvement contract in

advance of thefull completion of al work required to be performed under the contract,

unless that person islicensed as a home improvement contractor . . . .
16 DCMR 8§ 800.1 (1998) (emphasis added). An "advance payment” isdefined asany payment “in
advance of thefull completion of all work required to be performed under the contract.” Cevern, Inc. v.
Ferbish, 666 A.2d 17,19n.1 (D.C. 1995) (citing 16 DCMR §800.1 (1993)) (emphasisadded). This

court congstently hasheld homeimprovement contractsvoid where unlicensad contractorshave acoepted

2 Although in granting summary judgment to Howard, Judge Queenindicated that theissueturned on
whether Watkins hed alicense at the time the contract was executed, Judge Sdzman, the assigned judge
prior to hisretirement, had previoudy denied Howard'smation for summary judgment on the samefacts,
on the ground that whether Watkins license was maintained throughout the contract period wastill in
dispute.
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or recaived paymentsbeforefull completion of thework. Seeid. at 19-20 (contractor recelved progress
payment beforeobtaininglicense); Marzullov. Molineaux, 651 A.2d 808, 811 (D.C. 1994) (unlicensed
contractors accepted payment prior to completion of the project); Capital Constr. Co., v. Plaza West
Coop Ass'n, 604 A.2d 428, 432 (D.C. 1992) (per curiam) (contractor accepted progress paymentsafter
licensehad expired); Nixonv. Hansford, 584 A.2d 597-99 (D.C. 1991) (unlicensed contractor accepted
payments prior to completion of contract); Erwinv. Craft, 452 A.2d 971, 972 (D.C. 1982) (same);
Truitt v. Miller, 407 A.2d 1073, 1079 (D.C. 1979) (same); Miller v. Peoples Contractors, Ltd., 257
A.2d 476 (D.C. 1969) (same). Asforthe “require’ language, we have said that “aviolation of the
regulation occurs® when the [unlicensad] contractor enters ahomeimprovement contract which reguires
advance payment.”* Woodruff, supra, note 3, 524 A.2d at 725 (citation omitted) (emphasis added). In
thiscase, itisprematureto decide whether the contract wasin violaion of the regulation becausethereare
gl disputed questions of fact asto whether the contract required advance payments, and whether the
contractor in fact accepted progress payments, during the time that the contractor was unlicensed.

® The court noted, however, that a“ cause of action [to recover payments] cannot accrue until the
homeowner hasmade apayment” as* until thet timethereisno money to recover, and hencenoinjury or
cause of action.” Woodr uff v. McConkey, 524, A.2d 722, 725 (D.C. 1987) (citation omitted). The
cause of action accrues ' upon each subsequent violation of the statute, namely the acceptance of an
advance payment.” Id. at 726.

* InWoodruff, homeownersbrought aclaim againgt ahomeimprovement contractor who not only was
unlicensed when he executed the contract, but also received progress payments without alicense.
Woodruff, supra, note 3, 524 A.2d a 724. Here, the homeimprovement contractor smilarly executed
acontract & atimewhen hedid not havealicense, but did not perform any work or recaive any payment
until after he had obtained alicense.
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Althoughthetria court found thet the July 7, 1994 contract containstermsfor progresspayments,
itisnot undisouted on the record thet these terms are part of theinitid contract. Unlikethetwo-page July
7, 1994 contract Sgned by both parties, which doesnot providefor progress payments, the document
dlowing for such paymentsis neither dated nor signed.” Moreover, thissame document ligsvarious credits
and adjugmentsto theinitia contract, which suggeststhat it was prepared after the July 7, 1994 contract
execution
date.’

Findly, dthough therecord indicatesthat \Weatkinsobtained hislicenseon August 24, 1994, itis
unclear whether he maintained hislicense throughout thetime he performed work on the contract. An
adminigrativeopinionfromtheDigtrict of ColumbiaDepartment of Consumer and Regulatory Affairs,
BusinessRegulatory Adminigtration, dated March 13, 1996, statesthat Watkins homeimprovement
contractor licenseexpired December 31, 1994, and that if Watkins operated asahomeimprovement
contractor from January 1, 1995 to October 20, 1995, hewasactingillegally as"licenses are not
retroactivefromthetimethelicensefeeispad.” AnOctober 30, 1995 copy of Watkins license, however,

®> The document specifically provides for "payments on contract 4 @ $11,000."

® Watkins counsd represented tothetria court that the contract did not reguire payments before any
work was performed. But see 16 DCMR 8§ 800.1 (defining advance paymentsas“ any payment . . . in
advanceof thefull completion of al work required to be performed under the contract”) (emphasis
added). Counsdl stated to the trial court that:

[t]hesetwo men-- | think you would haveto hear their testimony. They did [agreeon
progress payments, but asyou can see, payment was not given until therewas completion.
Y ou know, we-- Mr. Watkins would advance money and be paid after the completion
part one, after completion, part two, but never before acompletion of the changesindl
that they did. . .. That wastheway it was. Testimony and facts will prove that.

Although we do not consider this representation as evidence that therewas adisputed issue of fact, See
Super. Ct. Civ. R. 56 (€); Danielsv. United Sates, 613 A.2d 342, 349 (D.C. 1992) (Schwelb, J.,
concurring), counsd’ sproffer that additiond testimony would further € ucidatethe question of what the
contract required suggeststhat the contract’ s payment requirementswere not reedily gpparent fromthe
face of the document..
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indicatesthat hislicensewasvdidfor the period of January 1, 1995 through December 31, 1995. This
licensewasd s0issued by the BusnessRegulatory Adminidration. Giventhisconflicting evidenceinthe
record, thereiscertainly amateria dispute asto the time periods during which Watkins had ahome

improvement license.

Becausethereare genuineissues of materid fact in digoute asto whether progress payment were
contractualy required and, if so, when that requirement became effective and what Watkins' licensure
satuswasat that time, summary judgment wasinagppropriateinthiscase. Therefore, wereverseand

remand.’

Reversed and remanded.

" Watkinsaso contends that Judge Quean'sorder granting Howard's motion for reconsideration of the
summary judgment violated the "law of the casg" doctrine because Judge Sdzman had dready denied
Howard's motion for summeary judgment and no new factswere presented to Judge Queen inthemoation
for reconsderation. Becausethisclam wasraised for thefirgt time on gpped, wereview only for plain
eror. See Baxter v. United Sates, 640 A.2d 714, 717 (D.C. 1994) (plain error requires exceptiond
drcumganceswherea" miscarriage of judticewould otherwiseresult”) (citationsomitted). Asdiscussed,
seequprancte 2, thetwo judges different conclusionsgppear to have been based not on adifferent view
of thefacts, but of the applicablelaw, i.e., whether the relevant focusison the time of execution or
performance of the home improvement contract. We need not decide thisissue, however, aswe are
remanding the case to the trial court for the reasons stated in this opinion.





