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(Submitted October 6, 1998 Decided September 16, 1999)

Minda Massengale and Jack Massengale, pro se.

Thomas C. Mugavero for appellee.

Before ScHwELB and Ruiz, Associate Judges, and PRYOR, Senior Judge.

Ruiz, Assodiate Judge: Appdlant MindaMassengae, and appdlee, Marted Aitts wereinvolved
in an automobile accident at the intersection of 13th Street and Michigan Avenue, N.W. Minda
Massengd e sued Rittsfor damages resulting from the collison, and her husband, Jack Massengde, sued
for loss of consortium. Following abench tria, the court found that Pitts had been negligent and
Massengd e contributorily negligent at thetimethe acadent occurred. Judgment wasentered for Attsand
against the Massengales on both Minda Massengal €'s negligence claim and her husband's loss of
consortium claim. On appeal, the Massengal es contend that thetrial court erred in finding Minda
Massengde contributorily negligent and in dismissing Jack Massengdeésdam for lossof consortium. We
affirmthetria court'sfinding of contributory negligence, which defeatsMindaM assenga €snegligence

claim, but reverse and remand for a hearing on the loss of consortium claim.
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On the day of the accident, Minda Massengal e was driving eastbound in the center lane of
Michigan Avenue. Although her driver'slicense had arestriction for "corrective glasses," Minda
Massengd ewasnot wearing glasseswhileshedrove. Inaddition, shewas praying whileshewasdriving.
Asghe approached the Thirteenth Street intersaction, the light turned green and she continued into the
intersection. Whiletraveling through theintersection, shecollided with Fittswho was driving westbound
on Michigan Avenue and turning left onto Thirteenth Street. Beforethe collision, Pitts saw Minda
Massengd e heading eastbound on Michigan Avenue, about four or five car lengthsfrom theintersection.
Immediatdy after the collisgon, acab traveling to theright of MindaMassengde and a the same speed
stopped, put the cab into reverse, and maneuvered around Massengdes and Aitts vehiclesto continue

eastward on Michigan Avenue.

1. Contributory negligence.

Toassart thedefense of contributory negligence, aparty must "establish, by apreponderance of
the evidence, that the plaintiff failed to exercisereasonable care,”" Poyner v. Loftus, 694 A.2d 69, 71
(D.C. 1997) (citation omitted), and thet thisfallure wasasubgtantia factor in causng the dleged damage
or injury. SeeDurphy v. Kaiser Found. Health Plan of Mid-Atlantic Sates, Inc., 698 A.2d 459, 465
(D.C. 1997); szealso Snai v. Palinger Co., 498 A.2d 520, 528 (D.C. 1985) (defining proximeate cause
as"an act that play[s] asubgtantid part in bringing about theinjury or the damage") (internd quotation
omitted). A presumption of negligence arisesfrom theviolation of atraffic regulation which may be
rebutted only by ashowing thet theindividud "did dl areasonable person who wished to comply withthe
law would do." Washington Metro. Area Transit Auth. v. Davis, 606 A.2d 165, 173 (D.C. 1992)
(atationsomitted). A favored driver who does not "maintain a proper lookout while gpproaching and
entering [an] intersection” is"gquilty of contributory negligenceif such fallureisasubgtantid factor inthe
causation of theaccident." Frager v. Pecot, 327 A.2d 306, 307 (D.C. 1974) (quoting D.C. Trangt Sys,,
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Inc. v. Harris, 284 A.2d 277, 279 (D.C. 1971)) (finding contributory negligence asameiter of law when

the driver's vision was unimpaired for an entire block and he failed to see the other vehicle).

It isundisputed that MindaMassengale was not wearing her glasses at the timethe collison
occurred despiteadriver'slicenseredtriction which required theuse of correctivelenses. Therefore, she
wasinviolaionof Didrict of Columbiamotor vehideregulationsa thetimeof thecadlligon. S.e18 DCMR
§1100.9 ("No personwhoselicense. . . issubject to any redriction . . . shal operateamotor vehiclein
theDidrictunlessheor she. .. compl[ies] in every respect withtheredriction."). Thisviolationraisesa
presumption of negligencewnhichisrebuttableonly if Massengde can show that she"did dl areasoncble

person who wished to comply with the law would do." Davis, supra, 606 A.2d at 173.

Thetrid court found that athough shewas negligent, becausethe Didtrict isapure contributory
negligencejurisdiction, Aittswasnot lidble as MindaMassengdeaso did not exerciseordinary carein
avoiding theaccident. See Elamv. Ethical Prescription Pharmacy, Inc., 422 A.2d 1288, 1289 n.2
(D.C. 1980) ("Inthisjurisdiction, the contributory negligence of the plantiff isacomplete ber to recovery.”)
In making thisfinding, the court credited gppellegs tesimony that shewas ableto see Massngdesvehide
four or five car lengths before it reached the Thirteenth Avenue intersection, suggesting thet Aitts vehicle
aso wasvishleto Minda Massengd e from the eastbound direction of Michigan Avenue. In addition,
MindaM assengd e stated that she saw Fittsas she gpproached theintersection, but was surprised by the
suddenimpact. Theevidencedso indicatesthat MindaMassengdesvehidewasmoving quickly, and that
shewasprayingwhiledriving. Atthetimeof thecollison, acabtravding intheright |lane next to Minda
Massengdewas ableto stop, reverse, and bypass the accident to continue eestward on Michigan Avenue,
which suggeststhat, with due care, MindaMassengde smilarly could haveavoided acallisonwith Aitts.
Fromthisevidence, aswel| asthefact that gppellant was not wearing therequired glasses, thetria court
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could reasonably find that MindaMassengdesfailureto maintain aproper lookout and tekeactiontoavoid

Pitts car was a substantial factor in causing the collision.

We defer to thetria court'sfindings of fact unless such findingsare"clearly erroneousand
unsupported by the evidence." Roberts& Lloyd, Inc. v. Zyblut, 691 A.2d 635, 640 (D.C. 1997); see
also Super. Ct. Civ. R.52(1999). Inthiscass, thereisaufficient evidencefromwhich thefact-finder could
find contributory negligence. Asplaintiff'scontributory negligenceisacomplete bar to recovery, sseElam,
upra, 422 A.2d a 1289 n.2, we concludethat thetrid court did not err in denying MindaMassenga €'s

damages claim.*

2. Loss of consortium.

Appdlant Jack Massengde damsthat thetrid court erred in not awarding him damagesfor loss
of consortium, after finding appellee negligent, once hiswife's negligence claim was barred by her
contributory negligence. We agree that one spouse's contributory negligence does not bar the other
goousgsdamfor lossof consortium resulting from the defendant'snegligence. A lossof consortiumdam
sands" separate and independent” from anegligenceclam and a"judgment againgt [aspouseclaming
negligence] isnat abar to an action by [the gpousedaminglassof consortium].” Lansburgh & Bro., Inc.
v. Clark, 75 U.S. App. D.C. 339, 341, 127 F.2d 331, 333 (1942); seealso Sutsmanv. Kaiser Found.
Health Plan of the Mid-Atlantic Sates, Inc., 546 A.2d 367, 373 (D.C. 1988) (recognizing that the "tort
of lossof consortiumisadistinct causeof actionfor injury tothemarriageitsdf involving the prosecution

! MindaM assengde dso contendsthat appeleg'sviolation of atraffic regulation precludes gpplication
of the contributory negligencedefense. Thiscontentioniswithout merit. SeeMartinv. GeorgeHyman
Congtr. Co., 395A.2d 63,69 (D.C. 1978) (defense of contributory negligence doesnot conflict withthe
purposeof traffic regulationswhich serveonly to " darify and definethedementsof duecare”) (internd
quotations and citation omitted); seealso Dawvis, supra, 606 A.2d at 176-77 (recognizing defense of
contributory negligence in automobile collision case); Harris, supra, 284 A.2d at 279 (same).
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of separate and independent rights'); Hitaffer v. Argonne Co., Inc., 87 U.S. App. D.C. 57, 66,183 F.2d
811, 820 (1950) ("[T]heinjury to the consortiumisan injury to aright which isindependent of any right
in the other spouse and to which the defendant owes an independent duty.”), overruled on other grounds
by Smither and Co. v. Coles, 100 U.S. App. D.C. 68, 74, 242 F.2d 220, 226 (1957) (overruling
Hitaffer insofar asit goplied Section 5 of the Longshoreman'sand Harbor Workers Act. Seegenerally,
W. PAGE KEETON ET AL., PROSSER AND K EETON ON THELAW OF TORTS § 125, at 937-39 (5" ed. 1984)
(reviewing variousjurisdictions reasonsfor traditionaly deeming lossof consortium damsasderivative

of the injured spouse's and noting academic and judicia skepticism of the rule).

Inso holding, wedo not lose Sght that, on severa occasions, we have remarked that aspouse's
lossof consortium dam isdependent on or collaterd to the other spousesnegligencedam. Thesecases
gand for different propogtionsthan the one presented in thisgpped , whether adaim for loss of consortium
isprecluded by the injured spouse's contributory negligence. Itisclear, for example, that aloss of
consortium daim depends on whether the underlying daim of negligence againgt the defendant has been
proven. SeePrins-Sairsv. Anden Group, 655 A.2d 842, 843 (D.C. 1995) (holding that jury could
reasonably havefound that neither plaintiff's chronic back pain nor her husband'slossof consortiumwere
proximately caused by the callison with defendant'semployee); Casper v. Barber & RossCo., 109 U.S.
App. D.C. 395,396 n.1, 288 F.2d 379, 380 n. 1 (1961) (spouse's damage claim for loss of consortium
Isdependent on plaintiff establishing thet defendant was negligent). In Romer v. Didrict of Columbia, 449
A.2d1097,1101 (D.C. 1982), wehdd that aloss of consortium cdlamwasnot barred, under D.C. Code
§812-309, for lack of jurisdiction where theinjured spouse had duly notified the Didtrict of the accident,
and the purpose of the gatutory notice requirement —to permit the Didrict to investigate the accident and
aleged resulting injury —hed been accomplished, and thelossof consortium dam wasbased onthesame
acadent and injuriesof which the Digtrict hed been notified. Seeid. at 1102 ([ A] lossof consortium action

isarelated but separate cause of action.") (Pryor, J., dissenting). Inthiscase, thetrid court madea
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specific finding that Pittswas negligent. Therefore, if the evidenceis sufficient to support it, Jack
Massengale's collatera lossof consortium claim stands, notwithstanding the fact that contributory

negligence ultimately barred Minda Massengale€'s recovery on her negligence claim.?

Accordingly, the trial court’s dismissal of the loss of consortium claimis

Reversed.

2 Appdlesargued to thetria court that the evidence wasinsufficient to prove that Jack Massengde
had suffered aloss of consortium. On gpped, however, she doesnot arguethat thetrid court’ sdismissa
of the loss of consortium claim should be sustained on that basis.





