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ReID, Associate Judge: After ajury trial, this caseresulted in averdict in favor of appellee
Washington Gas& Light Company ("\Washington Gas') dueto afinding that gppdlant Albert Westhbrook
voluntarily assumed aknownrisk that wasthe proximate cause of hisinjury. Duringtrid, Mr. Westbrook
requested an indruction on thelagt dear chancedoctrine. Thetria court dedined to give theingtruction.
Ongpped, Mr. Westhrook contendsthat thetrid court erred by refusing to givethereguested indtruction.
We conclude that Mr. Westbrook was not entitled to alast clear chanceingtruction, and affirm thetria

court's judgment.
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Tegtimony presented a tria showed that on February 13, 1994, customersdining & the Chef's
Tableregaurant told Mr. Westbrook, the proprietor of the restaurant, thet they smdled ges. Investigation
reveded agaslesk inthesdewak areain front of therestaurant. Washington Gaswasnatified andwithin
saverd minutes personnd from both \Washington Gasand the Digtrict of ColumbiaFire Department (“the
FHreDepatment”) arrived onthescene. Everyonewasevacuated from therestaurant, and Mr. Westhrook

locked the doors.

Minutesafter theevacuation, John Reginad Hammond, |1, aWaehington Gasemployes, asked Mr.
Westhrook to return to the restaurant with him and "show [him] some of themeters” Mr. Westhrook took
Mr. Hammond inside the restaurant, showed him the room where the meterswere, and walked back
toward the entrance of the restaurant. Mr. Hammond soon emerged from the room, moving at argpid
pace. He suggested that Mr. Westbrook |eave the restaurant "quickly." Mr. Westbrook |eft and again
locked the door.

AccordingtoMr. Westbrook'strid testimony, shortly after hissecond exit from therestaurant, a
"fireman tapped [him] on the shoulder” and "told [him] the gas man wanted [him] to go back in again.”
Another fireman"l€[]d [Mr. Westbrook] to the [restaurant] where [Mr. Hammond] was. . . [waiting]."
Mr. Westbrook " offered [Mr. Hammond] thekeys" Mr. Hammond *said hewould not accept them, thet
[Mr. Westhrook] hed to show him themeters”" Mr. Westhrook maintained that Mr. Hammond thregtened
himwith arrest if he did not comply. So, he unlocked the restaurant door and reentered with Mr.
Hammond and afireman. Thefireman asked wherethedectricroomwas, and Mr. Hammond stated thet
he needed to turn the gas off. While Mr. Hammond and the fireman went about their tasks, Mr.
Westhrook "just walked around thekitchenredlizing thet [he] wanted to get out of there™ Hesaidhe"was

very afraid." Hedecided to ask thefireman if he could leave. On cross examination, counsd for the
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Didrict of Coumbiaasked Mr. Westbrook: "Now thisfire officd who went into the building with you, he

never instructed you that you had to remain in the building, did he?' Mr. Westbrook answered: "No."

On hisway to seek permission from the fireman to leave, Mr. Westbrook waked toward the
cocktail lounge and stopped to put out aburning candle. Then he proceeded toward the dectric roomin
search of thefireman. Ashe gpproached thedectric room door, hecaled out to thefireman threetimes
and then opened thedoor. An explosion took place, and he"wasthrown al over theroom, hit severd
things, [and] wound up onthefloor." Despitethe pain, smokeand his"szzling skin," Mr. Westbrook

managed to get out of the restaurant, and others soon came to his aid.

Other testimony provided adifferent account of the second reentry into the restaurant, or

upported, a least in part, Mr. Westhrook's account. Mr. Hammond testified thet when hefirst went into

'In response to aquestion from Washington Gas, designed toimpeach hiscredibility, asto whether his
purposefor reentry into the restaurant wasto determineif the back door waslocked, Mr. Westbrook
stated:

After showing Mr. Hammond the meters, | w[a]ndered around the
kitchen, saw the walk-in box open, at the same time saw the back door
was locked, [and] decided to go to the fireman through the cocktall
lounge.

During hisdeposition, which wastaken approximately oneyear prior totria inhiscase, Mr. Westbrook
had said:

When thefireman walked right to the dectric room, | walked to the back
door to seeif it waslocked. Therewasawalk-in box, an open door
gtting partidly openand | shut that and waked intothe hdlway. 1 waked
in the halway towardsthe cocktail lounge towards the e ectric room.
Therewasacandlelight about two tablesup. | walked over and blew it
out. | walked to the electric room and said Mr. Fireman, Mr. Fireman.

After reading this passage to Mr. Westbrook at trial, counsdl for Washington Gas asked whether he
"recall[ed] making these statements?' Hereplied: "I recall making those statements.”" On redirect
examination, Mr. Westbrook asserted that the foregoing passage contained amistake and that heredly
was talking about Mr. Hammond and the meter room in the first sentence.
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the restaurant, he did not havethe proper toolswithwhich toturn off thegas. After getting histools, he
found the restaurant door locked and told the Fire Department that he needed to get into the restaurant.
He dated thet he never asked Mr. Westbrook to reenter, and in fact informed Mr. Westbrook "thet it wes
unsafe, that hewas not alowed togo in there, that hewas not allowed to say inthere” Mr. Hammond
said that he was outside the restaurant when he heard the explosion and eventually witnessed Mr.
Westhrook coming out of therestaurant. \When heasked Mr. Westbrook what happened, Mr. Westbrook
"sad hehitandectricswitch." On cross-examination, Mr. Hammond gave an explanation regardinga
written statement he had given after theincident which seemed to suggest thet Mr. Westbrook hed entered

the restaurant with him.

Steven Smith, thefireman, testified that he spokewith Mr. Westbrook whilethey wereawaiting
anambulance. According to histesimony, Mr. Westbrook stated thet "'as hewasleaving the building, he
cut thelightsoff." Headso asserted thet prior to the second reentry, Mr. Hammond and Mr. Westbrook
engaged in a"heated argument” and that "both of them walked into the building together." James Bidaski,
aWashington Gassdfety gpedidi, testified that during his pogt-inddent conversation with Mr. Hammond,
Mr. Hammond declared that: "[H]ewasvery surprised to sseMr. Westbrook when he came out of the
meter room standing inthekitchen; and"[Mr. Hammond] saw [Mr. Westbrook] in thekitchen after he

had turned the meters off."

After dl of thetestimony had been presented and dosing and rebuttal argumentswere made, the
jury wasingructed by thetrid judge and began ddiberating. Thejury verdict form posed questionsasto
whether Washington Gas and the Fire Department were negligent, and whether Mr. Westbrook was
contributorily negligent and assumed therisk. Duringitsddiberations, thejury sentanotetothetrid judge
asking whether it hed to determine bath the contributory negligence and the assumption of risk issues. The

trid judge instructed the jury that if it made a determination asto either contributory negligence or
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assumption of risk, it did not haveto resolve the ather. Subsequently, the jury found Washington Gas
negligent, but not theFre Department. Inaddition, thejury did not respond to the contributory negligence
question, but declared thet Mr. Westhrook had voluntarily assumed aknown risk thet was the proximate

cause of hisinjury.

ANALYSIS

Mr. Westbrook'ssoleargument on appedl isthat: "Thetria court committed reversbleerror by
refusng [hig request for thelast dear chancedoctrine” Washington Gasarguesthat thetrid court'sdenid
of the request was proper because: (1) Mr. Westbrook failed to satisfy dl thedementsof thelast clear
chancedoctrine, and (2) thelast dear chancedoctrine gppliesonly to contributory negligenceand thejury
did not find Mr. Westbrook contributorily negligent.

"Generdly aparty isentitled to ajury ingruction upon thetheory of the caseif thereissufficient
evidenceto support it." George Washington Univ. v. Waas, 648 A.2d 178, 183 (D.C. 1994) (citing
Wingfield v. PeoplesDrug Sore, Inc., 379 A.2d 685, 688 (D.C. 1978) (other citations omitted)).
"[1Tn determining whether aproposed indruction on aparty'stheory of the case was properly denied, we
review therecord in thelight most favorableto that party.” Nelsonv. McCreary, 694 A.2d 897, 901
(D.C. 1997) (citing Wilson v. United Sates, 673 A.2d 670, 673 (D.C. 1996)).

With respect to the last clear chance doctrine, we said in Felton v. Wagner, 512 A.2d 291
(D.C. 1986):

[U]nder thelast clear chance doctrine, aplaintiff . . . is permitted to
recover, despite[ his| own contributory negligence, if thereisevidence(1)
that the plaintiff wasin apostion of danger caused by the negligence of
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both plaintiff and defendant; (2) that the plaintiff was obliviousto the
danger, or unableto extricate [himsdlf] from the position of danger; (3)
that the defendant was aware, or by the exercise of reasonable care
should have been aware, of the plaintiff'sdanger and of [hig| oblivionto
itor [hig inability to extricate[himsdlf] fromit; and (4) thet the defendart,
with meansavailableto him, could haveavoided injuring the plaintiff after

becoming aware of the danger and the plaintiff'sinability to extricate
[himself] from it, but failed to do so.

Id. at 296 (citing Byrd v. Hawkins, 404 A.2d 941, 942 (D.C. 1979) (other citation omitted)). In
addition, weemphagzed that: "Theburdenisonthe plaintiff to present evidenceondl four dementsbefore
alast clear chanceingruction may begiven...." Id. Seealso Robinson v. Digtrict of Columbia,
580 A.2d 1255, 1258-59 (D.C. 1990) (modifying the fourth eement of the last clear chance doctrineto
"make dear that it pertainsto adefendant who, with meansavailableto him, could have avoided injuring
the plantiff after he became aware of, or reasonably should have become aware of , the danger and the
plantiff'singbility toextricaehimsdlf fromit"); RESTATEMENT (S=coND) OF TORTS 8479 (1965) regarding

the "helpless plaintiff" and § 480 concerning the "inattentive plaintiff."

Traditionaly, the doctrine of last clear chance has been applied only to defeat contributory
negligence. See District of Columbia v. Huysman, 650 A.2d 1323, 1326 (D.C. 1994) (citing
Felton, supra, 512 A.2d at 296). Indeed, definition of last clear chance presupposesthat thejury has
found contributory negligence. Moreover, in\WWMATA v. Johnson, 726 A.2d 172 (D.C. 1999) (en
banc), we held under the peculiar circumstances presented there, that the doctrine was not available to
defeat assumption of risk. Specificaly, weconcluded that thelast clear chance doctrine does not apply
toaplantiff who "intended the very harm that befdl [him or] her or " purposefully invited the harm thet
resulted" or "voluntarily . . . invited the particular harm that occurred.” Id. at 174-75. Johnson however
did not hold, as Washington Gas argues here, that the last clear chance doctrine doesnot apply to
assumption of risk; that issue was not beforethe court. Nor do we decide here whether the doctrine does
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or doesnot apply in hypothetical circumstances different from those presented in Johnson. Wedo
condudethat, even if wewereto assumefor the sake of argument that the doctrine may gpply wherethe

plaintiff has assumed the risk, the record in this case does not support alast clear chance instruction.

Therecord on apped showsthat counsel for Mr. Westbrook requested the last clear chance

doctrine, saying:

Wefed therésaufficient factua information in herefor last dlear chance
that Hammond, if the jury believes Hammond saw Westbrook in the
kitchen, he had aduty to try to get him out of there, last clear chanceto
avoidaproblem. Aswadll asif Smith saw aheated argument and later
gpologized for whatever happened, thefire department was on notice they
should have stopped him from going in. That'sthelast clear chance
instruction.

It'sthe only cureto acontributory negligence desth. | meen, if the
last dlear chance by Hammond, for example, wasto take Westbrook out
of thekitchen, which | think we pretty dearly established through Bidaski,
evenif Westhrook stayed behind, having left him there, flip the switch,
then thejury could resolveit's till in Westbrook'sfavor asthelast clear
chance. Heshould have been taken out and he never would havehed an
opportunity to flip the switch.

Counsd for Washington Gasindsted thet thiswasnot alast dear chancecase. Thetrid judgeagreed and
refused to givetheindruction saying: "I don't think it gppliesinthisarcumstance”" Nonethdess, prior to

reaching this conclusion thetrial judge also stated:

[L]et'sassumefor the moment thejury findsMr. Westhrook unlocked the
door for Mr. Hammond, Mr. Hammond went in. Mr. Westbrook snuck
in behind himand wasinthekitchenwhen Mr. Hammond cameout of the
meter room and Hammond hightailed it to the door and |eft.

If thejury findsthat asafact, it would befinding thet they were
negligent, somebody wasnegligentinalowing Mr. Westhrook to get back
in. Hewas contributorily negligent to go back in or assumed therisk --
well, forget assumption of therisk for amoment. Hewas contributorily
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negligent to go back in and Hammond had thelast dear chanceto prevent
thisinjury by physically getting him out before Hammond got out.

Furthermore, iningtructing thejury onassumption of risk, thetrid court informed thejury thet it
would haveto find two things by apreponderance of theevidence. Firg, "[Mr. Westbrook] knew of the
exigence of adangerous condition.” Second, [Mr. Westhrook] voluntarily exposed himsdf to the danger.”
See Scogginsv. Jude, 419 A.2d 999, 1004 (D.C. 1980) ("Assumption of risk isan available defense

when a plaintiff voluntarily hasincurred aknown risk.") (citations omitted).

We condludethat, onthefactsof thiscase, thetrid court did not er inrefusngto givealas clear
chanceingruction. At least with respect to the second dement of thelast clear chance doctrine-- "that
the plaintiff wasobliviousto the danger, or unableto extricate [ himself] from the position of danger,”
Felton, supra, 512 A.2d at 296 (citing Byrd, supra, 404 A.2d at 942 (other citation omitted)) -- Mr.
Westhrook failed to present evidence that would have entitled him to alagt dear chanceindruction. Mr.
Westhrook'sown trid tesimony confirmed thet, during hisfird reentry into the restaurant, he had beentold
of thedanger of remaininginddetherestaurant. Upon hissecond reentry into therestaurant, heaso knew
the danger and wasnot ingttentive or obliviousto it asevidenced by hissatement during histestimony: "'l
wasvery araid.” We see no evidence presented at trial that Mr. Westbrook was unable to extricate
himself from danger the second time he reentered the restaurant. After helet the fireman and Mr.
Hammond into the restaurant and showed the fireman thelocation of theeectricroom, Mr. Westbrook
stated that he "just walked around the kitchen."

Even when the evidenceis viewed in the light most favorable to Mr. Westbrook, thereisno
evidencetha hewas physcdly unableto leave the restaurant, or thet hewasimmobilized by hisfear. In

fact, upon leaving the kitchen and walking toward the cocktail lounge, he stopped at the loungeto
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extinguish aburning candle before proceeding tothe  ectric room to ask thefireman if he could leavethe
premises. SeePackv. Doe, 374 SE.2d 22, 25 (Va 1988) ("[I]tisonly inthoserareinganceswhere
theplantiff isphysicaly incapacitated that we have ahd plessplaintiff withinthemeaning of thelast deer
chance doctrine."") (quoting Vanlandinghamv. Vanlandingham, 188 S.E. 2d 96, 98 (Va. 1972)
(internd quotationsomitted)). Furthermore, therewasnotestimony that someoneindructedhimtoremain
ingdethe restaurant after he unlocked thedoor to permit entry by thefireman and Mr. Hammond. Infact,
during cross-examination, Mr. Westbrook acknowl edged thet thefireman " never indructed [him] that [he]
hedtoremaininthebuilding." Nor did Mr. Westhrook testify that Mr. Hammond directed himtoremain
ingdetherestaurant until he had permissionto leave, or thet he bdieved Mr. Hammond had ordered him
toremainingdetherestaurant. Given thelack of evidence on the second dement of thelast dear chance
doctring, Mr. Westhrook did not satisfy hisburden to show thet al four dementsof thedoctrineweremet.
See Felton, supra, 512 A.2d at 296; Byrd, supra, 404 A.2d at 942.

No doubt recognizing thedifficulty of qualifying for alast clear chanceingtructionintheface of
Washington Gassassumption of therisk defenseand hispleato thejury at trid not to make afinding of
contributory negligence, Mr. Westhrook argues, in hisreply brief, that thiscourt shouldfashion anew last
clear chancedoctrinein assumption of therisk cases. Heassartsthat such "astandard would haveto focus
onwhichnegligent act, the plaintiff'sor thedefendant's, wasthelast link in the chain of negligenceleading
toplantiff'sinjuries” However, hedirectsour atention to no casein which thelast dear chancedoctrine
has been modified in an assumption of therisk case. Nor doeshe citeany caseinwhichthelast clear
chancedoctrine hasresultedin averdict for the plaintiff wherethe plantiff hasvoluntarily assumed aknown
rsk. See Shumanv. Mashburn, 223 SE.2d 268, 272 (Ga. 1976) (""A person who voluntarily assumes
apogtion of imminent danger whenthereisat hand and accessbleto him aplace of safety, and by reason
of having assumed such dangerous position heisinjured, cannot recover against another whoisaso

negligent.™) (quoting Taylor v. Morgan, 188 SE. 44 (Ga. 1936)). Consequently, inthiscase, wesee
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NO reason to carve out anew last clear chance doctrinein cases where the defendant relieson an
assumption of the risk defense.

Accordingly, for the foregoing reasons, we affirm the judgment of the trial court.

So ordered.
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