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Before STEADMAN and SCHWELB, Associate Judges, and FERREN, Senior Judge.

Opinion for the court by Senior Judge FERREN.

Concurring opinion by Associate Judge SCHWELB, with whom Associate Judge STEADMAN
jonsap. .

FERREN, Senior Judge: Appdlant, Pamda Jackson, pleaded guilty to unlavful possesson of

heroin, D.C. Code * 33-541 (d) (1998 Repl.), while reserving her right to apped thetrid courts denid

of her mation to suppress evidence™ Jackson contends thet (1) the police lacked reasonable suspicion to

! Following her plea, Jackson was relessed on personal recognizance. Later shewas detained
(on April 9, 1997) and sentenced (on May 23, 1997) to time sarved.
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meke an invedigative Sop under Terry v. Ohio, 392 U.S. 1 (1968), and, dternatively, thet (2) assuming
the Sop was warranted, the police conducted an unlawful seerch when B without feer for thar they own
safety and concearned only about searching for evidence B they ordered Jackson to open her hand

(disclosing heroin). We reverse and order suppresson of the evidence saized.

On February 14, 1997, the trid court heard Jacksornss mation to suppress. The court found the
following facts which essatidly were uncontested.  On June 26, 1996, Officers Epps and Farmer
obsarved Jackson, David Carthens, and two athers walking in agroup in ahigh drug trefficking area. The
group stopped, and Carthens reached into his buttocks areaand pulled out asmall blue object. He handed
the object to Jackson, who dutched it in her right hend.  Carthensthen retrieved ancther smilar object, dso
from his buttocks areg, and gave it to another member of the group. No money exchanged hands. The
officers goproached to meke an investigative gop.  Officer Epps asked Carthensto hand over Awhat was
inhisbutt, @ and Carthens produced eighteen blue ziplock baggies that fidd-tested positive for herain.
Officer Farmer told Jackson to Aopen [her] right hand.@ Jackson complied. Her open hand disdosed two

blue ziplock baggies, later shown to contain heroin.

At the hearing on the mation to suppress, the government conceded that the police did not have
probable cause to arredt, but argued that the search of Jacksores right hand was @ther consensud o

judified by Terry. Thetrid court found thet gppelant=s opening her hand and disdosing the ziplock bags,
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upon police commeand, was not consensud, but that when the officers gpproached the group, they had the

pedific articulable suspicion required for alegjiimateinvestigative sop under Terry.?  Thetrid court further
found that the officers had not been concerned about thair ssfety when they ordered Jackson to open her
right hand. Nonethdess, the court interpreted Cousart v. United States, 618 A.2d 96 (D.C. 1992) (en
banc), cert. denied, 507 U.S. 1042 (1993) B o, dterndivdy, the Fourth Amendment generdly B to say
that Terry permitsapolice officer B in every case of aproper invesigatory Sop B to order a suspect to
open her hands without regard to concerns about police safety. The court accordingly denied the motion

to suppress.

? Thetrid court found thet the police had observed Carthens handling smll, biue, and hidden
objects; that he had passed them to two persons among those who had been Adopping and goingl; thet
these police officers (who tedtified thet recaipt of aAsmdl biue objectil was Aconsastent with distribution of
herain in that aregf)) had Sgnificant narcotics experience; and thet the officers had been patralling a Ahigh
drug areal Because we hold thet the search of Jacksores hand was unlawful, without regard to the
lawfulness of the invedtigative stop, we nead not decide whether these factors, taken together, conditute



On goped, the government dedinesto defend on Terry grounds but offersto judtify the seerch on
grounds of probable causeto arest.  This court may sudtain the trid court=s decison for record-based
ressons different from those on which thetrid court rdies Alston v. United Sates, 518 A.2d 439, 440
n.2 (D.C. 1986). During the motions hearing, however, the government affirmatively conceded the lack
of probable causeto arest. The record, therefore, does not reflect devdopment of the issue, and we
accordingly dedineto addressit. See, eg., InreD.AJ., 694 A.2d 860, 863 (D.C.1997). We evduate
gopdlant:smation B asthe government asked thetrid court to do B soldy onthebessof Terry and rdaed

caelaw.

abassfor reasonable suspicion judifying astop under Terry.
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Because of its revised goproach on goped, limiting its andyss to probable cause, the government
no longer advances its argument that gppelant had consented to opening her hand.  Nor does the
government advance arecord-basad argument thet the resulting Asearchi) of gppdlant=s hand was judtified
by concemn for the palice officers safety.®>  The narrow issue before us, therefore, iswhether B asthetrid
court hed B Terry judifies anon-consensud search of acdosad hand absent a concern for police officer
safety. We bdieveB asthe government effectively concedes by dedining to defend on Terry groundsB
thet the ansiver must be no, given our contralling andysisin Upshur v. United Sates, 716 A.2d 981

(D.C. 1998) (decided after thetrid court ruled in this case).

In Upshur, this court reversed a conviction for possesson of cocaine Two officers patralling in
ahigh drug trafficking neighborhood, had observed Upshur leening into acar and recaiving an unknown
object in exchange for money. Upshur, 716 A.2d a 982. When Upshur saw the police cruiser, he waked
away Awith hisfig bdled asif hewashdding something.0 1d. Based on the officers experience thet led
them to bdieve anillegd drug transaction hed taken place, they grabbed Upshur and Atold him to open his
hend( Id. While one dfficer was atempting to place Upshur=s hands on the cruiser, the driver of the other
car began to speed off. 1d. After the ather officer tried unsuccessfully to stop the driver, thet officer looked
back and noticed Aohjectsfalingd from Upshur=shand. 1d. These objects|ater tested positive for crack

cocane. ld.

% Absent an issue of officer safety, we need not address the question whether a sefety concen
judifying aTerry frisk may be evauated 0ldy with reference to objective criteria, without regard to the
officars subjective Sate of mind.



In moving to suppress admission of the cocaine in evidence, Upshur argued thét the police hed
lacked probable cause the government  replied that the police had been judtified in conducting an
investigatory sop and related protective search. Based on the two-way exchange, the trid judge found
Areasoneble, articulable suspicion for a Terry stop,@ then Aprobable cause to arresti Upshur Adfter he
dropped the drugs@ Upshur, 716 A.2d & 982-983. The judge accordingly denied the motion to
Uppress.

On gpped, however, this court B assuming without dediding the vdidity of the investigatory sop
-- recognized thet the Asdlejudtification of the[ Terry] search. . . isthe protection of the police officer and
others nearby, 4 716 A.2d a 983 (quating Terry, 392 U.S. a 29); A[t]he saIf-protective search authorized
under Terry does not permit a generdized search for contraband.( 1d. at 984. Quoting Sbron v. New
York, 392 U.S. 40, 64 (1967) -- permitting a Asdf-protective search for wegponsi only when apalice
officer can Apaint to particular factsfrom which he[or she] reesonably infarred thet the individud was amed
and dangerousf) B we concluded  that the suppresson hearing tesimony Adid not reved such facts(
Upshur, 716 A.2d & 984. In words gpplicable to the facts here, we summearized:

The officer=s testimony mede it dear that he thought thet gppelant hed
drugsin hisfig when hegrabbed him. We cannat impute asafety concan
to the trained officer where he did nat indicate in any way tha he
goprehended danger and where the evidence does not otherwise support
such adam. Nor can this court impute a sefety concern from the mere
fact thet the officars bdieved gopdlant was buying drugs  Although we
have recognized thet Adrugs and wegpons go together,§ that connection

danding doneisinauffident to warrant a police officer=s reasonable belief
that asuspect isarmed and dangerous, and we have never so held.
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|d. (citation omitted). We added thet neither Cousart nor Peay v. United Sates, 597 A.2d 1318 (D.C.

1991) (en banc),” is gpplicable when the facts do not indicate concern for police sfety.

On thisrecord, thereis no daimed bedis for afinding that these officers B in asking gopdlant to

* In Cousart, this court conduded that safety concerns justified the officers Terry-based
command thet the sugpect raise and open hishands. Cousart, 618 A.2d at 99-100. After a Sx-block
chese that ended in ahigh drug areg, the officers ordered the occupants of avehide to keep ther hands up
where the officers could see them. Id. & 98. One occupant dropped his hands and one shoulder from view,
did something beow the dashboard, Aand came back up.f 1d. The officers then ordered the occupant out
of the car and found a pistal inches from where the occupant hed been gtting. Id.

> In Peay, this court ruled there was ressonable suspicion and thus ajustifisble Terry stop. Peay
hed watched three plain dothes palice officers goproaching his gpartment building, whereupon he Arather
hurriedly went indde. 597 A.2d a 1319. One officer saw him soon theresfter on the third floor of the
building dutching something in hisleft hand, which the officer bdieved A>could possbly have been awegpon,
agmd| knife, possibly agun.=( Id. When the officer identified himsdf and asked what Peay was halding,
Peay walked avay. When the officer then touched or grabbed his shoulder, Peay dropped thirteen smdl
begs of marijuana. 1d.
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open her right hand -- had been evidending concern for their own safety,® rather than merely looking for
evidence of an unlawful drug transaction.  Accordingly, the fruits of the impermissble search must be

Suppressed.

Reversed and remanded.

SCHWELB, Associate Judge, withwhom STEADMAN, Associate Judge, joins conaurring: In light
of this courtsdedsonin Upshur v. United States, 716 A.2d 981 (D.C. 1998), | join the judgment and
opinion of the court. | am congrained to add, however, that | find Judge Farrdl=s dissanting opinion in
Upshur extrendy persuasve. But for our duty to falow Upshur, | would hold that the officar=s direction
to Ms. Jackson to open her hand was not an unreasonable seerch. Accordingly, if | were freeto do o,

| would vote to affirm Ms. Jacksorys conviction.

® See supra note 3 and accompanying text.





