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Reip, Associate Judge: After a bench trial, Fransisco® Reyes-Contreras was
convicted of sinple assault, in violation of D.C. Code § 22-504 (1996). He filed
a timely appeal contending that the trial court erred by pernmtting the admi ssion
of certain statenments by the conplainant under the spontaneous utterance
exception to the hearsay rule; and by denying him the opportunity to nmake a
m ssing witness argunment during his closing statement. W affirm W recognize
as binding on us the holding of the United States Suprene Court in Wiite v.
Illinois, 502 U S 346 (1992) that no showi ng of a declarant's unavailability for
trial is required under the Confrontation C ause of the Sixth Anmendnent to the
Constitution of the United States before a declarant's spontaneous utterance nay

be admitted into evidence as an exception to the hearsay rule. [In addition, we

hol d that under traditional rules of hearsay evidence, there is no unavailability

! The nanme "Fransisco" al so appears in the record as "Francisco."
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requi renent for the admi ssion of a spontaneous utterance. Finally, we conclude
that the trial court did not err in adnmitting the conplainant's declarations as
spont aneous utterances; and did not abuse its discretion by prohibiting defense

counsel from nmeking a missing wtness argunent during closing statenent.

FACTUAL SUMVARY

Through its sole witness at trial, the government showed that on the
afternoon of October 26, 1996, District of Colunbia Metropolitan Police Oficer
Brett Parson was on routine patrol in the 1000 block of Irving Street, in the
Nort hwest quadrant of the District of Colunbia. At approximtely 3:20 p.m,
O ficer Parson was flagged down by a crying, yelling, and visibly upset wonman,
later identified as Angelica Gonmez. Wen asked what the woman | ooked |i ke when
he first saw her, Oficer Gonez stated: "She was wa[]ving her arns. She was
crying. [S]he had a bruise on her face. [S]he was also bleeding from| believe
it was her chin area or just by her ear." Oficer Parson described Polaroid
pi ctures he had taken of Ms. Gonez just after he arrested M. Reyes-Contreras.
The pictures reveal ed a bl oody mark just below Ms. Gonez's left ear, a bruise and
some swelling on the left side of her chin below her lip, and red nmarks on the

| eft side of her neck.

As she flagged down O ficer Parson, Ms. Gonez spoke primarily in Spanish,
but uttered some words in English. O ficer Parson, who understood and spoke
Spani sh, testified that Ms. Gomez was waving her hands, and pointing to her
husband, M. Reyes-Contreras. \When the prosecutor asked O ficer Parson what M.

Conez was sayi ng, defense counsel objected on the grounds that: "[I]t's hearsay,
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and it's a violation of M. Reyes[-]Contreras['s] right under the confrontation
clause for this testinobny to be admitted." The trial judge overruled the

obj ection under the excited [or spontaneous] utterance exception to the hearsay

rul e. Def ense counsel asserted: "[ T] he prosecution hasn't denobnstrated the
unavail ability of the declarant." The trial judge responded: "That's not a
requirenent." Oficer Gonmez then testified: "As | was getting out of the scout
car, she yelled to ne, 'He hit ne. He hit nme.'" M. Conez explained to the

officer that M. Reyes-Contreras was her husband, and he had punched her
repeatedly thirty mnutes earlier. She stated that after her husband hit her,
he wal ked away, and she followed to look for a police officer while she kept her

husband i n sight.

The defense called no w tnesses, and presented no evidence. After closing

argunents, the trial court found M. Reyes-Contreras guilty of sinple assault.

ANALYSI S

M. Reyes-Contreras contends that the trial court should not have pernitted
Officer Parson to testify about Ms. Gonez's hearsay statenents which indicated
that he hit her. He argues that his Sixth Anendnment constitutional right to
confrontation was viol ated because Ms. Gonez's statenents do not fall under the
excited or spontaneous utterance exception to the hearsay rule, and because the
governnent failed to show Ms. Gonez was unavailable for testinmony at trial. He
al so chal l enges his conviction on the ground that the court should have pernmitted

him to present a nissing witness argunment during his closing statenent. The
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governnent contends that Ms. Gonez's statements were properly adm tted under the
spont aneous utterance exception to the hearsay rule; there is no unavailability
requi renent under the Confrontation C ause for the admi ssion of a spontaneous
utterance; and the trial court did not abuse its discretion by prohibiting
defense counsel from nmaking a missing witness argument during her closing

st at enent .

The Spontaneous Utterance |ssue

"The admissibility of a spontaneous utterance 'is conmitted to the sound
di scretion of the trial court. W wll reverse on appeal only if a ruling is
clearly erroneous.'" Lyons v. United States, 683 A 2d 1080, 1083 (D.C. 1996)
(quoting Alston v. United States, 462 A 2d 1122, 1128 (D.C. 1983) (citations
omtted)). In order to adnmit a statement under this exception to the hearsay

rule, three factors nust be net:

(1) the presence of a serious occurrence which causes a
state of nervous excitenment or physical shock in the
declarant, (2) a declaration nade within a reasonably
short period of tine after the occurrence so as to
assure that the declarant has not reflected upon his
statenent or preneditated or constructed it, and (3) the
presence of circumstances, which in their totality
suggest spontaneity and sincerity of the remark.

Id. (quoting Nicholson v. United States, 368 A 2d 561, 564 (D.C. 1977)).

M. Reyes-Contreras contends that the governnment has not net the second

factor. He argues that Ms. CGonez had tinme to reflect on her statenent in the
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thirty mnutes that she was |ooking around for the police. However, we have
uphel d the adni ssion of excited utterances where the period of tine between the
startling event and the declaration exceeded the thirty mnutes in this case.
See Price v. United States, 545 A 2d 1219, 1226 (D.C. 1988) (wi tness statenent
made three hours after shooting admitted where shock and spontaneity conti nued);
and Harris v. United States, 373 A .2d 590, 593 (D.C. 1977) (statement adnmitted

two hours after declarant was shot).

O ficer Parson described Ms. CGonmez as crying, yelling, very upset, and
wavi ng her hands in the air as she nmade the declarations to him Cearly, she
had been through a "startling event which cause[d] a state of nervous excitenent
or physical shock" in her; and the circunstances of the assault and her search
for police directly after the assault suggested "spontaneity and sincerity of
[Ms. Gomez's] remark[s]." Welch v. United States, 689 A 2d 1, 4 (D.C. 1996)
(citations onitted); Lyons, supra, 683 A 2d at 1083 (citations omitted). Under
the circunstances presented here, we cannot say that the trial court's decision

to admt Ms. Gonez's statenments as spontaneous utterances was clearly erroneous.

M. Reyes-Contreras also argues that Ms. Gonez's statenents should not have
been admtted into evidence through O ficer Parson because the governnent failed
to show that Ms. Gonmez was unavail able for testinmony. He relies on the Suprene
Court decision in Chio v. Roberts, 448 U S. 56 (1980), and our decision in
Harrison v. United States, 435 A 2d 734 (D.C. 1981) (en banc) which applied
Roberts. In Roberts, supra, the Suprene Court suggested that the Confrontation

G ause of the Sixth Anendnent to the Constitution normally requires a show ng of



unavai lability. The Harrison court read Roberts as requiring the prosecution to
show that the declarant of the spontaneous utterance was unavailable for trial.

Harrison, supra, 435 A 2d at 736.

In White v. Illinois, supra, the Suprene Court discussed Roberts, and
explicitly stated that no showing of wunavailability is required under the
Confrontation Clause of the Sixth Anmendnent before a spontaneous utterance nay

be admtted into evidence:

In the course of rejecting the Confrontation C ause
claim in [the Roberts'] case, we used |anguage that
nm ght suggest that the Confrontation C ause generally
requi res that a declarant either be produced at trial or
be found unavail abl e before his out-of-court statenent
may be admitted into evidence. However, we think such
an expansive reading of the Cause is negated by our
subsequent decision in [United States v.] Inadi, [475
U S. 387 (1986)].?

502 U.S. at 353. A footnote to our opinion in United States v. Wodfol k, 656
A .2d 1145 (D.C. 1995), recognized the Wite holding as binding on us. In
affirmng the decision of the trial court adnmitting a 911 tape under the
spont aneous utterance exception to the hearsay rule, we said in part:

"[Alppellant's argunent that his rights under the Confrontation C ause were

violated, since he had no opportunity to cross-examine [the declarant], is

nmeritless. See Wiite v. Illinois, 502 U S 346 (1992)." Wodfolk, supra, 656
2

The Suprenme Court stated in Inadi, supra, that: "Roberts cannot fairly be read

to stand for the radical proposition that no out-of-court statement can be
introduced by the government without a showing that the declarant is
unavail able." 475 U. S. at 394.



7
A . 2d at 1151 n.17. However, we did not expressly indicate that our opinion in
Harrison, supra, had been superseded by the Supreme Court decision in Wite. W
now make explicit the application of that higher authority, establishing that no
showing of a declarant's wunavailability for trial 1is required under the
Confrontation Clause of the Sixth Anendnent to the Constitution of the United
States before a spontaneous utterance may be adnmtted into evidence as an

exception to the hearsay rule. Wite, supra, 502 U S at 353

Furthernore, we have not previously deterni ned whether, as an evidentiary
matter, a showing of a declarant's unavailability for trial is required before
a spontaneous utterance nmay be admitted into evidence. One of the concurring
opinions in Harrison, supra, broached this issue. Judge Ferren, joined by Judge
Newman, pointed out in his concurring opinion in Harrison, supra: "[U nder the
rul es of evidence, admissibility of a spontaneous utterance . . . is not prem sed
on the [declarant's] unavailability. Authorities have |ong recognized that the
report of a spontaneous utterance is typically nore reliable than the nmenory of
the witness who takes the stand and is subject to cross-exam nation.” 1d. at 738
(citations omtted). The Suprenme Judicial Court of Mssachusetts recently
reached a simlar conclusion in determ ning whether art. 12 of the Declaration
of Rights of the Massachusetts Constitution® required a showi ng of unavailability

bef ore a spontaneous utterance could be admtted:

W see no reason to inmpose an unavail ability requirenent

3

Art. 12 of the Declaration of Rights of the Massachusetts Constitution provides
in pertinent part: "And every subject shall have a right . . . to neet the
W t nesses against himface to face." Mass. Const. Ann. Pt. 1, Art. 12 (1998).



on reliable evidence. . . . W conclude that art. 12

like the Sixth Amendnent to the United States
Constitution, does not require a showing that the
declarant is unavailable to testify at trial before a
statement is adnitted under the spontaneous utterance
exception to the rul e agai nst hearsay.

Commonweal th v. Whelton, 696 N.E. 2d 540, 545 (Mass. 1998). See al so People v.
Dennis, 950 P.2d 1035, 1070-71 (Cal. 1998) (court "reject[ed] defendant's
contention that a statement admissible under Evidence Code section 1240
neverthel ess viol ates Sixth Arendnent confrontation rights unless the prosecution
shows both declarant unavailability and adequate indicia of reliability"). W
now hold that under the traditional rules of hearsay evidence, there is no
unavailability requirement for the adnmission of a spontaneous utterance
exception. Nor is unavailability required under the Federal Rules of Evidence

See Fed. R Evid. 803(2).

In sunmmary, we are bound by the holding in Wiite, supra, that no show ng
of a declarant's unavailability for trial is required under the Confrontation
Cl ause before a declarant's spontaneous utterance may be admitted into evidence,
and simlarly, we hold that traditional rules of hearsay evidence do not require
a showing of a declarant's unavailability for the adnission of a spontaneous
utterance. In addition, we conclude that Ms. CGonez's statements properly fit
within the firmy rooted spontaneous exception to the hearsay rule, and were nade
within a reasonably short period of tinme after her husband assaulted her. Thus,
there is no Confrontation Cl ause violation, and no violation of the traditiona

rul es of hearsay evidence.

The M ssing Wtness |ssue
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M. Reyes-Contreras also conplains that the trial court erred by preventing

hi s counsel from maeki ng a m ssing witness argunment during her closing statenent.

In closing, defense counsel stated in part: "I know that | cannot denobnstrate
for purposes of a missing witness instruction, . . . why the people are not
her e. I cannot -- but | think the Court can fairly infer fromthe --." The

government interrupted defense counsel to nake an objection which the court

sustai ned. Defense counsel continued to argue, and was instructed by the trial

court not to make a mnissing wtness argunent. However, defense counsel
continued, saying in part: "I think it's fair to inply fromthe absence of them
that they have -- they feel sone guilt or responsibility for the incident at --

at best, or that it's not an incident that was of sufficient inportance [for]
themto come in here to the Court to testify."

M. Reyes-Contreras contends that Ms. Gonmez was "particularly avail able"
to the governnent, and that the government had the ability to locate her and
i ssue a subpoena commandi ng her appearance for his trial. He insists that the
prohibition on his mssing witness closing argunent deprived him of his Sixth
Amendnent right to cross-examne a witness and to present evidence central to his
defense. The governnent nmaintains that M. Reyes-Contreras waived any m ssing
witness argunent by conceding that he could not satisfy the "peculiarly
avail abl e" factor. Furthernore, the government argues, even assum ng M. Reyes-
Contreras did not waive his mssing witness argunment, since Ms. Gonmez's identity

clearly was known to him he could have subpoenaed her to appear in court.

Qur case law is specific regarding the requirenments for a mssing wtness
argunment. The party proposi ng such an argunment nust denonstrate that the mi ssing

witness (a) is "able to 'elucidate the transaction' such that he night be
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expected to be called" as a witness; and (b) is "'peculiarly available' to the
party agai nst whomthe inference [of unfavorable testinony] is nade.” Arnold v.
United States, 511 A 2d 399, 415 (D.C. 1986). Moreover, "in the District of
Col unmbia, an attorney nust seek pernission to nmake a m ssing w tness argunent
before naking it, so that the court may deternm ne whether the two conditions are
met." 1d. (citations omtted). We review a trial court's refusal to allow a
m ssing wtness argunent for an abuse of discretion. See Thonmas v. United
States, 447 A 2d 52, 58 (D.C. 1982) ("the [trial] court has discretion to refuse
the [m ssing witness] instruction and argunent even when the prerequisites of

el ucidation and peculiar availability are satisfied.").

Def ense counsel did not seek the required perm ssion of the court to nake
a mssing witness argunent. See Harris v. United States, 602 A 2d 154, 161 (D.C.
1992) (en banc). M. Gonmez was not peculiarly available to the governnent. See
Mles v. United States, 483 A 2d 649, 658 (D.C. 1984); see also Strong v. United
States, 665 A 2d 194, 197 (D.C 1995). As his wife, Ms. Gonez was readily
available to M. Reyes-Contreras. Even if Ms. Gonez had been presented as a
wi t ness, however, she could have invoked the nmarital privilege and refused to
testify against her husband. See Hamill v. United States, 498 A 2d 551, 556
(D.C. 1985); Kleinbart v. United States, 426 A 2d 343, 351 (D.C. 1981). Based
upon these factors and the record before us, we cannot say that the trial court
abused its discretion by prohibiting defense counsel fromarticulating a m ssing

Wi t ness argument during her closing statenent. Thonas, supra, 447 A 2d at 58.

Accordingly, for the foregoing reasons, we affirmthe judgnent of the trial



11

court.

So ordered.





