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ReD, Associate Judge: Aftera1997 jury trid, appdlant Gilbert Doret, dso known as Anthony
Wayne Grant, was convicted of congpiracy to digtribute cocaine between July 1, 1990 and July 13, 1990,
inviolation of D.C. Code 88 22-105 (a) (1996), and 33-541 (a)(1) (1998); first-degree murder
(premeditated) whilearmed of MarcusLeg, in violation of 88 22-2401, -3202; possesson of afirearm
duringthecommission of acrimeof violence ("PFCV") (themurder of Leg), inviolation of §22-3204 (b);
possessionwith intent to ditribute cocaine ("PWID"), on duly 13, 1990, inviolation of 8§ 33-541 (a)();

and unlawful possession of ammunition, inviolaion of D.C. Code § 6-2361 (3) (1995).! Hechalenges

! Doret was sentenced to consecutive terms (except for the ammunition sentence which wasto be
served concurrently): (1) twenty monthsto Sixty monthsfor conspiracy; (2) twenty yearsto lifeon the
murder charge; (3) fiveto fifteen yearsfor PFCV; (4) eight to twenty-four yearsfor PWID; and (5) one
year for possession of ammunition.
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hisconvictionsmainly onthegroundsthet thetrid judge: (1) "improperly impaired [hig right to exercise
peremptory chalengeswhen he preduded any follow-up questioning of jurorswho indicated thet they, their
family, or dosefriendshadtiesto law enforcement”; and (2) committed reversble error in admitting into
evidence Satements, through the testimony of a police sergeant, as dedarations againg the pend interest
of adeceased associate, Derrick Feaster, which provided amotive for themurder of Lee. First, we
condudethat thetrid judge erred by preduding defense counsd from directing follow-up law enforcement
guestionsto sevenjurors, Sncethetestimony of police officersand government experts played asubdantid
roleinthecaseagaing Doret; but that theerror washarmless. |naddition, we hold that where potentia
jurorsreman slent during thevoir direexamination, inregponseto agenerd question regarding their ability
tobefar and impartid jurors despite their family or doserdaionghipswith personsin thelaw enforcement
fied, thetrid court hasan obligation to probefurther, and to dicit morethan anod of thehead or asmple
"yes' or "'no’ reponse, to ensurethar impartidity and fairnessasjurors. Second, we condudethet thetrid
court erred in admitting Statements attributed to Feadter asdeclarations againg his pend interest; and that
theerror wasnot harmless. Therefore, we reversethe convictionsof Doret for first-degree murder
(premeditated) whilearmed and PFCV, and order anew trid on those charges. However, wesustain
Doret'sconvictionsfor conspiracy todistribute cocaine; possessonwithintent to distribute cocaine; and

unlawful possession of ammunition.

FACTUAL SUMMARY

Thegovernment'sevidence presanted & trid showed that Marcus Leewaskilled on July 11, 1990,

around 3:00 am. while hewas spesking with hismother, wholived in Cdlifornia, from apay teephoneat
Brown and Newton Streets, N.W. in the Digtrict of Columbia. As he talked with his mother, Lee
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described an gpproaching black renta car and, in afrightened voice, said: "[1]t'sGil [] Ma, it'sGil, Ma."
Thesewordswerefollowed by a"loud penetrating noise," and then the " clok, clok, clok of thephone
beating back andforth.” On craoss-examination Legsmother wias asked about two prior Satementsduring
which she said she was not certain she heard agunshot. In addition to Leeg's mother, two personswho
livedin the Browrn/Newton Street areatedtified. One had walked near the pay phonearound 2:30 or 3:00
am. on July 11, 1990, and saw aman walking toward the pay td ephones, aswell asacar dowly moving
down Newton Street asone of the passengers|ooked toward the person gpproaching the pay phones.
Another neighbor heard a noise that resembled gunfire around 3:00 am. the same morning, ran to the
window, and saw adark sedan"zooming up Brown Street," and abody near the pay phones. Hecalled
911.

Asamotivefor Doret'salleged shooting of Lee, the government presented testimony at trid,
primarily fromoneMetropolitan Police Department ("MPD") policeofficer, Sergeant (" Sgt.") Daniel
Wagner, who had questioned Feaster,® another member of the drug operation.* Feaster had recounted
an argument between Leeand Doret in which Lee maintained that Doret owed him money. Aspayment
to himsdlf, Lee retained gpproximatdy fourteen hundred dollarsfrom drug sdesthat would have goneto
Doret. When police officerswent to the gpartment thet served asthe dleged crack or sash housefor the
drug operation, they found latent fingerprints, one of which matched those of Doret. 1n addition, they
discovered ammunition, ziplock bagscontaining traces of asubstancethat tested positivefor cocaine, a

triple beam scale, and asafe containing four brown envelopes. Thejury heard testimony from other

2 Throughout the trial transcript, "Gil" is also spelled as"Gill."

® Feaster waskilled prior to Doret'stria. Nothing in the record before usindicates aconnection
between Doret'strial and Feaster's death.

* Sgt. Roger Hearron gavetestimony at apre-trial hearing concerning Doret's motion to exclude
testimony regarding Feaster's declarations. However, he did not present testimony at trial on thisissue
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members of the drug operation, specificaly Eugene Frazier and Darren Hargrove, who described its
dructureand activities, including theuse of the crack house, and from three fema ewitnesseswhowere
friendsof Lee, one of whom had visted the crack housewith Lee. Frazier and Hargrove dated thet they
routingly "'sold drugstogether” with Doret, and that hewasthe"leader of the group. Moreover, thecrack
house gpartment hed been rented in 1990 by Doret's girlfriend, AnitaFortune, who later becamehiswife.

ANALYSIS

The Voir Direlssue

Webeginwiththefactud background for Doret'sargument regarding theimpairment of hisright
to exerdse peremptory chdlenges. Approximately fivemonthsprior totrid, counsd for Doret submitted
"requested vair direquestionsand procedures' and amemorandum of pointsand authoritiesin support of
hisrequest. Heasked for an opportunity to posefollow-up questionsto potentid jurors”[ijn order tomore
accurately detect biasand to alow counsd to meaningfully exercsehisperemptory chalenges™ Among
thefallow-up questionscounsd induded in hisrequest werethosedesigned for jurors, thar family members
or closefriends, having "aconnection to law enforcement or thecrimind justice system.” Specificdly,

counsel proposed to ask:

(& If theindividud isacdosefriend, how long the juror has known the
individual and what is the nature of the relationship?

(b) What rdevant organizationstheindividua works or hasworked for?

(c) How many years has or did the individual spend with each
organization?
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(d) What wastheindividua'sjob with each organization and whether
those duties directly involved the apprehension of criminals?

(e) Towhat extent did or doestheindividud discuss hiswork with the
juror?

(f) Whether thejuror hasaparticular concern for theindividua which
could be affected by a decision to convict or acquit the defendant?

(9) Whether thefact of theindividud's employment would cause thejuror
to be swayed for or against either side?

I nstead of the gpecific questionsrequested by Doret, thetrid judge posed thefollowing question
to the jury panel:

Ladiesand gentlemen, let meask whether or not any of you, any
members of your immediate family, or very close persond friends, are
employed by law enforcement agenciesor by any defense dtorneysor as
defenseinvedigators. Any of you or membersof your family employed
by law enforcement agencies, by any defense attorneys or defense
investigators. 1 would incdlude within the ambit of law enforcement even
security guards. Anyonewho would have arrest powers; and | would
include also prosecutor officers of any sort.

Seventeen potentid jurorsrepondedto theinquiry, five of whom were excluded for cause; an additiond
four were not reached during the sdlection process, and the government used one of itsperemptory drikes

against yet another. Doret focuses on the remaining seven jurorsin crafting his argument.

The seven remaining jurorswere numbers 876, a Drug Enforcement Agency employes; 920, a
Didrict paliceofficer whose hushand and brother dso were palice officers, 076, whose dosest friend and
bus nesspartner wasaformer Didtrict policeofficer; 121, whosebus nesspartnersweredefense dtorneys,
772, aSecret Sarviceemployeewith severd federd agentsasclosefriends, 817, who worked with Secret

Service agents and whose cousin was an FBI agent; and 824, aresearch manager for ahedth care
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organizationwho stated: "'l havetwo dosefriendsof minethat work for the Department of Justiceand the

Parole Commission."

After the seventeen parsonsresponded affirmatively to the generd law enforcement question, the
trial court asked:

Ladiesand gentlemen, just because of the occupation of those
individuds, do you think that would have any impact upon your ability to
ligentotheevidenceinthiscaseand befar to both Sdesjust becauseyou
know someone who may have some law enforcement background?

When noneof the potentid jurorsreplied, thetrid judgesad: "I takeit from your dlence that the ansver
isno." Therecord reflectsno audible responsefromthejurors. Asafallow-up” or "precursor” question
to the entirejury pand, thejudge inquired, in part, "whether or not becauise of any publicity, general
publicity about Washington, D.C. or genera publicity about thecrime problemin Washington, D.C... ..
any of you fed you could not listen to the evidence in this case and judge the guilt or innocence of the
defendant based upon theevidence™ Noneof thejurorsanswered affirmatively. Thetrid judgerassda
few additional questions, including potentia jurors personal fedlings about firearms, firearm-related
offenses, and drug crimes; and whether the potentia jurorsor family membersor their close persond

friends had been avictim of or witness to a homicide, weapons, or assaultive offense.

When thetria court had concluded most of its questionsto the jury panel, defense counsdl
reminded the court that he had submitted requested voir dire questions and asked for the opportunity to
posefollow-up questionsto jurorswho had d osefriends or family membersinthelaw enforcement fied,
sotha he"might intdligently exerase [hig] peremptory chdlenges™ Thetrid judgereplied: "I think | have
adequatdly covered theareaand | think | will not dlow any other followup [except in two other aress, the
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occupation of each juror; and in the event ajuror knew another juror, the nature of the relationship]."
Therefore, counsdl for Doret was not permitted to make further inquiry of the seventeen jurorswho

responded affirmatively to the law enforcement inquiry.

Whenit cametimeto exerdise peremptory chalenges, counsd for Doret used histen asfollows:
one (hissecond) on ajuror (number 112) who gpparently manifested "non-verbd clues’ of bias, sx to
drikesix of saventeen jurorswho responded &firmatively to thelaw enforcement question; twoto diminate
two atorneyswho assarted that they woul d experience hardship if sdected for srvice, and oneonajuror
whose brother waskilled in the same year asthe decedent in Doret'scase. Juror No. 824, one of the

seventeen who replied affirmatively to the law enforcement question, was not struck.

Doret contendsthat thetria judge"improperly impaired [hig] right to exercise peremptory
chdlengeswhen he pred uded any foll ow-up questioning of jurorswho indicated thet they, their family, or
closefriendshad tiestolaw enforcement.”  The government arguesthat thetriad court did not abuseits
discretion by dedlining to ask fallow-up questionsregarding thelaw enforcement inquiry, and maintainsthat
therewas no subgtantid prgudiceto Doret becausethe court posad other questions designed to weed out
bias. Inaddition, the government contendsthat Doret could have used aperemptory chalengeto strike

Juror No. 824 instead of the juror who was struck on the ground of "non-verbal clues' of bias.

The Sixth Amendment to the Condtitution of the United States specifiesthat: “Indl criminal
prosecutions, theaccused shdl enjoy therighttoa. . . publictrid, by animpartid jury...." Theprocess
of obtaining an impartid jury, in part by disqudifying biased jurors, unfolds during the fundamentaly
important voir direexamination of potentia jurors, conducted by thetrid judge. Thus, "theimpanding of
afair andimpartia jury is'thetask of thetrial judge.” Dinglev. Sate, No. 87 (Md. September 15,
2000), 2000 Md. LEX1S599 at 19 (quoting Boyd v. Sate, 671 A.2d 33, 35 (Md. 1996)). In that
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regard, "'thetria court [has] broad discretion in conducting voir dire examination; absent an abuse of
discretion and substantia preudiceto the accused, thetria court will beuphdd.” Murray v. United
Sates, 532 A.2d 120, 122 (D.C. 1987) (citations omitted).

The empaneling of afair and impartial jury dependsin large measure on how thevoir dire
examinaionisconducted. A potentid juror'sbiasmay beobviouswhen heor sheadmitsactud bias; or
implied or presumed asamétter of law, asin the case of apotentid juror whoisrdaedto aparty inthe
case or inferred "whenajuror disclosesafact that bespeaksarisk of partidity sufficiently sgnificant[such
asardationship with aprosecutor] to warrant granting the trial judge discretion to excuse thejuror for
cause, but not so great asto makemandatory apresumption of bias" United Satesv. Torres, 128 F.3d
38,47 (2d Cir. 1997). "[T]hecourt isdlowed to dismissajuror on the ground of inferablebiasonly after
having received responsesfrom thejuror that permit aninferencethat thejuror in question would not be
ableto decidethe matter objectively. Inother words, thejudge's determination must be grounded in facts
developed atvoir dire” 1d. a 47. If, after proper questioning of apotentid juror for bias, thetrid judge,
in hisor her discretion, decidesthat thereisan insufficient basisto disqudify thet juror for cause, counsd

for one of the parties still has an opportunity to strike that juror by using a peremptory challenge.

Wereterated the sgnificance of peremptory chalengesin Lyonsv. United Sates, 633 A.2d 1066
(1996) (en banc):

Morethan acentury ago, the Supreme Court said thet theright to
grike jurors without causeis"one of the most important of the rights
securedtotheaccusad. . . . Any sysemfor theempandlling of ajury that
preventsor embarrassesthefull, unresiricted exercise by the accused of
that right, must be condemned.”
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Id. a 1070 (quoting Pointer v. United Sates, 151 U.S. 396, 408 (1894)). Nonetheless, therelationship
between the exercise of peremptory chalengesand afair and impartid trid isnot adirect one. Asthe
Supreme Court of the United States declared in United Satesv. Martinez-Salazar, 528 U.S. 304, 120
S. Ct. 774 (2000):

The peremptory chdlengeispart of our common-law heritage.
Itsuseinfdony tridswasaready venerablein Blackstone'stime. Seed
W. BLACKSTONE, COMMENTARIES 346-348 (1769). We havelong
recognized the role of the peremptory challengein reinforcing a
defendant'sright to tria by animpartial jury. . .. But we havelong
recognized, aswdll, that such chdlengesareauxiliary; unliketheright to
animpartial jury guaranteed by the Sixth Amendment, peremptory
chalengesarenat of federd conditutiond dimenson. Rossv. Oklahome,
487 U.S. 81, 88 (1988); see Silson v. United States, 250 U.S. 583,
586 (1919) ("Thereisnothing inthe Congtitution of the United States
which requires the Congress to grant peremptory challenges.”)

Id. at 779. Earlier, in Rosales-Lopez v. United States, 451 U.S. 182 (1981), the Supreme Court

described the link between the voir dire and peremptory challenges:

Voir direplaysaaritica functioninassuring thecriminal defendant
that his Sixth Amendment right to animpartial jury will be honored.
Without an adequate voir direthetria judge's responghbility to remove
prospective jurorswhowill not be ableimpartidly to follow the court's
ingtructionsand eva uate the evidence cannot befulfilled. See Connors
v. United Sates, 158 U.S. 408, 413 (1895). Smilarly, lack of adequeate
voir direimparsthe defendant'sright to exercise peremptory chalenges
where provided by statute or rule, asit isin the federal courts.

Id. at 188 (footnote omitted); see also Jenkinsv. United Sates, 541 A.2d 1269, 1272 (D.C. 1988);
Cordero v. United States, 456 A.2d 837, 841 (D.C. 1983).
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InDoret'scase, twoinquiriesare essentia with repect to potentid juror biasand the exercise of
peremptory chalenges. Firg, didthetrid court ask, or permit the partiesto pose, sufficient questionsto
determinewhether saven jurors should have been struck for cause because biaswasinferable dueto thelr
employmentinthelaw enforcement fidd, or suchwork by rlativesor dosefriends? Second, wasDoret's
right to exercise peremptory challenges prejudiced by thetria judge'sfailure to permit follow-up
questioning of thesaven jurors? In searching for ansersto thesetwo inquiries, werecognizethat Doret's
voir dire experience bears some resemblance to two of our past cases, Murray, supra, and Gibson v.

United States, 700 A.2d 776, 777 (D.C. 1997).

InMurray, supra, we conddered "whether thedefendant had enough information to meke effective
useof her peremptory chdlengesor, insead, her ability to do so wasimpaired by the court'sdenid of her
request to ask follow-up questions of additionad membersof thejury venire” 1d. & 123. Werecognized
there"that defendantsmust . . . 'be permitted sufficient inquiry into the background and attitudes of the
jurorsto enable them to exerciseintdligently ther peremptory chdlenges™ 1d. (quoting United Satesv.
Ddlinger, 472 F.2d 340, 368 (7th Cir. 1972), cert. denied, 410 U.S. 970 (1973)). Weaffirmed the
convictioninMurray, supra, inpart, becausewe conduded that "thevoir direcof thetwojurorsinquestion
...wasat leeg minimaly suffident and withintherange of thetrid court'sdiscretion” eventhough it would
have been the better practicefor thecourt . . . to delve further into the juror'srelationship with [a
prosecutor] . . . and any effectithadonhim...." Id. a 123-24. Notably, thetria court'sfollow-up
questioning of thetwo jurorsin Murray, supra, wastailored to their responsesto the law enforcement

guestion. For example, ajuror whose sister was a District police officer was asked:

Isthere anything about her work, maybe some sory that shehastold you
of oneof her experiences? Maybe she'sbeen injured or maybe she has
shared aview with you that has made a strong impresson upon you that
causesyou to believethat you might be biased or prejudice[d] againgt
either side in this case?
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Id. & 121. Whilethetrid court did not permit counsd for the defendant to ask additiond questionsof four

other jurors, it informed counsel that he could pick two of the four for further questioning.

Gibson, supra, presented theissueasto "whether thetria court committed reversibleerror by
denying arequest during voir direfor follow-up questioning of progpectivejurors' when onejuror sated
thet his daughter wasemployed by the Metropalitan Police Department, and “the government announce ]
itsintent to rly dmogt exdusvely on police officer witnessesto attempt to proveitscase. . .." 1d. & 778.
Weassumed error but concluded, after our decisonin Lyons, supra, thet reversd of the conviction was
not required becausethe appellant suffered no prgjudice. Id. at 779.° Wesaid: "Thetrid court'srefusa
to dlow fallow-up questioning during vair dire did not harm gppellants because theruling did not affect the
compostion of thejury that convicted them." 1d. Unlike Doret's case, thejuror in question in Gibson,
supra, served only as an dternate and did not participate in jury deliberations. Consequently, we
conduded that thejuror's"superficd involvement in thetrid of appe lants soldy asan excused dternate

juror ensures that the trial court's erroneous voir dire ruling was harmless error and not prejudicial.” Ic

Inthiscase, thetrid court refused defense counsd's request to ask follow-up questions of jurors
who were or hed immediaiefamily members"or very dose persond friends' who were"employed by law
enforcement agendies, or by defenseatorneysor asdefenseinvestigators.” When saventeen prospective
jurorsresponded affirmatively tothe question, thetria court asked, smply, whether “the occupation of
thoseindividuds. . . would have any impact upon your ability tolisten to the evidenceinthis caseand be
fartobothgdes...." Therewasonly slencein responseto the court'sfollow-up question, and the court

*Prior to Lyons, supra, the pand mgority in Gibson had reversed the convictions of the gppellantson
the ground that denid of defense counsdl's request to ask follow-up questions of thejury pand frudtrated
the defendant'suse of his peremptory chalenges. Gibson & Sykesv. United Sates, 649 A.2d 593, 595
(D.C. 1994).
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assumed, without determining, that Slence meant anegative response. Furthermore, the court refused to
dlow follow-up questions, saying: "l think | haveadequatdly coveredthearea™ Thetrid court'sgpproach
invokesour prohibition on"asking asingle conclusory question regarding ajuror'sprgjudice.” Murray,

supra, 532 A.2d at 123 (referencing Dellinger, supra, 472 F.2d at 369).

Given theimportance of thevoir diretoimpartidity, Slenceof thejurors, or evenasmple'yes’
or"no" response, in theface of the court's question asto how the occupation of law enforcement family
or dosefriends might impact on their role asjurors, cannot be regarded asreassuring. Failure of thetrid
judgeto posethefollow-up inquiriesrequested by the defensel eft unanswered severd critical questions
with respect to Juror No. 824 and theathers: (a) how long they had known the personsidentified asinthe
law enforcement field; () how long the personshed been in law enforcement; (€) the neture of the persons
jobsinlaw enforcement; and (d) the extent to which the prospective juror hed discussed with the persons
hisor her law enforcement work. The government pointsto other questions posed by thetrid judgewhich
weredesgned toweed out bias. Noneof these questions, however, explored therd ationship betweenthe
identified law enforcement person and the prospectivejuror.® Although we require no particular script of

guestions, the follow-up inquiry must be adequate to devel op the nature and extent of the relationship.

® The questions singled out by the government include: (1) "Do any of you have such religious or
philosophica bdiefsyou could not St injudgment and beafectfinder inacase?" (2) "[D]oany of you have
such srong persond fedings about the use and passession of firearms, about the enforcement of our drug
laws or our firearm laws that you think you could not Sit here and judge the guilt or innocence of the
Oefendant basad only on theevidenceyou hear inthe courtroom[ 7" (3) "[Would] any of you automaticaly
believe or automatically reject or give greater or lesser credenceto the testimony of awitness merely
because that witness hgppened to beapalice officar[ 4" (4) "[H]ave any of you or any membersof your
immediatefamily or very dose persond friendswithinthelast tenyearsever beenavictim of, awitnessto
or charged with ahomidde offense or any other assaulitive offense that involves afirearm, awegpon of any
kind, or any drug-rdaed offensg 7" (5) "[B]ecauseof any publicity, generd publicity about Washington,
D.C. or generd publicity about the crimeproblem in Washington, D.C. [do] any of youfed you could not
listen to the evidencein this case and judge the guilt or innocence of the defendant based upon the
evidence[7]" (6) "Isthere any reason at al that you think you may not be fair in this case?’
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Wefully appreciatethefact that our trid judges often operate under enormous pressuresto cope
with very substantid casdloads, frequently finding themsdlves on "drcuit overload,”" and thus, pressad to
movetridsaong. Nonethdess, the guarantees of the Sixth Amendment require assurancesthat jurors
empanded, under thewatch of thetrid judge, arewithout biasesor prgudicesthat canfoil afar trid. On
therecord in thiscase, we conclude thet thetria court erred by precluding defense counsel from directing
follow-up law enforcement employment questionsto the seven jurors a issuein this case, sincethe
testimony of police officers and government expertswas scheduled to be presented againgt Doret. See
Dingle, aupra, a 22 ("[V]air dire, whether inacgpitd case or inthemore usud Stuaion, to be meaeningful,
must uncover more than ‘the jurors bottom line conclusions [to broad questions], which donot in
themsdvesreved automatically disqudifying biasesasto thar ability fairly and accuratdly to decidethe
case, and indeed, which do not ducidate the basesfor those condusions. . . ") (ating Bowiev. Sate, 595
A.2d 448, 459 (Md. 1991)). Consequently, wehold that where potentid jurorsremain silent during the
voir direexamination, in regponseto agenerd quedion regarding thar ability to befar and impartid jurors
despitether family or dose rdationshipswith personsin the law enforcement fidd, thetrid judgehasan
obligation to probefurther, and to eicit morethan anod of the head or asmple™yes' or "no" response,

to ensure their impartiality and fairness asjurors.

Weturn now to theissue of reversible error. After Lyons, supra, itisclear that we apply a
harmlesserror sandard to cases chdlenging thevoir diredueto therefusd of thetria court to permit
follow-up questionsdesigned to weed out juror bias. Aswesaid inSamsv. United Sates, 721 A.2d
945, 951 (D.C. 1998):

In the years since [Arizona v.] Fulminante], 499 U.S. 279
(1991)], the Supreme Court has not ruled on the standard of review
goplicableto an eror afecting theright of peremptory chdlengewhenthe
defendant preserved hisobjectioninthetria court. Werecognizethat
severd federd drcuitshave adhered to theview that theerroneous denia
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or impairment of theright of peremptory chalengeisreversbleper se
even after Fulminante. See United Satesv. Annigoni, 96 F.3d 1132
(9th Cir. 1996) (en banc) (holding that errors respecting peremptory
challengesare"structura" and thus not amenableto harmlesserror
review); Kirk v. Raymark Indugtries, Inc., 61 F.3d 147 (3d Cir. 1995)
(denid or impairment of astatutory right chalengeisper sereversible
error without ashowing of prgudice), cert. denied, 516 U.S. 1145(]
(1996); United States v. Broussard, 987 F.2d 215 (5th Cir. 1993)
(denid of theright of peremptory chdlengeisreversbleerror without a
showing of prejudice), superseded on other grounds by J.E.B. v.
Alabamaexrd. T.B., 511 U.S. 127 [] (1994). Nevertheless, weare
bound by, and adhereto our contrary holding inLyons. Conggently with
Lyons, wehold that becausethedenid or impairment of the peremptory
chdlengeright isa"trid eror" within themeaning of Fulminante, but not
a"dructurd error,” itissubject to harmlesserror review when it hasbeen
properly preserved.

|d. a 951 (footnotes omitted).” Furthermore, wesad: "'Lyonsmakesdear that even if thereisaviolation
of adefendant'sright of peremptory chalenge, reversd isnot required absent ashowing of actud juror
bias." 1d. at 952.

What isnot asclear from Lyons, supra, iswhether we gpply the condtitutional standard set forth
in Chapman v. California, 386 U.S. 18, 24 (1967), or the non-congtitutional standard in Kotteakosv.
United States, 328 U.S. 750, 764-65 (1946). See Gibson, supra, 700 A.2d at 779; Sams, 721 A.2d
at 952n.12. In Gibson, supra, we stated: "[W]eapply harmlesserror anaysisto thetria court's
erroneousvoair direruling and assesswhether it harmed appdllants” 1d. & 779. Inaddition, wesadina
footnotein Samsthat: "Under Gibson, thetest of harmlessness remainswhether ‘the error affected the
verdict -- not . . . whether it affected ‘the composgition of thejury.™ 721 A.2dat 952 n.12. Thistestis
difficulttomeet. Id. at 952. Of course, if the potentid juror in question isnot seeted asamember of the
jury, "itisplanthet. . . [the] gppdlant]] cannot have suffered any degree of prgudice. Gibson, supra, 700

"TheNinth Circuit also adheresto the principlethat: "The presence of abiased juror cannot be
harmless; theerror requiresanew trid without ashowing of prgudice™ Dyer v. Calderon, 151 F.3d 970,
973 n.2 (9th Cir. 1998).
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A.2da 779. Inthiscase, however, Juror No. 824 became amember of Doret'sjury, and deliberated as
to hisguilt or innocence. Therefore, wemust ask, assuming Juror No. 824'sbiasin favor of law
enforcement officers, whether the government has shown thet thislaw enforcement biasdid not affect the

jury deliberationsin light of the evidence presented.

When acase depends primarily on testimony from law enforcement officers, weexamine™'the
degree of impact which thetestimony in question would belikdly to have had onthejury and whet part such
testimony playedin the caseasawhole™ Jenkinsv. United Sates, 541 A.2d 1269, 1275 (D.C. 1988)
(quoting Brown v. United Sates, 119 U.S. App. D.C. 203, 205, 338 F.2d 543, 545 (D.C. 1964)). The
case against Doret depended heavily on thetestimony of civilian witnesses, rather than that of law
enforcement officers. With respect to the drug conspiracy, and drug possession with intent to distribute
charges,® thetestimony of others, in particular that of Eugene Frazier and Darren Hargrove, who
participated inthedrug operation with Doret and Lee, waspivotd. They stated that they routindy "sold
drugstogether” with Doret, and that hewasthe"leeder” of the group. They described the use of the crack
house on Center Street for the drug operation, and testified that Doret would place"the money or the
[drugg] kept e theend of theday . . . inthesafe" inthe crack house: Although Doret did not concedethet
hewasguilty of congpiracy, hestated inhismain brief that: "Thegovernment had agreat dedl of evidence
to support the conspiracy count.” Thus, Doret's caseis unlike that of Gibson, supra, wherethe
government'scaserested "dmost exclusively on policewitnesses. .. ." 1d. a 778. Insummary, onthe
record before us, we are satisfied that, even assuming Juror No. 824 was biased in favor of law
enforcement officers, that biaswould not have affected jury deliberationsand the verdict in light of the

nature of the evidence presented. See Gibson, Jenkins, supra.

8Given our disposition asto the ded aration againgt pend interest issue, we need not assessthe evidence
relating to the first-degree murder (premeditated) and the related PFCV and ammunition convictions.
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The Declaration Against Penal I nterest I ssue

We begin with the factua background for theissue concerning the admissioninto evidence, as
dedaationsagaing Feagter's pend interest, of cartain gatementsattributed to him. Theevidentiary issue
pertaining to the Satements sems primarily from thetestimony of Sgt. Wagner of the MPD, both at apre-
trid hearing on Doret'smotion to exdudesatementsmadeby Feedter, and at trid. Atthepre-tria hearing,
Sgt. Wagner tedtified thet, two daysafter themurder of Lee, hewent to the 1400 block of V Street, N.W.,
with two other detectives, in reponseto acal from someone, indicating that Sgt. Wagner "should come
[totheV Street address] and talk to [Feaster and Etho’] about what happened to Marcus[Leg]." Ina
halway a theV Street address, after Etho left, Sgt. Wagner asked Feadter, "What isthis dl about and
what hgppened?’ Feadter "began to rdateinformation to [Sgt. Wagner] rdativeto ahomicidethat had
happened acoupledayspreviousto that of afriend of his Marcus[Led]." Feaster mantained that: "He
wasoneof therunnerswho actudly did street sdesjustlike. . . what [Leg] was, and thet they got their
drugsfrom Gill and soldthemtoregular cusomers” Thedrug activity was conducted out of an gpartment
located in the 3300 block of Center Street, N.W. Thethree detectives"escorted” Feaster fromtheV

Street address to Center Street, where Feaster continued to recount events to the sergeant:

Hetold me someinformation about an argument that had occurred just
prior to the shooting, and that the person that he suspected of doing the
shooting, hisnamewasGill. He described Gill to me. He described the
argument. | described part of the argument where Gill hed retrieved agun
from asafe within astash house apartment up on Center Street and
showed meinto the gpartment],] mysdf and acouple of other detectivey ]
and he showed me where the safe was.™

*"Etho" or "1to" apparently is the nickname of Anthony Brown, one of the associatesin the drug
operation, who did not testify at Doret's trial.

1 Feaster's description of "Gill" matched that of Gilbert Doret.
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Sgt. Wagner indicated that Feaster hed entered the Center Street apartment with akey; thet the gpartment
was"very sparsdy furnished” and contained drug pargpherndia, asafe, and ammunition. Thegpartment
was used "to cut up and storethe drugs, and they would comeand go from the gpartment asthey would
run out of drugsand get some more and go back out on the Sreet withthem." Feester said, "Heand [Leg]
...actudly didthesdling [of drugs] onthe dreet totheusers™ In recounting what Feaster had told him
about the argument between Doret and L ee, during which Feaster Sded with Lee, Sgt. Wagner Sated:
Hetaked about the argument being over - - the decedent [Lee]
hed sold abunch of crack on the street, earned something around fifteen
hundred dollars and ingtead of turning that money over to hisboss which
was Gill, who was running the operation, he went and bought some
jewelry with it instead.
And he damed that the decedent was owed the money because
Gill had never paid himfor any of the drug dedling that he had done, and

hesad, "Wel, | amjus kegping it mysdf and doing withit what | want."
That caused the argument.

When asked on cross examination whether thejewe ry was mentioned during the argument, Sgt.

Wagner said he was not "sure" that it was, but he was certain that:

Gill didn't get his money and he wanted his money, and the bone of
contention washehad - - that Marcus|[Leg] had not been paid by Gill for
doing dl of thisdrug selling, and he deserved to keep the money. That
wasMarcus point and that was- - [ Feaster] subscribed to that view of
the argument, to Marcus view.

Thetrid judgeintervened during cross-examination in an attempt to determinewhich of the satements
atributed to Feadter could beadmitted into evidence. Heinquired asto whether Sgt. Wagner was"sure’
that Lee"thought he deserved to keep the money because hehad not been paid?' Sgt. Wagner replied,
"Yes." When asked about the specific wordsthat Feaster had uttered to Gill, Sgt. Weagner Sated: "Yes,
you havenot ever pad him, so hedon't oweyou anything." Onredirect examination, Sgt. Wagner was
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asked: "Doyou remember what Satementswereattributableto defendant Gill?" The sergeant answered:

"He wanted his money."

Sgt. Roger Hearron of the MPD dsotetified a the pre-trid hearing. Hetook agtatement from
Feagter on July 19, 1990, at the United States Attorney's office. Part of the Satement gave an account of
the dleged argument involving Lee, Doret and Feegter. According to Sgt. Hearron, Lee sated "that Gill
[Doret] owed himfifteen hundred dollars. Gill wasnot paying him themoney, so Marcus|Leg] took the
fifteen hundred that he had made and went out and purchased achain, apieceof jewdry. . . . [Doret sad]
that he wanted the money, he wanted the fifteen hundred dollars”” When asked, "What was Mr. Feedter
saying," Sgt. Hearronresponded: "I don't believe Mr. Feagter wasinvolvedinthat part of theargument.
Hewasthereligeningtowhat Gil [Doret] and Marcus|Leg] weretaking about.” Feester sadhesaw Lee
withagun. On cross-examination, Doret's counsel established that Feaster wasnot asuspectinLee's

murder.

At the conclusion of the pre-trial hearing testimony, the trial judge concluded, in part:

Feager cartainly made sufficient incul patory admissonswith respect to
hisown conduct asadrug runner and dedler for those admissonsto come
inunder L[aJum{e]r . . . and | will makethe appropriatefindingsinthe
three-step analysisthat the statement[s] wlere] made],] that thereare
corroborating circumstanceq],] and they are sufficiently reliableand
trustworthy in terms of his own persona involvement in the drug
conspiracy.

Thethree Feester datementsthat thetria court ruled admissibleasded arationsagaing pend interest were:
(1) Leetold Doret, "Hethought he deserved to keep the money becauise he had not been paid”; (2) Feester

! Laumer v. United States, 409 A.2d 190 (D.C. 1979).
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sadtoDoret, "Y es, you havenot ever paid him. So, hedon't oweyou anything”; and (3) Doret informed
Leethat, "Hewanted hismoney." Thetrid judgeruled that because Feester "detail[ed] hisroleinthedrug
operation, where the stash house was, where he sold drugs, who hewasworking with . . .[,] hemade
auffident inculpetory admissonsfor thecourt eesily to condudethet itssufficiently againgt hispend interest
to be admitted under LaJu]mer," supra. Furthermore, the trial judge found that Feaster made the
Saementsattributed to him through police tesimony, and that Feaster was unavailableto testify because
of hisdegth. Astowhether the Satement of Feadter'sinvolvement in the drug operation wastrustworthy,
the trial judge stated:

Inlight of the policeinvestigation which corroborates o much of
what hesaid, thefact that apparently therésafingerprint frominddethe
safe, thefact that there are other witnesseswho will describethisdrug
operation[,] . . . | think there are sufficient corroborating circumstances
that thiswould beadmissible, . . . that is Feaster'sown statements, asa
Oeclaration againg hisown pend interes, and the satement[g could come
in to show his knowing membership in the conspiracy.

With respect to statements that Feaster attributed to Lee and Doret, the trial judge determined that:

[ T]hese statements are admi ssible against Feaster to prove hisown
membershipinthe conspiracy and becausethey aredeclarationsagaingt
hisown pend . . . interest, and probably admissible. . . to prove Mr.
Lee's membership. There's no one here to object about that.

Thetrid court went on to conclude, however, that the satementswould not be admitted as co-conpirator
gatementsunlessthe government presented independent proof "that the conspiracy existed andthat Mr.
Doret was connectedtoit.” In responseto defense counsd's objection to the admisson of "thereportsby
Feadter to[Sgt.] Wagner," and assertion of the " incons sendiesbetween what'sreported to [ Sgt.] Wagner
andwha'sreported to [Sgt.] Hearron," thetrid judge declared: "I don't think the incondstencies are that
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dramétic with repect to saying that thisaccount isatrust worthier account of the underlying transactions
aissue" Neverthdess, because there were" such fundamenta inconsstencies with respect to thered
opearaiveissuesin[thecasd]," thejudgelimited the admissble Satementsto those concerning the argument
about money. Doret'scounsd placed two additiond pointsontherecord: (1) the policeexamined Feester
about ahomicide, not drugsand thedrug conspiracy; and (2) Feadter "badcdlly shift[e]d theblameand the

rolesin this drug conspiracy to other people, most particularly Gill [Doret]."

During histria testimony, Sgt. Wagner again described hisinterview with Feaster, and revedled
that an argument between Leeand Doret, during which Feaster was present, had occurred. When
government counsd asked, "[W]hat wasit that Mr. Feester tald you he said during the argument,” defense
counsdl objected and both counsdl were cdlled to the bench for aconference. Thetrid judgereminded
them that he had dready ruled, in part, asto whether what Feaster told Sgt. Wagner could be admitted as
adeclaration againg pend interest, and had indicated that thefirst two factors of theLaumer, supra, test
had been met. Thejudge advised that he had completed hisandysis of the third factor, concluding as

follows:

| should say primarily that | have certainly heard abundant evidence
dready from co-congpiratorsand from other witnessesfor meto mekethe
appropriate finding under Butler v. United Sates?[thet] the government
hasintroduced compd lingindependent non-hearsay evidenceestablishing,
one, that a conspiracy existed to possess with intention to distribute a
controlled substance, cocaine; [and] two, Mr. Doret'sconnectionwiththe
conspiracy. And | have previoudly ruled with respect to[,] not the
subsequent report[,] but the specific satements made,] that thesefew
statements were made during the course of and in furtherance of the
congpiracy whilethe conspiracy at thet timewasongoing. Sol think you
can elicit it.

2 Butler v. United Sates, 481 A.2d 431 (D.C. 1984).
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After the bench conference, Sgt. Wagner was asked, and he answered the following questions

pertinent to the declaration against penal interest issue:

Q. During that argument when Derrick Feaster, Marcus Leeand Gilbert Doret [were]

present, what was it that Marcus Lee said?

A. Hesad that he had never been pad for his for working for Gill, meaning sdling thedrugs,

and that he was going to keep his share that he had earned by sdlling the drugson the

dret for imsdf ance Gill hed never given him any money and hewaan't going toturnthe

profits over to Gill.

Q. How much money was being discussed?

A. Fourteen hundred dollars.

Q. And what was Derrick Feaster's statement?

A. HesdedwithMarcus Headsowasadreet leve deder and hiscomplaint wasthe same,

that Gill should pay the runners.

Q. And what did Gilbert Doret say?

A. He wanted his money.
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Atthecondusonof Sgt. Wagner'stestimony, thetrid judgerevisted thedeclaration againg pend interest
Issue, saying that he wanted to make it clear on the record that, "1 made findings under Laumer with
respect to these satementsbeing trustworthy and reliable despite[the] objections[of defensecounsd] .

.. with respect to some inconsistencies.”

Inlight of theaforementioned factua background concerning theded aration againg pend interest
issue, Doret arguesthat thetrid court made the following four errorsin admitting, as declarations againgt
pend interest, satementsallegedly madeby Feadter, reveding Satements madein Feaster's presence by
Doret and L ee, which Feaster recounted for Sgt. Wagner, who atempted to repeat them during Doret's
trid. Theerrorswerethat thetrid judge: (1) "conddered thepoliceinvestigation asawholeto corroborate
... Feeder'sgtatement”; (2) "refused to congder the Sgnificant discrepanciesbetween . . . Feegter'sverbd
Satement to Sergeant Wagner and hiswritten Satement to Detective Hearron, in particular, the facts that
...Leehadthegun, andthat . . . Feaster, not . . . Lee, was arguing with [a]ppellant”; (3) failed to
"congder|] thefact that Sergeant Wagner['s| interest wasin solving themurder, for which . . . Feaster
blamed [ Doret], and not onthedrug trafficking'; and, inaddition, (4) "thetestimony ultimatdly admitted at
trid primarily involved[Doret] and. .. Led[ ] rather than Fesdter. Inadvancing hisargument, Doret rdies
on both the evidentiary law of hearsay, and the Sixth Amendment Confrontation Clause.® The
government's response contends that thetria judge "did not clearly err when he found that Feaster's
Satementsto [ Sgt.] Wagner were satements againg Feadter'spend interest.” In support of itspogition,
thegovernment assartsthat: (1) the satements™implicated [ Feester] inthe[drug] conspiracy,” andthus,

The government takesthe position that Doret abandoned the condtitutiond basis because he did not
specificaly mention the Confrontation Clausein hisopening brief. Inhisreply brief, Doret denied having
abandoned the condtitutiona ground for his objection to the admisson of the satements againg pend
interest. Wearesatisfied that Doret preserved the Sixth Amendment Confrontation Clausebasisfor his
objection. Atthepre-trid hearing on hismotion to exdude the satements, Doret's counsd dearly dated
tothetrid judge "l need to make suremy podtioniscrysd dear, Y our Honor. Wewould be assarting,
of course, both hearsay and Sixth Amendment right to confrontation issuesto testimony by police officers
asto statements made by Mr. Feaster after the events about which Mr. Feaster is speaking.”
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"exposgd] [him] to crimind liability"; (2) rather than consdering the police investigetion to determine
whether therewas corroboration for Feaster's tatement, thetrid judge depended on the circumstances
surrounding themaking of the statement [to] corroborateitstrustworthiness'; (3) thetrid court properly
conddered, and took into account, (as evidenced by exdusion of Satementsregarding agun thet Feester
sad Leetook from the Center Street gpartment right after theargument involving Doret, Leeand Feedter),
discrepancies between the satements made to Sergeant Hearron and [ Sgt.] Wagner, and deemed them
largdy immaterid™; (4) Sgt. Weagner did not focus soldly on Leg'smurder, asevidenced by thefact thet he
posed aninitid generd question to Feadter: "What isthisall about and what heppened”; and (5) Laumer
permitsthe establishment of trustworthinessthrough "referenceto . . . corroborating evidenceinthewhole

case."

Under thegpplicable standard of review, our task isto determinewhether thetria court'sfactua
findingsregarding thealleged declarations againgt the pend interest of Feaster were" dearly erroneous’
under the hearsay evidentiary law, assuming that Doret did not preserve his Sixth Amendment
Confrontation Clauseargument, asthe government contends. Harrisv. United Siates, 668 A.2d 839,
843 (D.C. 1995); Laumer, supra, 409 A.2d at 203 ("[I]n reviewing thetrial court'sruling on the
admisshbility of dedarationsagang pend interest, we will not disturb thetria court'sfindingsunlessthey
areclearly erroneous’) (citing D.C. Code 8 17-305 (a) (1973)). However, "thetrid court's concluson
that agtatement isagaingt the declarant's pend interestisclearly alega question.” Laumer, supra, 409
A.2d at 203; see also United Satesv. Barone, 114 F.3d 1284, 1296 (7th Cir. 1997) (referencing
United Satesv. Costa, 31 F.3d 1073, 1077 (11th Cir. 1994) ("(The question whether astatement is
agand pend interest isaquestion of law, reviewabledenovo)™). Thus, wereview thelegd issuedenovo.
Furthermore, assuming that Doret preserved his Sixth Amendment Confrontation Clauseargument and did
not abandon it on gpped, wemust examinewhether thisright wasviolaed by the erroneous admisson of
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Feadter'sstatements as declarationsagaing pend interest. |n addition, if wefind error, we must decide

whether that error was harmless.

Our review of the applicablelega principles governing issuesrelating to Feaster's dleged
declarationsagaing his pend interest reved sthat courts generdly have adhered to acautious, skeptica
goproach to [ h)earsay evidence, thein-court testimony of an out-of-court satement offered to provethe
truth of the matter asserted.. . .," Laumer, supra, 409 A.2d at 194, because, evenif the statement fdls
within arecognized exceptionto the hearsay rule, it may beunrdiableand untrusworthy. Thus whenwe
adopted thedeclaration againgt pend interest exceptionto the hearsay rulein Laumer, supra, asset forth
in Fep. R.Evip. 804 (b)(3),* weheld that: "A statement tending to expose the declarant to criminal
lidhility and offered astending to excul patetheaccused isadmissblewhen theded arant isunavail bleand
corroborating circumstancesclearly indicatethetrustworthinessof thestatement.” I1d. at 199. A amilar
concern for the reliability and trustworthiness of evidence introduced against an accused governs
condtitutional Confrontation Clause andyssunder the Sxth Amendment: ""Thecentral concern of the
Confrontation Clauseisto ensuretherdiahility of theevidenceagaing acrimind defendant by subjecting

it to rigoroustesting in the context of an adversary proceeding beforethetrier of fact.™ Lillyv. Virginia,

527 U.S. 116, 123-24 (1999) (quoting Maryland v. Craig, 497 U.S. 836, 845 (1990)). Thus,

“ Fed. R. Evid. 804 (b) (3) provides in pertinent part:

(b) Hear say exceptions. The following are not excluded by the
hearsay ruleif the declarant is unavailable as awitness:

(3) Statement againg interest. A statement which. .. a the
timeof itsmaking . .. 0 far tended to subject thededarant to. . . crimind
lighility, . . . that areasonable person in the dedlarant's position would not
have made the statement unless believing it to betrue. A statement
tending to expose the declarant to criminal liability and offered to
exculpate the accused is not admissible unless corroborating
circumstances clearly indicate the trustworthiness of the statement.
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When the government seeksto offer aded arant's out-of-court Satements
against the accused, and, asinthiscase, the declarant isunavailable,
courtsmust decidewhether the Clause permitsthegovernment to deny the
accused his usua right to force the declarant "to submit to cross-

examination, the'grestest legd engine ever invented for the discovery of
truth."

Id. (plurdity opinion, quoting Californiav. Green, 399 U.S. 149, 158 (1970)) (footnote and citation
omitted)).

Theevidentiary hearsay and Confrontation Clause anayses of the corroboration issue are quite
gamilar, if not identica in someingtances, especidly intheconcernfor therdiability and trusworthiness of
hearsay statements. Asthe Sixth Circuit saidin United Satesv. McClesky, No. 98-4341, 2000 U.S.
App. LEXIS 24796, 2000 Fed. App. 0352, at 6, (6th Cir. October 4, 2000): "Thelaw construing the
Sixth Amendment right of confrontation and the evidentiary law of hearsay run dong pardld lines. A
violation of oneisgenerally, dthough not always, aviolation of the other." Thus, someinculpatory
daementsmay "lack therequistedegreeof rdiability to satiSy theconfrontationdause” yet " passmuder
under Fed. R. Evid. 804 (b)(3)." Lyons, supra, 514 A.2d a 430n.13 (citing Fep. R. Evip. 804 (b)(3)
advisory committee note, 14 . . .); United Satesv. Coachman, 234 U.S. App. 194, 198 & n.12, 727
F.2d 1293, 1297 & n.12 (1984). See also Idaho v. Wright, 497 U.S. 805, 814 (1990) ("The
Confrontation Clause. . . barstheadmission of some evidencethat would otherwise be admissible under

an exception to the hearsay rule.").

Thiscourt's gpproach to the admissibility of declarationsagaing pend interest, under evidentiary
hearsay law, iscong sent with thet of the Supreme Court, recently rateratedin Lilly, supra: "[ T]heveracity
of hearsay datementsisaufficiently dependableto dlow theuntested admisson of such Satementsagaingt
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an accused when (1) 'the evidence falswithin afirmly rooted hearsay exception™ or (2) it contains
‘particularized guarantess of trustworthiness such that adversarid testing would be expected to add little,
if anything, tothestatements rdiability.” Lilly, supra, plurdity opinion, 527 U.S. a 124-25 (quoting Ohio
v. Roberts, 448 U.S. 56, 66 (1980)). With regard to the category of statementsagaing pend interest,
"offered by the prasacution to establish the guilt of an aleged accomplice of thededlarant,” id. at 127, the
Supreme Court stated that such " statements. . . areinherently unrdliable)” id. a 131, and reiterated its
holding inWilliamson, supra: "[IJnWlliamson, . . . without reeching the Confrontation Clauseissue, we
held that an accomplice'sstatement againg hisown pend interest wasnot admissibleagaing the defendant
... [becausedf] . . . the presumptive unrdiability of the 'non-salf-incul patory' portions of the tatement .
..." Lilly, supra, 527 U.S. at 133. Seealso United Satesv. Hammond, 681 A.2d 1140, 1146 (D.C.

1996). Although such statements are presumptively unreliable,

1n discussing whether the declaration againgt pend interest falsinto the "firmly rooted hearsay
exception” category, the Supreme Court stated:

The"againg pend interest” exception to the hearsay rule- - unlike other
previoudy recognized firmly rooted exceptions - - isnot generdly based
on the maxim that gatements made without amativeto reflect on thelegd
consequencesof ongsstatement, andin Stuationsthat areexceptiondly
conduciveto veracity, lack the dangers of inaccuracy that typically
accompany hearsay. The exception, rather, isfounded on the broad
assumption "that apersonisunlikey to fabricateagatement againg his
own interest at the timeit is made."

Furthermore, the court emphasi zed:

The decisivefact, which we make explicit today, is that accomplices
confessonsthat inculpateacrimina defendant are not withinafirmly
rooted exception to the hearsay rule asthat concept has been defined in
our Confrontation Clause jurisprudence.

*The other two categories of satementsagaingt pend interest, specified in Lilly, supra, arethose
offered (1) asvoluntary admissions againg the declarant; [and] (2) exculpatory evidence offered by a
defendant who claims that the declarant committed, or was involved in, the offense.” Id. at 127.
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thisdoesnot mean . . . that the Confrontation Clauseimposesa'blanket
ban on the government's use of [nontedtifying] accomplice Satementstheat
incriminate adefendant.’ Rather, it Smply meansthat the Government

must satisfy the second prong of the. . . Roberts, [supra], test inorder to
introduce such statements.

Lilly, supra, 527 U.S. a 134. Inthat regard, the focus, under astate's evidentiary hearsay law, on "the
context of thefactsand circumstancesunder which [thestatements againgt pend interest were] given,” id.
a 135, and "the'surrounding circumstances of thestatements™ id. a n.6 (quoting VWright, supra, 497 U.S.,
at 820), "isvirtually identical to the [second prong of the] Roberts [test requiring a showing of]
"particularized guarantees of [trusworthiness]; id. a 135, "'such that adversarid testing would be expected
to add little, if anything, to the statement'sreliability." 1d. at 124.

Thisjurisdiction's evidentiary hearsay law aso requires afact-intensve determination of the
surrounding circumgtancesin which the declarationswere meade, and, in particular, the trusworthiness of
datementsagaingt pend interest. See Hammond, supra, 681 A.2d a 1146. Thefactorsgoverning the
admisson of dedarationsagaing pend interest under our evidentiary hearsay lawv were st forth in Launer,
upra, whenweadopted theexceptiontothehearsay rule: "[ T]hetrid judge[mudt] undertakeathree-gep
inquiry to ascertain (1) whether the declarant, in fact, made a statement; (2) whether the declarant is
unavailable; and (3) whether corroborating circumstances clearly indicate the trustworthiness of the
gatement.” Id. at 199. Wereiterated thisthree-step processin Lyonsv. United Sates, 514 A.2d 423
(D.C. 1986) when we concluded that "a statement againgt the declarant's penal interest tending to

incul pate [the] appellant . . ." also may be admissibleif itisreliable. 1d. at 428 (emphasisin original).

Inthe case before us, we must decide whether the Satements attributed to Feester, which were
both salf-incul patory asto Feaster, and inculpatory asto Doret and Lee, were properly admitted into
evidence, through the testimony of Sgt. Wagner, asdeclarationsagaingt Feadter'spend interest; and, in
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particular, "[whether] there are corroborating [or surrounding] circumstances[thet] clearly indicatethe
trustworthiness of the stlatement[s]," Laumer, supra, 409 A.2d at 200; seealso Lilly, supra, 527 U.S.
at 135; or whether the satements may be deemed to have"'particularized guarantees of trusworthiness
suchthat adversarial testingwould beexpectedto add little, if anything, to the statement]s] reliability.” Id.
a 124. Wenotea the outset of our andyssthat thefirst two seps of Laumer'sthree-step inquiry arenot
a issuehere. With respect tothefirg, that "thedeclarant in fact made astatement,” Laumer, supra, 409
A.2d at 199, thetrid court dearly credited thetestimony of Sgt. Wagner in conduding thet the Satements,
concerning the alleged argument involving Les, Doret and Feedter, were mede by Feedter. Thetrid court's
emphasson Sgt. Wagner'scredibility in reaching itscondusion isconsstent with what we said in Laurmer':
"In determining whether the declarant in fact made the proffered satement, thetrid court'sfocusisnot on
thetruth of the declaration, but on the veracity of the witnesswho repeatsthe declaration.” Id. Asfor the
second factor, Feaster clearly wasunavailabledueto hisdeeth prior totrid. Thus, our centra concernis

whether the third Laumer requirement has been met.

Under thethird Laumer requirement, the " corroborating arcumdiances[must] dearly indicatethe
trustworthiness of the statement,” id.; or in the language of Lilly and Roberts, supra, there must bea
showing of "'particularized guarantees of trusworthiness such that adversarid testing would be expected
toaddlittle, if anything, to the statement[s] rdligbility." Lilly, supra, 527 U.S. a 124. Of thethree, non-
exhaugtive factors, Laumer, supra, 409 A.2d at 203, set forth in Laumer to assessthe corroborating
crcumgances and trustworthiness of the gatements, two areimportant to our consderation of Feadter's
daements. (a) "'the existence of corroborating evidencein the case™; and (b) "'the extent to which the
declarationisredly againg thedeclarant'spend interest.” 1d. & 200 (quoting United Satesv. Guillette,
547 F.2d 743, 754 (2d Cir. 1976), cert. denied, 434 U.S. 839 (1977) (other citation omitted)). With
respect to thelatter factor, whichin many respectsisintertwined with thefirst, Doret maintainsthet, "the
tesimony ultimatdy admitted a trid primarily involved [Doret] and . . . Led,]" rather then Feester. Hence,
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itwasnot redly againgt Feester'sinterest. Our gpplication of thisfactor isguided by principlesenunciated
in Williamson, supra: (1) "[W]hether astatement is salf-inculpatory or not can only be determined by
viewing it in context"; and (2) "The question under Rule 804 (b)(3) isdwayswhether the Satement was
aufficiently againg the declarant's pend interest ‘that areasonable personinthe dedarant's postion would
not have mede the atement unlessbdieving it to betrue,' and thisquestion can only beansweredin light
of all the surrounding circumstances." 512 U.S. at 603-04.

Feedter'sdleged specificwords, ™Y es, you havenot ever pad him. So hedont oweyou anything,”
were not introduced through thetrial testimony of Sgt. Wagner. Rather, Sgt. Wagner gave hisown
rendition of Feegter'spogtion during thedleged argument involving Lee, Doret and Feedter: "Hesdedwith
Marcus. Heasowasastreet level deder and hiscomplaint wasthe same, that Gill should pay the
runners.” Sgt. Wagner'snarrative rendition of what Feaster purportedly said, isnot obvioudy against
Feagter'spend interest to the extent that he would be subjected to crimind liability based onhisown
expliat admisson, becausetheofficer'snarrartive containsno direct admission, atributableto Feagter, that
hewasadreet leve deder. See WEINSTEIN'SFEDERAL EVIDENCE, § 804.06[1], a 804-47, 2d ed., val.
5 (LexisPublishing 2000) (" Statementsagaing interest areadmissblebecauseit ispresumed that one will
not make astatement damaging to onessdf unlessitistrue.); Williamson, supra, 512 U.S. a 603-04;
Chambersv. Mississppi, 410 U.S. 284, 299 (1973) (Declarations againg interest are "founded on the
assumption that apersonisunlikdly to fabricate adatement againg hisown interes & thetimeitismede™).
Moreover, the satements attributed to Lee and Doret, during Sgt. Wagner'strid account of Feaster's
conversationwith the police officer, did not specificaly implicate Feaster inadamaging way that exposed
Feadter to crimind liability: (1) Sgt. Wagner'stestimony about what Lee purportedly said in the presence
of Feedter - - "Hesad that he had never been paidfor his for working for Gill, meaning selling drugs, and
that hewasgoing to keep hissharethat he had earned by sdlling the drugs on the street for himsdlf since
Gill had never given him any money and hewasn't going to turnthe profitsover to Gill; (2) Sgt. Wagner's
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testimony about what Doret reportedly said in Feaster's presence - - "Hewanted hismoney." These
statements centered on the dispute between Lee and Doret, and without more, did not tendto expose
Feaster to criminal liability."’

Evenif dl threestatementsmade by Feedter, asrecounted a tria by Sgt. Wagner, may be properly
viewed asagaingt hispenal interest at the timethey were made, because they "would [have] been]
probativein atrid againgt [him]," see United Satesv. Fujii, No. 00-CR-17, 2000 U.S. Digt. LEXIS
14576, a 4 (D.N.D. Ill. October 2, 2000) (citing United Satesv. Garcia, 897 F.2d 1413, 1420 (7th
Cir. 1990)), theissueiswhether corroborating or surrounding circumstancesexisted at thetime of Feegter's
aleged declarations so that dl of his gatementsthat were admitted into evidence againgt Doret may be
deemed to have particularized guarantees of trusworthiness. Doret contendsthat the Satements admitted
asdedaaionsagang Feagter'spend interessdo not have guarantees of trustworthiness, and thet thetrid
court (1) erred in taking into account the policeinvestigation asawhole; (2) failed to takeinto proper
account the discrepanci es between Feegter'sstatementsto Sgt. Wagner and Sgt. Hearron; did not properly
condder Sgt. Wagner'sinterest in solving Legsmurder rather than focusing on the drug operation; and (3)
overlooked Feagter'sattempt to shift the blame d sawhere by implicating Doret in the controversy over drug
money. Before congdering these contentions, we highlight some pertinent principlesthat will guide our

anaysis.

In Hammond, supra, during our discussion of evidentiary hearsay principlesand reliability

issues"werecognized” that "incul patory referencesto athird party which are made within abroader sdif-

" Thefact that Feaster took Leg'sSdein the argument with Doret indicates that Lee and Feaster may
have been friends, or that they had acommon complaint againgt Doret, and thet after Leg's deeth Feaster
may have desired revengeagaingt Doret for killing Lee. Under these circumdances, Feaster hadamotive
toimplicate Doret. Thus, the assumption underlying adeclaration againg pend interest - - that Feaster
would not have madethe declarations concerning theargument between Doret and L ee had they not been
true - - may be questioned.
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inculpatory statement . . . are suspect at bet," because they may be"'merdy attemptsto shift blame or
curry favor." Id. a 1145 (citing Williamson, supra, 512 U.S. & 603). Aswereterated in Hammond,
"'Onecf themogt effectivewaysto lieisto mix falsehood with truth, epecidly truth that ssems particularly
persuasive because of its sHf-inculpatory nature™ 1d. (quoting Williamson, supra, 512 U.S. a 599-600).
Giventhesuspect natureof these saif-incul patory referencesthat a soimplicatethedefendant, theprinciple
appliedintheFfth Circuitisingructive: "Under [Fed. R. Evid] 804 (b)(3), trusworthinessis determined
primarily by andyssof two dements the probable veradity of thein-court witness and therdighility of the
out-of-court declarant.”" United Satesv. Alvarez, 534 F.2d 694, 701 (5th Cir. 1978) (citation omitted).
With respect to the corroboration factor, we said in Harris, supra: "In order to determine whether the
corroboration factor has been met, thetriad court may ook at the time the satement was made and to
whom it was made, the existence of corroborating evidence in the case, and the extent to which the
declarationistruly againg thedeclarant'spend interest.” 1d. at 843 (citing Laumer, supra, 409 A.2d at
200) (other citation omitted).

A dmilar concernfor rdiability and trustworthiness, sometimeswith adightly different emphegs,

governsconfrontation clauseandyss. "'[T]o beadmissible under the Confrontation Clause, hearsay
evidence used to convict a defendant must possess indicia of reliability by virtue of itsinherent
trusworthiness, not by referenceto other evidenceat trid.™ McCleskey, supra, 2000U.S. App. LEXIS
24796 a 11-12 (quoting Wright, supra, 497 U.S. at 822)." "Thus, we must look to the statement itsalf
andtothecircumstancesof itsddivery for evidenceof itsinherent rdiability.” 1d. Inother words, there

must be"'ashowing of particularized guarantees of trustworthiness™ 497 U.S. a 816 (quoting Ohiov.

8 At least thefirgt circuit and one United States Digtrict Court have applied asimilar standard to
hearsay evidentiary anadlyssunder Fep. R. Evip. 804 (b)(3): "The corroboration thet isrequired by Rule
804 (b)(3) is not independent evidence supporting the truth of the matters asserted by the hearsay
gatements, but evidencethat clearly indicatesthat the Satementsare worthy of belief, based uponthe
circumstances in which the statements were made.™ Fujii, supra, 2000 Dist. LEXIS 14576, at 17
(quoting United States v. Barone, 114 F.3d 1284 1300 (1st Cir. 1997) (emphasis added)).
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Roberts, 448 U.S. 56, 66 (1980)), which "mugt . . . be drawn from thetotdity of the circumstancesthat
surround themeking of the satement[s| and thet render the dedarant particularly worthy of belief." 1d. a
820. Conggent with confrontation dauseandyss, hearsay evidentiary anadlyssunder Fep. R. Evip. 804
(b) (3), indetermining trusworthiness, dso focuses on the arcumgtancesin which thedeclaration against
pena interest ismade. See United Satesv. Casamento, 887 F.2d 1141, 1170 (2d Cir. 1989) ("In
determiningwhether . . . [the] Satement istrustworthy enough to beadmissible, thedigtrict court must look

to the circumstances in which the declarant made the statement.”).

In gpplying the factors of "reiability” and "trustworthiness," or "particul arized guarantees of
trusworthiness" weare cognizant thet, unlike this case"[t]he ordinary Rule 804 (b)(3) Satement againgt
interest . . . incul patesthe declarant and ether explicitly or implicitly excul pates the defendant on trid.”
McCleskey, supra, at 10. McClesky is helpful with regard to our analysis of Doret's case. The
government in McCleskey introduced astatement which not only incul pated the declarant, but dso the
defendant. The case concerned acharge of congpiracy to possess cocaine with intent to distributeit, and
involved two men who were stopped for speeding, and were arrested after they consented to the seerch
of thevehide Thepolicefound 9x kilogramsof cocaineinaduffd baginthecar'strunk. Oneman, who
had been given hisMiranda®®warnings, gave astatement to the police a the headquartersof the . Louis
County Police Department "drug office” Herecounted taking partin four tripsduring which hetrangported
cocainefor defendant McCleskey; later, he recanted the satement. The statement was admitted into
evidenceduring McCleskey'strid. The Sixth Circuit held that the admission of the statement congtituted
error under Fep. R. EviD. 804 (b) (3) because:

[W]here, as here, it is the government which seeksto introduce a
statement, otherwise hearsay, which inculpatesits declarant . . .by

¥ Miranda v. Arizona, 384 U.S. 436 (1966).
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Soreading or shifting onto him some, much, or dl of the blame, the out-of -
court Satement entirdy lacks. . . indidaof rdiability. Itisgarden variety

hearsay asto the defendant and it does not lose that character merely
because it in addition reliably incul pates the declarant.

McCleskey, supra, & 9. McClesky hassmilaritiesand dissmilaritieswith repect to the case before us.

Unlikethedeclarant in McCleskey, Feaster was not under arrest when he made his statement.
Nor, according to the police testimony, washe asuspect in Legsmurder. Nonetheless when hewent to
theV Street address, hewasintroduced to Sgt. Wagner, in the presence of two other police officers, by
Joyce Criswel, who later became awitnessfor the prosecution during Doret'strid . Therecord shows,
contrary to the government's assartion, that Feaster "hed invited the palice to the stash house thet he himsdf
used," that infact Sgt. Wagner had "suggested” thevisit to the crack house® It wastherethat Feaster

implicated Doret and Leein the samedrug operation. It was apparently there, aso, that Sgt. Wagner

20n cross-examination during trid, Sgt. Wagner tedtified that hehad a" professiond” rdationship with
Ms. Cristwell, that "[she] had dready talked to [him] about the offense,” and that sheinformed him that
Feaster was at the V Street |ocation.

ZDuring hiscross-examingtion at the pre-tria hearing, Sgt. Wagner had thefollowing exchangewith
Doret's counsel:

Q. How did the subject of Center Street [the crack or stash
house] come up?

A. Hetold me about it.

Q. Wasit thefirst thing he said to you was, "L et usgo up to
Center Street"?

A. No, | suggested that wego there. . .. Hejust told me about
the murder and dl about the drugsand the argument and dll that kind of
stuff and the safe and those kind of things and the stash house. So, |
asked him to show it to me.
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asked Feaster, "Haveyou ever been locked up?. . . Under what name?' Feaster responded to both

guestions, in addition to one which inquired as to the reason for his arrest.

Althoughthetrial judge painstakingly parsed thetestimony of Sat. Wagner and Sgt. Hearron, during
thepre-trid hearing, sothat only afew of the statementsaattributed to Feaster wereto be admitted into
evidence, we condudethat thetrid court dearly erred in admitting into evidence, as declaraions against
Feadter'spend interest, not only his supposedly saf-incul patory statement, but aso histwo satements
inculpating Lee and Doret in the drug operation, because the government failed to demondtrate that
" corroborating circumstances| existed that] dearly indicated] thetrustworthinessof thestatement[s],"*
Laumer, supra, 409 A.2d a 200; or that the Satementswere surrounded by "*particul arized guarantees
of trustworthiness such that adversaria testing would be expected to add little, if anything, to the
satement[s] reiability." Lilly, supra, 527 U.S. at 125 (quoting Roberts, supra, 448 U.S. & 66). We

“Thereissomeconfuson inthetranscriptsasto whether thetrid court admitted Feaster's statements
atributed to Leeand Doret asdeclarationsagaing hispend interet, or asco-conspirator Satements. At
the preliminary hearing, thetria judge stated: "The more troublesomeissue iswhether or not these
gatementsareadmissibleindependently, either under Williamson or asco-conspirator satementsthat
wouldbeadmissbleagaing Mr. Doret.” Inruling a trid thet dl three of the satementscould comein, the
trid court cited Butler, supra, and referenced " compd ling independent non-hearsay evidenceesablishing,
one, that acongpiracy exiged to possesswith intention to didtribute a controlled substance, cocaine; two,
Mr. Doret's connection with the conspiracy.” Later, a the condusion of Sgt. Wagner'stestimony, and efter
discussing some housekeegping metters with thejury, thetrid judge gppeared to date that he admitted the
statements as declarations against penal interest:

[1]f someonejust decided to order thetranscript of what wejust talked
about here and not the transcript of our earlier discussion, then the
appellaterecord will look barren with respect to [whether] | ever gave
any thought to theseissues and hed determined thet they were dedarations
againg pend interest based upon the testimony thet | learned out of the
presenceof thejury, that | thought they were co-conspirator satements,
that thedeclaration againgt pend interest wasafirmly rooted exception.
| made findings under Laumer with respect to these statements being
trustworthy and rliable despite [ defense counsd's| objectionsnoted with
respect to some inconsistencies.

Inhisbrief, Doret indicated thet he ™ doesnot contest [thetrid court'sultimate] finding” thet the Satements
pertaining to the argument between Lee and Doret were admissible as con-conspirator statements.
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recognizethat atrid judgehas"consderable discretion” in examining the reliability of dleged hearsay
datements; however, that discretion must be exercised "withinthe parametersof therulesof evidence. .
.. United Satesv. Vretta, 790 F.2d 651, 659 (7th Cir. 1986). Inthe casebefore us, rather than focus
on "the circumstancesin which the satementswere made," Fujjii, supra, at 17 (emphasis removed);
Casamento, supra, a 1170, or "thecircumstances of [the satements] dlivery,” McCleskey, supra, the
trid court looked to theresults of the policeinvestigation and, in particular, rdied on afingerprint from
inddethe safefound at the crack house, and thetestimony of other witnesseswho described thedrug
operdtion, tofind that the rdiability and trustworthiness corroboration factorsweremet. No mentionwas
meade of the circumstances which surrounded Feaster's conversation with Sgt. Wagner, that may have
prompted him to (1) deflect attention from himself with repect to arcumstances surrounding the murder
of Doret, Sncethemurder gppeared to be Sgt. Wagner'ssole, or at leest mainfocus,; or (2) "curry favor”
with Sgt. Wagner, or "to mix falsehood with truth, especidly truth that seems particularly persuasive
because of itssdf-inculpatory neture™ Hammond, supra, 681 A.2d at 1145.  Furthermore, dthough Sgt.
Wagner tedtified that Feaster took Legssdeduring theargument involving Lee, Doret and Feadter, Sgt.
Hearron Sated at the pre-trid hearing, that when theissue of thefifteen hundred dollarsdlegedly owed to
Leswasdiscussed, "'l don't believe Mr. Feegter wasinvolved in thet part of theargument. Hewasligening
towhat Gil [Doret] and Marcus[Leg] weretaking about.” Thisdiscrepancy between Sgt. Wagner'sand
Sgt. Hearron'spre-trid testimony cast doubt onwhat Feaster and theothersactudly sad during thedleged

argument.

Moreover, Sgt. Wagner'snarrdivetestimony at trid about theargument involving Doret, Leeand
Feader, wasmoreextensvethan thethree statementswhich thetrid judge gpproved for admissona trid.
During the pre-trid hearing, aswe have previoudy indicated, thetria judge ruled that the following
Satementsaitributed to Feaster could beadmitted at trial asdeclarations againgt Feaster's pend interest:
(1) Leetold Feagter, "He thought he deserved to keep the money because he had not been paid”; (2)
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Feadter saidto Lee, "Y es, you have not ever paid him. So hedon't owe you anything"; and (3) Doret
informed Leethet, "Hewanted hismoney." By giving anardiverendition, rather than focusngonLeg's
actua words, Sgt. Wagner related more than the trid judge had approved for admisson as Feaster's
dedaationagaing hisown pend interest. Smilarly, when it cameto articulaion of what Feester had sad
during theargument involving Lee, Doret and Feaster, Sgt. Wagner testified at trid that: "He[meaning
Feagter] Sded with Marcus. Hewasaso astreet leve deder and hiscomplaint wasthe same, that Gill
should pay therunners" Asshown above, thisnarretive Satement isin contrast with that approved for
admisson a trid by thetrid judge, whichwasdirectly atributed to Feaster by Sgt. Wagner: "Yes, you
have nat ever pad him. So hedon't oweyou anything.” Indeed, the only statement with repect to the
Lee, Doret, Feagter argument, that Sgt. Wagner recounted in verbatim fashion, as gpproved by thetrid
judge at the pre-trid hearing, wasthat alegedly conveyed by Doret: "He wanted hismoney.” This
datement, that Doret "wanted hismoney," provided apowerful mativefor themurder of Lee. Furthermore,

Feaster's complaint, that Doret owed him money also, revealed Feaster's substantial bias against Doret.

Insum, the admission of testimony pertaining to an dleged argument involving Lee, Doret and
Feaster, through Sgt. Wagner as declarations against Feaster's pend interest, lacked guarantees of
trustworthiness, and was"clearly erroneous.” Harris, supra. Inaddition, theadmission of thealleged
statementsviolated Doret's Sixth Amendment Confrontation Clauserights, McClesky; Lilly, supra,
because Doret had no opportunity to"'subject[] [them] torigoroustesting in the context of an adversary
proceeding beforethetrier of fact.™ Lilly, supra, 527 U.S. a 123-24 (quoting Craig, supra, 497 U.S.
at 845).

Having determined thet thetrid court erred in admitting the Satements attributed to Feaster as
declarationsagaing hispend interest, weturn now to the question whether the error washarmless. We
concludethat under theKotteakos, supra, 328 U.S. a 776, non-congtitutiona error standard (whether
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the error had a"subgtantid and injurious effect or influencein determining thejury'sverdict”), evenif we
assumethat Doret did not preserve his Sixth Amendment Confrontation Clause argument, or that he
abandonedit on gpped, thetrid court'sadmisson of Feaster'salleged Satementsasdeclarationsagaingt

his own penal interest did not constitute harmless error under a hearsay evidentiary analysis.

The gatementsattributed to Feadter, presented asded arations againg Feester'sown pend interest
during thetestimony of Sgt. Wagner, the government'switness, provided the motivefor Doret'saleged
murder of Leg, that is, Doret'sargument with Lee about the fourteen or fifteen hundred dollarsthat Lee
dlegedly owed Doret for drug sdes. No other witnesswhosetestimony was presented at trial rendered
the sameaccount of thedleged argument. Darren Hargrove, one of the personswho stated that hesold
drugsfromthe Newton Street crack house, and who entered aguilty pleato alesser charge and testified
for thegovernment, was asked about auly 1990 vigt to the Newton Street gpartment. Hargroverecdled
anargument in July 1990, but could nat remember the specific date on which theargument occurred. He
thought it might have been "either thenight before, the day before, or - - it wasbefore[Leg] got killed."
Moreover, he"bdieveld]" thet the argument was between Doret and Feegter, dthough he, Doret, Feaster
and"Mark" werepresent. In describing the argument, Hargrove siated: "\Wewasjudt talking and arguing.”
Eugene Frazier, another member of the group, who aso entered aguilty pleato alesser charge, and

testified under agrant of immunity, was asked if he remembered a July 9th discussion "in the park”

% 0n cross-examination, Frazier was asked why the government "glo]t aformd grant of immunity for
[him]?" He recounted adiscusson he had in November 1996 with an Assstant United States Attorney:

Thisisbagcaly what happened. When | wastaking to [the Assstant] we
was talking about the specifics of the case and within that timewewere
discussing stuff about narcoticsand drugs. | mean meredly having no
undergtanding of thelaw, | don't know anything happeningtomein 1990
concerning narcotics can affect menow, in 1996, 1997, 0| say isthere
anything that we can do that the suff that | did from 1990won't beheld
against mein 1996 and '97. Now, inreality | don't know if it even
aoplies, | don't even know if theimmunity redly mean anything, okay,
(continued...)
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"between Mr. Doret and Marcus L eeabout thefundsrece ved from digtributing narcotics?' Hereplied:

Therewasaquestion of - - therewasbasically adiscussion about an
amount of money that wasowed and. . . it wasn't redly abig issue, but
it wasjust aquestion of Marcus had wanted hismoney during that time
andtherewamnt nofinandng theretogive. And Gill wastrying toexplan
that to him, you know. And Marcusgot redly upset and . . . hedarted
ydling. And, of course, ... Gill ... wasydling back. And & thet poirt,
...l wasredly gonepretty much. . . . But that wasnt something thet to
me was uncommon because. . . we all did that, we al argued about
something or another.

While Frazier'stestimony reved sthat an argument over money took place between Leeand Doret, it dso
indicatesthat such argumentswere not "uncommon.” Furthermore, Frazier does not indicate the exact
exchange of wordsbetween Leeand Doret, S0t isimpossbleto determinewhether the argument was so

intense that reasonable jurors could infer that Doret was bent on killing Lee.

Perhapsthe most compelling testimony againgt Doret @t trid camefrom Legs maother who was
gpesking with her son by telephoneat thetime hewaskilled. Even though Legs mother testified thet her
son spedificaly sated that Gill wascoming toward himwhilehewastaking with her, no reason or mative
for hismurder was conveyed, or could reasonably be discerned from the conversation between mother and
son. Inaddition, dthough Lee's mother tetified at trid that she heard the sound of agunshot while
Spesking with her son, the evidence showed thet the Satement she gaverto the paliceright after her sonwas

murdered cast doubt on whether she actually heard agunshot during the tel ephone conversation.

2(....continued)
outsdeof what youreusngitfor. But | don't know thosethings. I'mnot
in law.

Subsequent to that conversation, Frazier wasgiven aletter from the prosecutor specifying that hewould
not be prosecuted for what he relayed to the government.
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Furthermore, there was no direct evidence that Doret murdered Lee. Thus, without probative
drcumdtantial evidence® or theadmission of Feegter'saleged dedarations againgt pend interest, indicating
that Doret "wanted hismoney," reasonablejurorswould beleft to ponder what wasthereason for the
murder and to question whether sufficient evidence existed to convict Doret of first-degree murder
(premeditated) whilearmed. Thus we are undbleto say thet the error in admitting the Satements attributed
to Feaster did not have" substantial andinjuriouseffect or influencein determining thejury'sverdict,”
Kotteakos, supra; see also Claybornev. United Sates, 751 A.2d 956, 970 (2000) (reversal is not
requiredif "we can say with therequisite fair assurance thet [the gppd lant] was not subgtantidly prejudiced
by thetrid court's[error] .. .."). Accordingly, weare condrained to reverse Doret's convictionsfor firg-
degree murder (premeditated) whilearmed, and PFV C; and to remand the caseto thetrid court for anew

trial on those charges.

Doret's Other Arguments

Weare satisfied that none of Doret's other argumentsrequirereversal of hisconvictionsfor
conspiracy to didtribute cocaine, PWID, and unlavful passesson of ammunition. Doret contendsthét the
evidencewasinaufficdent to convict him of thedrug chargesbecause: (1) the"single ziplock bag” recovered
fromthe Center Street gpartment wasinsufficient to support the ditribution of cocainecharge becausethe
contentsof the ziplock werefound only to be" conggtent with an amount for persond use'; and (2) thetrid
court abusad itsdiscretionin admitting evidenceof hislatent fingerprintsfrom envel opesingdethe Center
Street sfe. Wedisagree: With respect to Doret'sfirs argument, we have previoudy held that: "packaging
of narcaticsinamanner making them reedy to sall toindividud purchasersissrong evidence of anintent

#While the government sought to establish that a pistol was seen in the Center Street crack or stash
houseon July 13, 1990, two dayséafter Legsmurder, and to infer that the pistol belongedto Doret, thejury
acquitted him of the charge of carrying a pistol without alicense on July 13, 1990.
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todigribute” Taylor v. United Sates, 662 A.2d 1368, 1371 (D.C. 1995) (citation omitted). Viewing
the evidenceinthelight most favorableto the government, aswe must, see Owensv. United Sates, 688
A.2d 399, 402 (D.C. 1996), we conclude that there was ample evidence beyond areasonable doubt to
convict Doret of the drug charges, based, in part, on thetestimony of: (1) Officer JoeL. Henderson that
in searching the Center Street gpartment, he discovered "asafe, ascae, abag with someplagticbagsin
it and somerubber gloves'; (2) Sgt. Wagner that "therewere numeroussmall ziplock bags[found at the
goatment], thekind that are used to package narcoticsfor street sdes of [] crack cocaine. . . .," and that
oneziplock bag contained "traces of white powder . . . that wasfidld tested positive for cocaine’; (3)
Officer TyroneR. Thomasthat theamount of cocainefound at the gpartment was ausableamount, and
that the safe, scale, surgica gloves, safe and ziplock bagswere used by drug deders, and (4) Eugene
Frazier and Darren Hargrovethet they routindy " sold drugstogether” with Doret, and that Doret was"the
leader" of the group. See Pricev. United Sates, 746 A.2d 896, 899 (D.C. 2000) ("The government
need not prove the presence of ausable amount of the controlled substance. . . thoughiif the government
doesestablish such usability[,] it will have met its burden, since 'if asubstanceisusableitisalso
measurable” (citation and internd quotations omitted); Barnesv. United Sates, 2000 D.C. App. LEXIS
244, & 4n.3 (D.C. 2000) ("The quantity and packaging of the drugs, together with the discovery of the

cutting and packaging paraphernalia, was more than sufficient to show the required intent.").

Withregard to Doret'sargument pertaining to theadmission of hislatent fingerprint, wefind no
abuseof discretion. Heassartsardevancy argument regarding thefingerprint. However, " Theevauation
and weighing of evidencefor redevance and potentid prgjudiceisquintessentialy adiscretionary function
of thetrid court, and we oweagreet ded of deferencetoitsdecison.” Clayborne, supra, 751 A.2d a
963 (quoting Mercer v. United Sates, 724 A.2d 1176, 1185 (D.C. 1999) (other quotation omitted)).
Moreover, without thelatent fingerprint, therewastestimony from Hargrove, Frazier and Cristwel| thét,

on &t least one occasion, they observed Doret handling ether drugsor drug revenue a the Center Street
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goatment. Therefore, wecannot say that evenif dlowing tesimony of thelatent fingerprint condtituted

error, that it amounted to reversible error under Kotteakos, supra.

Findly, Doret arguesthat thetria court abused itsdiscretion by permitting the government to
introduce prgudicid evidenceof hisuseof diases, induding Anthony Wayne Grant, because"[n|o witness
identified [him] by any dias. . . [or] referred to[him] by thenameGrant." Contrary to Doret'sasartion,
Frazier identified Doret as" Anthony Grant,” "Gill," or "Grant" throughout histestimony. Criswe |l knew
Doret only as"Gill" and used that namethroughout her testimony. Thus, the use of the nicknamesand
diasss srved the useful purpose of informing thejury, rather than ™'arouq ing] suspicion that the accused
isaperson who hasfound it ussful or necessary to conced hisidentity." Johnson v. United Sates, 389
A.2d 1353, 1355 (D.C. 1978) (quoting United Satesv. Grayson, 166 F.2d 863, 867 (2d Cir. 1948)
(footnoteomitted)). Evenassuming error, weconcludethat Doret suffered no recognizable prejudice
warranting reversal. SeeKotteakos, supra; seealso Reavisv. United Sates, 395A.2d 75, 79n.2 (D.C.
1978).

Accordingly, for theforegoing reasons, weffirm Doret's convictionsfor congpiracy to distribute
cocane possesson withintent to distribute cocaine; and unlawful possesson of anmunition. However,
wereversehisconvictionsfor firg-degreemurder (premeditated) whilearmed, and possesson of afirearm

during a crime of violence; and order anew trial on those charges.

So ordered.
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