Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.
DISTRICT OF COLUMBIA COURT OF APPEALS
No. 97-CF-1849
LEROY TIMBERLAKE, JR., APPELLANT,
V.

UNITED STATES OF AMERICA, APPELLEE.

Apped from the Superior Court of the
Didrict of Coumbia

(Hon. Eric T. Washington, Trid Judge)

(Argued October 5, 1999 Decided September 7, 2000)

Richard K. Gilbert, gopointed by this court, for gopedlant.

Alex J. Bourelly, Assgant United States Attorney, with whom Wilma A. Lewis, United States
Attorney, and John R. Fisher, Elizabeth Trosman, and Ricardo J. Nunez, Assgant United States
Attorneys, were on the brief, for gopdlee

Before WAGNER, Chief Judge, Ruiz, Associate Judge, and BELSON, Senior Judge.

Ruiz, Associate Judge: This case presantsour firgt opportunity to substantively congrue D.C.
Code * 22-723 (a) (1996), which makesit acrime to tamper with physcd evidence. Section 22-723 (a)

reedsin full:

A pearson commiits the offense of tampering with phydcd evidence if,

knowing or having reason to beieve an offidd procesding has begun or



2
knowing that an officid proceeding is likdy to be indituted, thet person
dters degtroys, mutilates, concedls, or removes a record, document, or
other oject, with intent to impair itsintegrity or itsavallability for useinthe

offidd prooceeding.

Timberlake argues that the evidence of his concealment of drugsin his mouth in hope of avoiding
Oetection isinauffident asametter of law to suppart his conviction under * 22-723 and thet the tria court
ared in not ingdructing the jury to thet effect.”  We &firm on the ground that there was additiond and
auffident evidence from which the jury could find that Timberlake knew he was the subject of a police
investigation while he hdd the drugs in his mouth. We condude thet the indruction given adequatdy
informed the jury of the dements of the offense and thet the falure to give Timberlakes reguested

indruction, even if error, was harmless.

' Appdlant, Leroy Timberlake, J., was charged by indiciment with one count esch of possesson
with intent to didribute heroin and cocaine in vidlaion of D.C. Code * 33-541 (@) (1), and atempted
tampering with physcd evidencein vidlation of D.C. Code * * 22-103 and 22-723. A jury found him
guilty of dl counts  Timberlake was sentenced to two to five years: imprisonment on the drug counts, and
oneto three years imprisonment on the tampering charge, with al counts running concurrently. Timberleke
does not gpped his conviction on the charge of passesson with intent to didtribute.



On February 16, 1995, Sergeant Gardd Nelll, an eighteentyear veteran of the Metropalitan Police
Depatment, and Officer Wayne Standl, afourteanyear veteran, werein plain dothes and assgned to the
Hra Didrict Vice Unit. Ther objective that evening was to identify and arrest drug sdllers by making
undercover purchases. At gpproximately eight o-cdlock in the evening, the officers goproached the corner
of 16th and D Stredts, SE., in Washington, D.C., an area known for drug trafficking. Shortly after the
undercover officers reached the corner, a marked police car drove through the intersection, and an
unknown femde ydled Afive-o,§ indicaing that paicewereinthearea. Officer Nall then saw Timberlake
put saverd plagtic bagsin hismouth.  Suspecting the bags contained narcotics, Officer Nalll gpproached
Timberlake and twice asked what he hed in his mouth.  Timberlake mumbled each response, whereupon
Officer Nelll identified himsdlf as a police officer and a struggle ensued in which Officer Neill foroed
Timberlake:s heed downward to prevent him from swalowing thebags The sruggle, which laded & lesst
twenty seconds was joined by Metropalitan Palice Officer Michad Jawdl who wasdso inthe aeaas part
of the operation. Timberlake eventudly spit out two pladtic bags containing heroin and cocaine which

Officer Jawel recovered.

2 Thefirgt plastic bag contained ten smaler ziplock bags of cocaine (1.28 grams). The other
plastic bag contained five ziplock bags of heroin (.53 grams).



Standard of Review

When reviewing the denid of a mation for judgment of acquitta, the court Aemploys the same
sandard as that goplied by thetrid court in determining whether the evidence was suffidient to convict.g
Curry v. United States, 520 A.2d 255, 263 (D.C. 1987). The court Amudt review the evidencein the
light most favorable to the government, giving full play to the right of the jury to determine the crediibillity,
weigh the evidence, and draw judtifidble inferences of fact, and drawing no digtinction between direct and
cdrcumdantid evidence 1d. Itisnot necessary that the government:=s evidence compd afinding of guilt
beyond a reasonable doubt, nor thet the government negate every possible inference of innocence
Bullock v. United Sates, 709 A.2d 87, 93 (D.C. 1998). A[T]he rdevant quedion is whether, after
viewing the evidence in the light mogt favorable to the prosecution, any retiond trier of fact could have
found the essentid dements of the crime beyond areasonable doubt.; Jackson v. Virginia, 443 U.S.
307, 319 (1979). ARevard of the trid court:s denid of gppdlant-s mation for judgment of acquittd is
warranted >only where there is no evidence upon which a reesonable [juror] could infer guilt beyond a
reasonable doubt-§ Curington v. United States, 621 A.2d 819, 824 (D.C. 1993) (quoting Head v.

United States, 451 A.2d 615, 622 (D.C. 1982)) (dteration in origind).

Analysis

|. Tampering With Physical Evidence



Pardang the languege of D.C. Code * 22-723 (a), we note that there are three dements of the
offense: 1) dtering, destroying, mutilating, concedling or removing arecord, document, or other object; 2)
while 8 knowing or having reason to bdieve that an officid proceeding has begun, or b) knowing that an
offidd prooseding islikdy to be indituted; 3) with the intent to impair itsintegrity or avalldlity for usein
the offidd procesding. The datute defines an "offidd procseding” as"any trid, hearing, investigetion or
other procesding in acourt of the Didrict of Columbiaor conducted by . . . an agency or department of

the Didrict of Caumbiagovernment . .. ." D.C. Code * 22-721 (4).

In this gpped, only the knowledge dement of the offenseisa issue. Timberlake argues thet the
government adduced insufficient evidence to prove the charge that he atempted to tamper with physca
evidence because his concedment of the drugs preceded his knowledge that an "officid proceeding” was
likey to beindituted gaingt him, asrequired by * 22-723 (a). The government, on the other hand, argues
that after Timberlake heard Afive-0,0 he knew, or had reason to believe, that an officid proceeding (.e.,
apalice investigation) had begun, or waslikdy to beindituted. Alternativdy, the government argues thet
Timberlake was avare that an officd procesding had begun, or was likdy to beindiituted, as he Sruggled

with the officersin a continued atempt to conced the packets of drugs he hed placed in his mouth.

Asthisisacase of fird impresson in this jurisdiction, both Timberlake and the government direct

the court to State v. Jennings, 666 So. 2d 131 (Ha 1995), a cae with amilar facts, in which the
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Supreme Court of Horidainterpreted itslaw aimindlizing tampering with physicdl evidence® In Jennings,

law enforcement officers olserved Jennings holding what they bdieved to be amaijuenadgarette. Asone

® Horidas satute reedsin pertinent part;

(1) No peson, knowing that a crimind trid or proceeding or an
investigation by aduly condtituted prosscuting authority, law enforcement
agency, grand jury or legidative committee of this Sate is pending or is
about to be indtituted, shal:

(@) Alter, destroy, conced, or remove any record, document, or thing with
the purpose to impair its verity or avalahility in such procesdings or
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of the officers gpproached Jennings, he observed what he believed to be loose cocaine rocks in one of
Janings hands. The officer shouted Apalicel & which time Jennings tossad the rocks into his mouth and
swalowed them. Jennings began to choke and the officar took hold of Jennings who broke away and took

severd gepsbefore hewas arested. The objects Jennings swalowed were never recovered.

Thetrid court dismissad the tampering count, rlying on prior precedent thet tossing evidence awvay
in the presance of alaw enforcement officer does not conditute tampering under Horidas Satute. The
Horida Supreme Court reversed the trid court decision, holding that A[gn afirmative act of throwing
evidence avay condiitutes more than mere abendonment, i and thet Aswalowing an oject dearly condtitutes
dtering, destroying, concedling, or removing a>thing within the meening of [the Satute].f) Jennings, 666
So. 2d a 133. The court regjected the condusion of the intermediate gppelate court thet a police officer
Ashouting >police: was inqufficent, as a matter of law, to put Jennings on natice that he was about to be
investigated for the possesson of illegd drugs@ 1d. Having detlermined that the evidence was ufficient for

ajury to find the knowledge requirement was sttisfied, the court remanded because A[r]easoneble persons

invedtigation. . ..

FLA. STAT. CH. 918.13 (1999).
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could differ as to whether Jennings possessed the requiste knowledge under [the datutel@ that an

investigation was about to be commenced. 1d. & 134. See also Statev. Forchin, 684 So. 2d 820 (Ha
1996) (afirming tampering conviction of defendant who swallowed a plagtic beg containing white substance

after two officersidentified themsdves as palice).

In Commonwealth v. Morales, 669 A.2d 1003 (Pa. Super. Ct. 1996), a Pennsylvania court
was presnted with a smilar situgtion.* In Morales, two officers participating in an undercover drug
survelllance investigation obsarved aknown heroin dedler participate in aseries of drug transactions. As
the deder got into a.car with Mordes and anather buyer to leave the scene, the invedigators followed. At
thefird red light, the officers pulled in front of the suspects car, jumped out displaying ther badges and
ydled, Apalice, put your handsinthear.d) 1d. a 1005. Inresponse, Moraesrased his hand to hismouth
and placed alight blue packet indde. One officer dove & Mordes throat in an effort to Sop him from

swdlowing, ordering him to Aspit outd Mordes swdlowed the drugs  The court hed that Mordes

* Pennsylvaniars statute reeds in pertinent part:

A person commits amisdemeanor of the second degreeif, bieving that
an offidd proceeding or investigation is pending or about to be indtituted,
he

(1) dters, destroys, conceds or removes any record, document or thing
with intent to impair its veity or avalddlity in such proceeding or
invedtigetion. . . .

18 PA. CONS. STAT. " 4901 (1) (1999).
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Areection, by raisng his hendsto his mouth and placing the light blue glassine packet indde, reedily confirms

his awareness thet the police were invalved in some sort of investigation.f 1d. at 1006.

Inboth Jennings and Mor al es the palice identified themsdves, and were in dose proximity to
the defendant before he attempted to swallow the drugs, thus dearly making the defendant aware that he
wasthe subject of paliceinvestigation. In the present case, Timberlake placed the drugsinto his mouth on
hearing the shouted warning thet a palice cruiser was in the vianity and before becoming aware of the
undercover officers presence. The government does not argue that Timberlake knew of the undercover
police officer's presence before he placed the drugs in his mouth.  Rather, the government argues thet
reasonable jurors could have found that Timberlake, on hearing the shouted warning and having himsdlf
been the focus of a prior drug investigaion, suspected he was the focus of a police investigation and
immediiately concedled the drugs upon learming police were present in the area®  The government assarts
thet Timberlakess plading the drugs into his mouth on hearing a generdized warmning of palice presance, by

athird-party non-palice source in an area with a number of people, is suffident to stidy the dautes

> At trid, Timberlake's tesimony wasimpeached with aprior conviction for attempted possesson
with intent to digtribute cocaine. This evidence was neither before the jury as subgtantive evidence of the
crime, nor did the government a trid make a gpedific connection between Timberlakess prior conviction
and theknowledgedement of * 22-723 (a).
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requirement that the defendant Aknow[g| or heg reason to bdievel that an Aoffidd procesdingd weslikdy

to beindituted. See D.C. Code " 22-723 (a).

The government:=s assertion raises issues that we need not reech, however, as we condude that
oursisacase in which the tampering occurred a atime when Timberlake knew the palice officers were
invedtigating hisillegd adtivity and thereby knew an offida prooseding wasimminent. Our holding in this
caseiscongdent with jurisdictions gpplying their lavsto Smilar Stuations See, e.g., Frayer v. People,
684 P.2d 927, 929 (Colo. 1984) (en banc) (attempt to destroy evidence while in police custody); Hayes
v. State, 634 So. 2d 1153, 1154 (Ha Did. Ct. App. 1994) (per curiam) (defendant dropped drugsinto
drainage outlet while baing pursued by palice); Jennings, 666 So. 2d a 132 (attempt to destroy evidence
after officer shouted Apalicel); Burdell v. Commonwealth, 990 SW.2d 628, 632 (Ky. 1999)
(Aevidence disgppeared from the kitchen counter after gppdlant became aware of the presence of the
officers and dosed the front door@)); People v. Palmer, 674 N.Y .S.2d 566, 569 (N.Y . Crim. Ct. 1998)
(defendant Adigposad of the bag of dleged marijuana. . . prompted by the gpproach of auniformed police
officerd who had ordered him to sop); State v. Diana, 357 N.E.2d 1090, 1092 (Ohio 1976) (attempt
to destroy drugs fter officers entered house); Morales, 669 A.2d a 1005 (defendant attempted to
destroy evidence after officers digplayed badges and shouted Apalice, put your hands in the ar();
Commonwealth v. Govens, 632 A.2d 1316, 1318 (Pa. Super. Ct. 1993) (defendant attempted to
Oestroy drugs when palice knocked on door and identified themsdves as police). On thefacts of thiscase,
a ressonable jury could find that once Officer Nelll had identified himsdf and the struggle ensued,

Timberlake knew an offidd procesding wes likdy to be indituted againgt him and thus possessed the
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requidite Sate of mind as he attempted to destroy (i.e., svalow) the evidence. See Frayer, 684 P.2d

at 929 (AA person arrested with such contrabband in her possession . . . has every reason to bdieve that
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formd chargeswill befiled againg her.f). Thus, thetrid court did nat e in denying Timberlakés maotion

for judgment of acqittal.®

® Because we afirm on an dtermative theory, we need not reech the difficult questions of whet
condtitutes an Aofficid proocesdingl and what is sufficient subjective knowledge thet an officd prooceeding
is "likdy to be indituted" absent drcumdances that objectivdly manifest the procesding, such as
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confrontation with police while in possesson of contraband. We have never addressad the degree of
formdlity or spedifiaty required for there to be an Adffidd procesding.d To stidfy the knowledge dement
of the offensg, the language of D.C. Code * 22-703 (a) sets forth a subjective and an objective test with
repect to whether an offidd proceeding Ahas begun,§ but sets forth a subjective test with respect to
whether an offidd proceeding Ais likdy to be indituted§ As the legiddive higory notes, Ato sudtain a
conviction under this provison, it is necessary to prove a the time the defendant tampered with the
evidence, he or she knew a procesding was likdly to be indituted if such a procesding hed not in fact
begun.i Committee on the Judidiary, Coundl of the Didrict of Columbia, Extenson of Commentson Bill

No. 4-133: the Didrict of Columbia Theft and White Collar Crimes Act of 1982, & 104 (1932) (enected
as D.C. Law No. 4-164). Because the object of the knowledge dement of the offenseis an Aoffidd

proceeding, i there must be ameaningful digtinction between conced ment to avoid detection by a sugpect,
I.e. concedment to prevent an offidd prooceeding from ever baing indituted, and the concedlment of
evidence that condtitutestampering, i .e. concedment which occurs after an individua knows or hasreason
to know that an offidd procesding has begun or knows that such aprocesding islikdy to beindituted, the
purpose of which isto make that evidence unavailable to the proceeding. We are aware thet some courts
interpreting Imilar datutes have held that even aosant palice presance or formd invedtigation, Aone who hes
committed acrimind act and then concedls or removes the evidence of his crime does 5o in contemplation
thet the evidence would be usad in an offidd procesding which might be indiituted againg him.@ Burdell,

990 SW.2d at 633; see also Frayer, 684 P.2d at 929; State v. Foreshaw, 572 A.2d 1006, 1012

(Conn. 1990); Palmer, 674 N.Y.S2d a 569. Whether such an interpretetion is conggent with the
language and intent of * 22-703 () is an open question. Notwithstanding such broad language, in mogt

of these cases aswdl as mogt other published tampering cases, the tampering occurred when the gopd lant
knew he or she was being investigated, see supr a (cases dited in text), or involved malum in se aimes
from which it may be reesonddleto infer the likdihood of an invedigation from the nature of the crime, see,

e.g., Foreshaw, 572 A.2d & 1012 (murder); Phillips v. Commonwealth, 17 SW.3d 870, 876 (Ky.

2000) (wanton murder); State v. McKimmie, 756 P.2d 1135, 1137-38 (1988) (homicide), overruled

on other grounds, Sate v. Rothacher, 901 P.2d 82 (Mont. 1995); State v. Smith, 927 P.2d 649,

652 (Utah Ct. App. 1996) (mandaughter).
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[11. Jury Instructions

Timberlake lagly argues that the trid court committed reversble error by failing to adopt his
complete proffered indruction concerning the tampering charge. Timberlake submitted, and the court reed,

the fallowing portion of his defense theory indruction:

Mr. Timberlakein his defense assarts thet heisnat guilty of the offense of
tampering with physica evidence because he did not know and hed no
reeson to know that an officdd prooceaeding was likdy to be indituted
agang him, and conssquently thet he lacked the pedific intent to impair
the integrity of the evidence or its avalablity for use in tha offidd
proceeding.

Theremaning partion of Timberlakess proposed defense theory indruction, which the court refused to reed
despite Timberlake's objection, read asfollows:

Mr. Timberlake has acknowledged conceding the drugs in his mouth in

order to avoid possble detection by the police This is a crudd

didinction. A person does not commit the offense of tampering with

physca evidence merdy because he concedls evidence which would

incriminate him if discovered. Rather the accussd must dreedy bdieve, o

have reason to bdieve, that he will be arrested or athewise investigated

a thetime he seeks to conced or destroy the evidence.

This court has hdld that aAdefendant in acrimind caseis entitied to ajury indruction on any issue

farly rased by theevidencel Jackson v. United Sates, 600 A.2d 90, 93 (D.C. 1991). However, Athe

trid courtsfalureto give areguested indruction isnat reversble eror where the indructions given propearly
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inform the jury of the gpplicable legd prindplesinvalved) Stewart v. United States, 687 A.2d 576,

578 (D.C. 1996).

Here thetrid court rgected thefind sentence of the proffered indruction asamis-gaement of the
law. The datute does not reguire that an individud be the focus of the offidd procesding in question, only
thet the individud tamper with evidence knowing or having reason to bdieve thet an offida prooseding hes
begun or islikdy to beindituted. Thereisno datutory reguirement thet the individua charged under the
datute be the focus of the officia proceading. The gatute does require there to be a nexus between the
evidence dlegedly tampered with and the offidd proceeding thet the individud believes has begun or is
likdy to beindituted. Thus it istrue, as Timberlake argues, thet his possesson of drugswould be rdevant
prindpelly to an investigation of Timberlake himsdf. Thetrid court, however, dlowed Timbelake to ague
thet under the facts of this case he hed to know or reesonably bdlieve thet he was the focus of investigation

when he conceded the drugs

The trid court dso rgected the third sentence of Timberlakess proposad indruction, as a mis-
datement of law. Wedissgree Aswe have explained above, the proposed indruction thet Aa person does
not commit the offense of tampering with physical evidence merdy because he conceds evidence which
would incriminate him if discovered i is acorrect Satement of the law when viewed in the context of the
next sentencein the proposed ingruction, which covered the knowledge dement. Notwithstanding thet
Timberlakes proposed indruction was a correct Satement of the law, we are confident thet thetrid courts

ingructions adequatdy covered dl the Satutory dements and informed the jury of the gpplicable legdl
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prindples. Under these circumgtances the trid courts failure to give the requested indruction does not

require reverd.

Accordingly, the judgment of convictionis

Affirmed.



