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Before WAGNER, Chief Judge, Ruiz, Associate Judge, and BELSON, Senior Judge.

BELSON, Senior Judge: After ajury trid, appelant Alfredo Reyeswasfound guilty of unlawful
possession with intent to distribute acontrolled substance. On apped, he contendsthat (1) thetria court
erred whenit denied hismation to suppressdrugssaized from him during aninvestigative stop; (2) thetrid
court erred in denying his motion for judgment of acquittd; and (3) hewas denied afair trid when the

government madeimproper datementsinitsdosng argument. For the reasons dated below, we affirm.

! D.C. Code § 33-541 (a)(1) (1999 Supp.).
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According totheevidence presented by thegovernment at the hearing on defendant’ ssuppression
mation, Officers Carlas Torres and Steven Stretmter of the United States Secret Service Uniform Divison
werestopped at theintersaction of ColumbiaRoad and Ontario Road, N.W., whenthey noticed appd lant
inthe 1700 block of ColumbiaRoad, ablock Torresdescribed asan* openair drug market,” and where
he had previoudy madedrug-related arrests. They observed appdlant and ahomeessman engagedin
what gppeared to beanarcaticstransaction. Torreswitnessed gppelant teketwo small plastic-wrapped
objectsfrominddealarger pieceof plagticin hiscupped |eft hand and hand them to the homel ess man,
who ingpected the objects. Torrestedtified that he had sopped thishome ess person earlier thet day after
receiving acomplaint that hewas smoking narcoticsin the 3100 block of 16" Street, N.W., and that the

person had possessed a crack pipe at that time.

Theofficers proceaded through the light and mede aU-turn when it was sefeto do 0. By thetime
they stopped, gppd|ant had walked some disance d ong the sreet, and the home ess man had gone down
anadley. Theofficersgot out of their car and Officer Torrestold gppellant he wanted to talk to him.
Appdlant sopped. Officer Torressad: “Comeover here” Appelant turned toward the officer and put
hishandsin his pantspockets, but did not cometoward the officers. Officer Torrestold appdlant twice
to take hishands out of his pockets, based on what Torrestestified wasaconcern for his safety since
gppellant could have had aweapon in hispocket. Appdlant eventually took hisright hand out of his

pocket. Torresthen told gopdlant, in English and Spanish, toremove hisother hand, and when gppd lant
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did not respond, the officers grabbed appelant and pulled him over to the police cruiser. After Torres
againtold gppe lant to take hisleft hand out of hispocket, gppellant took hisclenched left fist out of his
pocket. Theofficers put gopdlant’ shandsonthe car, and Torrestold gppdlant to open hisfis. At some
point, asmdl bag of cocainefell out of gppellant’ shand. Theresfter, gppellant opened hisleft hand,
reveding savera smdl plagtic wrappings containing awhite-colored substance wrapped in alarger piece
of clear plastic wrapping, andimmediately stated that he had just purchased them and they werefor his
persond use. Intotd, gopdlant had in hispossesson thirty-three amd| packages of what testslater showed
wascrack cocaine. Thetrid judge denied gppelant’ s motion to suppress the cocaine, ruling thet Officer
Torreshad areasonable suspicionto sop gopd lant, and that hethen hed reasonablegroundsfor requesting

that appellant remove his hand from his pocket in order to protect the officer’s safety.

Appe lant argueson gpped that thefactsof thiscase do not support an investigatory stop under
Terryv. Ohio, 392 U.S. 1 (1968), and that eveniif they do, they do not support the theory thet the safety
of theofficersjudtified Officer Torres subsequent actions. Giving duedeferencetothetrid court’ sfinding
of fact, see Brown v. United States, 590 A.2d 1008, 1020 (D.C. 1991), and reviewing its legal
conclusionsdenovo, id. (citing United Statesv. Mendenhall, 446 U.S. 544, 551-52 n.5 (1980)),
this court must ensurethat thetrial court had asubstantia basisfor concluding that no constitutional

violation occurred. 1d.
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“Itiswdl established that the police may detain a person briefly on lessthan probable cause
provided the officar has areasonable suspicon based on spedific articulablefacts thet the personisinvolved
incriminal activity.” Upshur v. United States, 716 A.2d 981, 983 (D.C. 1998). Theminimal level
of objectivejudtification required to support aninvestigatory fopis*lessdemanding than that required for
probablecauss’ and“ cond derably lessthan proof of wrongdoing by apreponderance of the evidence.”
Id. (quoting United Satesv. Sokolow, 490 U.S. 1, 7 (1989)). Oncethe police have effected avalid
stop, they may conduct aprotective searchif they have reasonable groundsto believethat the suspectis
armed and poses a danger to himsalf or others. See Terry, supra, 392 U.S. at 30; Upshur, supra,

716 A.2d at 984; Jackson v. United States, 742 A.2d 883, 885-86 (D.C. 1999).

Weconcludethat Officer Torres stop of appd lant was condtitutionaly permissible under the
totdity of the circumgtances, induding the surreptitious handing of objectsto aknown drug user; thefact
the objects appeared to be wrapped in plastic, seeInreJ.D.R,, 637 A.2d 849, 850 (D.C. 1994)
(ziplock bags); United Satesv. Bolden, 429 A.2d 185, 186 (D.C. 1981) (tinfoil package); Pricev.
United Sates, 429 A.2d 514, 516, 517 (D.C. 1981) (manila*“coin” envelope); Munn v. United
Sates, 283 A.2d 28,30 (D.C. 1971) (tinfoil packets); the fact that the recipient of the objectsinspected
them; and thefact that the block wasknown asan* openair drug market” wherethe officer had previoudy

made drug-related arrests, see Inre T.T.C., 583 A.2d 986, 990 (D.C. 1990).

2AlthoughaTerry sop wasjustified under the circumstances, Officer Torres' encounter with
gppdlant could be viewed asan initidly consensud encounter. “[L]aw enforcement officersdo not violate
the Fourth Amendment by merdly gpproaching anindividua onthestreat or in another public place, by
(continued...)
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Oncehe stopped thegppd | ant, Officer Torreswasjudtified intaking measuresto protect hissafety
if hecould “point to particular factsfrom which he reasonably inferred thet theindividua was armed and
dangerous.” Upshur, supra, 716 A.2d at 984 (quoting Sbron v. New York, 392 U.S. 40, 64
(1967)). Thefactsheremirror those presented in Peay v. United Sates, 597 A.2d 1318, 1320, 1321-
22 (D.C. 1991) (en banc), where, reviewing adetention under Terry, we concluded that “ specificand
aticuldblefacts’ supported the officar’ sbdief that hisown persond safety wasin peril, bassd on testimony
that the suspect wasd utching somethingin hishand which the police officer testified “ could possibly have
been awegpon, asmdl knife, possbly agun.” Here, Officer Torrestestified that appd lant turned toward

the officers after they confronted him, placed both handsin his pockets, and finaly removed only one hand

4(....continued)

asking himif heiswilling to answer somequestions [or] by putting questionsto himif the personiswilling
toligen. ... Nor would thefact thet the officer identifieshimsdf asapoalice officer, without more, convert
the encounter into asa zure requiring Someleve of objectivejudtification.” Floridav. Royer, 460 U.S.
491, 497 (1983) (citations omitted). In United Satesv. Barnes, 496 A.2d 1040, 1045 (D.C. 1985),
wehdd that apoliceofficer’ srequest that the gppellee remove his hands from his pockets, followed by
two questionsand gppelleg svoluntary answers, met the Supreme Court test for apre-seizure consensud
encounter.

However, “theofficers early inthisencounter, adopted aposture displaying their authority which
communicated very dearly to gopdlant that hewas not freeto Imply ignorethem and leave” Hawkins
v. United Sates, 663 A.2d 1221, 1225-26 (D.C. 1995). “The crucia test for determining whether a
person has been saized iswhether, taking into account al of the drcumstances surrounding the encounte,
the police conduct would have communi cated to areasonable person that hewasnot at liberty toignore
the police presence and go about hisbusiness.” InreJ.M., 619 A.2d 497, 499-500 (D.C. 1992) (en
banc) (quoting Florida v. Bostick, 501 U.S. 429, 437 (1991)) (internal quotations and emphasis
omitted). InHawkins, aninitialy consensud encounter wastransformed into asaizurewhen the police
officer asked the gppd lant threetimeswhether hewascarryingagun. 663 A.2d a 1228-29 (Farrdl, J.,
concurring inresult). Here, assuming arguendo that gppellant was not seized when Officer Torresfirst
goproached him, hewas saized after the officer told him severd timesto takehishandsout of hispockets.
Thissaizurewasjustified, not by appellant’ sfailure to respond, seeinfra, but by the apparent drug
transaction Officer Torres had witnessed.
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after repested requeststhat heremove hishandsfrom hispockets. The officer dso tedtified that “you can
conced aknife, agmal gun, any array of wegponsin your hands” Whilewe may not condder gppdlant's
refusd to cooperatein consdering whether Officer Torreshad adeguatejustification to stop appd lant, see
InreD.J., 532 A.2d 138, 141-42 (D.C. 1987), we may consder appelant’ s placing hishandsin his
pocketsand subssquently refusing to open hishand asgenerdting alegitimate safety concernwhich judtified
Officer Torres taking measuresto protect hissafety onceavdid Terry stop had beeninitiated. Indeed,
snce Officer Torreswas seeking reassurance that appelant was not armed and dangerous, appdlant’s

failure to provide that reassurance justified alimited frisk or, in this case, opening appellant’s hand.

Therecord thus supportsthetrid court’sconclusonin this case that Officer Torres actionswere

justified by an objectively reasonable belief that appellant might have a weapon in his clenched fist.?

Appdlant’ s second argument isthat thetria court erred when it refused to grant hismotion for

3 At ord argument, thegovernment urged thedivision to adopt a“ per 8’ rulewhereby wewould
Impute asafety concern to every officer conducting a Terry sop of apossbledrug deder. See United
Satesv. Smart, 321 U.S. App. D.C. 216, 222, 98 F.3d 1379, 1385 (1996). We declineto address
thisargument sinceit was not fully briefed and because, in this case, “ pecific and articulable facts’
supported the officer’ s concern for hispersond safety. See Peay, supra, 597 A.2d a 1320. Compare
Upshur, supra, inwhich we held that the seerch was not justified where the police immediately grabbed
the suspect and conducted asearch of hisclosed fist for drugs, and the trained officer who conducted the
search did not indicate, nor did the evidence suggest, that he had any safety concerns. See 716 A.2d a
984-85.
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judgment of acquittal, because the government’ sexpert, Detective Culver, ansvered afirmatively when
asked whether drug dedersgenerdly buy individud packagesof drugsfor persond use, andadso because
of gppdlant’ sassertedly spontaneous statement that he possessed the drugs only for persond use. In
denying appellant’ smotion, thetria court credited Detective Culver’ ssubsequent testimony that the

guantity and packaging of the drugs was consistent with distribution.

Werevarseatrid court' sdenid of amotion for judgment of acquitta only where* the government
has produced no evidencefrom which areasonable mind might fairly infer guilt beyond areasonable
doubt.” Zandersv. United Sates, 678 A.2d 556, 563 (D.C. 1996) (quoting Gayden v. United
Sates, 584 A.2d 578, 580 (D.C. 1990), cert. denied, 502 U.S. 843 (1991)). Although, asthetrid
judge acknowledged, therewas some confusonin Detective Culver’ sinitid responseswhen asked whether
drug dedersgeneraly buy individua packagesfor persond use, helater explained a length why adrug
user would not hold thirty-three packages of ten dollar rocksfor hisown persond use. Onthisevidence,
areasonablejuror could fairly infer beyond areasonable doubt that gppellant intended to digtribute the

drugs. See Taylor v. United States, 662 A.2d 1368, 1372 (D.C. 1995).

Appdlant’slast argument isthat he was denied afair trid when government counsd engaged in
improper dosingargument. Hetakesissuewith thegovernment’ ssatementsthat Officer Torressaw him

digributing crack cocaine and thet a person would not possess thirty-three packages of crack cocainefor
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hisown persond use. Becausegppdlant’ strid counsd did not object to the Satementsat trid, our review
isfor plain error. See Allen v. United Sates, 649 A.2d 548, 555 (D.C. 1994). In determining
whether therewas plain eror, we condder “whether the judge compromised the fundamenta fairness of
thetrid, and permitted adear miscarriage of judtice, by not intervening, sua sponte, when the prosecutor
made [the challenged] remarks. . . .” McGriff v. United Sates, 705 A.2d 282, 288 (D.C. 1997)
(quoting Hunter v. United States, 606 A.2d 139, 145 (D.C.), cert. denied, 506 U.S. 991 (1992)),

cert. denied, 523 U.S. 1086 (1998).

The government’ s statement that Officer Torres saw gppe lant distributing crack cocainewasa
reasonableinferencefromtheevidencethat (1) Officer Torressaw appelant engaged in atransaction
involving plagtic bagstaken from hishand, and (2) plagtic bagstaken from hishandimmediatdy theresfter
werefound to contain crack cocaine. Thegovernment’ sstatement that onewould not possessthirty-three
packages of crack cocainefor one sown persond usewas Smply asummary of the expert tesimony.

These arguments did not bring about error at all, much less plain error.

Affirmed.





