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Elizabeth J. Branda, Executive Attorney, for the Board on Professional Responsibility.

Before ScHWELB, FARRELL and Ruiz, Associate Judges.

Ruiz, Associate Judge: In both of thesereciprocd discipline matters, onefrom New Jersey, and
the sacond fromMaryland, theBoard on Profess ond Respongibility (“Board”) hasrecommended thet the
court depart from the presumption of imposing identical sanctionin areciprocd discipline proceeding, by
omitting afitnessrequirement" upon thecompletion of respondents suspensionsimposed aspart of the
sanctionsin New Jersey and Maryland. The Board reasonsthat the fitnessrequirement would represent
“subgtantidly different discipling’ from that which wewould impose hed these mattersarisen asorigingd
disciplinecases. Bar Counsdl disagrees, arguing that adeparture from the presumptively correct sanction

LA fitnessrequirement refersto thereguirements of D.C. Bar R. X1, § 16 that asuspended or disbarred
atorney provide“proof of rehabilitation” by dear and convindng evidence asacondition of rengatement.
SeelnreRobinson, No. 98-BG-1194, dipop. a 2n.1 (D.C. Aug. 19, 1999). See aso note 19,
infra.
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imposed by our Sgter jurisdictionsisunwarranted. Neither respondent hasfiled abrief or exceptionsto
the Board' sreport and recommendationinthiscourt. Weagreewith Bar Counsd thet identical reciprocd
sanctionisappropriate, and further endorse Bar Counsdl’ ssuggestion that the decision of whether the
fitnessrequirement hasbeen met inthisjurisdiction should closaly conform to thedisciplined attorney's

reinstatement in the original jurisdiction.

A. 97-BG-1979 (In re Neal J. Berger).

Inthe New Jersey disciplinary action, repondent Berger was suspended by the Supreme Court
of New Jersey for two years on October 16, 1997, after he had committed a series of fraudulent
transactionswith variousinsurerson behdf of himsdf and hisfirm. OnMarch 7, 1988, Berger filed an
insurance clam on behdf of hislaw firm, Poltrock and Berger, located in Horham Park, New Jersey, for
damage caused by an officefiretofurniture, computers, and other officeitems, whichwas settled by the
insurer, Insurance Company of North America, for $13,692.77. On April 27, 1988, thelaw firm submitted
asupplemental claim toitsinsurance agent, Horn Insurance Services, for replacement of treesand
shrubbery, rentd of new office pace and loss of paper and records. To support itssupplementd claim,
thefirm submitted acopy of alease purportedly Sgned by Richard Falkin, themanaging partner of Offices

Unlimited, Inc., the landlord for the “new” office space, and Berger, as partner in the law firm.

Thesubseguent routineinvestigation by theinsurer reved ed that Falkin wasnot associated with
Office Unlimited, and that the submitted lease form was no longer used by thelandlord. Theinsurance
investigator also determined that Berger’ slaw firm hed not rdlocated. The dam wasthen referred to the
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Fraud Divison of theNew Jarsey Department of Insurance. The Fraud Divison' sinvestigation determined
that Falkin had not infact Sgned thelease, and that Berger previoudy hed asked Falkinfor asamplelease,
which Falkin had supplied.

When asked about the claim, Berger explained to the Fraud Divison investigator that he had
obtained theleasein the event that the firm had to relocate dueto thefiredamage. Berger blamed his
secretary for migtakenly submitting thelease as part of theinsurance dam, stating that he had instructed
her to placetheleeseinthefileingead. When theinvestigator pointed out that Berger’ s Sgnature gppeared
on the letter to the insurance agent, which had listed the lease as an enclosure, Berger changed his
explanaiontosay that hehad not redized that the firm would not haveto move until after he had sent the
|etter. Thelaw firm subsequently withdrew the supplementd daim. TheNew Jersey Disaiplinary Review
Board ultimately determined that Berger’ sexplanation wasnot credible, and that Berger had forged the

landlord’ s signature on the lease with the intent to defraud the insurance carrier.

Berger dso submitted aclam to asecond insurer, S. Paul Property and Liability Insurance, on
behdf of Kemar Redty Investors(“Kdmar”), thefirm'’ slandlord for the H orham Park office space, for
gructura damageresulting fromthefire. To supplement hisdlam, on June 23, 1988, Berger submitted a
release that he had prepared and witnessed, and which was purportedly signed by Michadl Farrell,
Kemar' spresident.” After &t. Paul sent acheck intheamount of $10,428.15 to thefirm, payablejointly
to Kelmar and to the firm, respondent endorsed the check on behdf of thefirm. Farrdl’ ssgnature on

2 Thenameof Kemar’ spresident isdifferently spelled, “ Farrdl” and“Farrdl,” inthe documentsbefore
the court on appeal.
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behdf of Kelmar aso appeared on the check. The check was deposited into one of the firm’s bank

accounts under the name “ Springwick, Inc.”?

At the hearing inthe New Jarsay disaiplinary action, Farrdll tedtified thet he had beenin the process
of sdling Kemar's office gpace to Berger'slaw firm prior to thefire, and thet he was not aware of thefire
until about aweek after it had occurred. Farrdl further testified thet he did not learn ether of theclam
submitted by Berger on behdf of Kemar, or of theinsurance check and rel ease bearing hissignature, until
the Fraud Division officer showed themto him. Thedisciplinary action charged Berger with forging
Farrd|’ ssgnature on the rdl ease and the settlement check and of swearing afdsejurat ontherdease. At
the hearing, Berger denied forging Farrdll's Sgnature, and stated that he could not recall making the
attedtation or preparing therelease, and that hisnormd practicewasto takeonly juratsinthesignatory's
presence. The Disciplinary Board found that Berger had executed afdsejurat ontherdeasewhen he
notarized Farrdl’ ssgnature, and that thefa sejurat wasmadefor Berger’ spersond gain, asit facilitated
thelaw firm’sclaim for additional insurance proceeds. However, the Board did not find clear and
convinang evidenceto proveforgery ontherdease or on the settlement check because Farrdl hed tedtified
that at thetime of thefire, thelaw firm owned the property, and insurance proceedswould have been

payable to the law firm.

% Inasecond claim filed with St. Paul, Berger requested compensation for $8,000 in fire-related
expenses indudingadamof $1,681.09for damagefor furniture. A S. Paul investigator later discovered
thet thefurniturein question actualy cost $1,081.09, and determined that the receipt had been dtered to
reflect ahigher purchaseprice. Berger denied that he had dtered the recei pt, and Sated thet it would have
been pointlessto dter therecapt asthefirm had dready met itspalicy limits. TheNew Jarssy Disaiplinary
Review Board concluded that therewas not sufficient evidenceto find that Berger had either dtered the
furniture receipt or submitted it knowing that it had been altered.
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Berger waslater charged arimindly with one count of false swearing for falsdy notarizing Farrdl’s
sgnaturewithout Farrdll's appearance beforehim.* He subsaguently entered into a consent agresment with
the Fraud Divison, under which he agreed to enter into apretrid intervention program without admitting
or denying that hehad submitted afd seinsurance dam, and to pay a$5,000 civil pendty for himsdf, and
a$5,000 pendty for each of histwo law partners. TheNew Jersey Disciplinary Review Board, relying
onaseriesof casesinvolving mail fraud and schemes to defraud insurance companies, recommended
suspending Berger fromthepracticeof law for two years. The SupremeCourt of New Jersey agreed with
therecommendation, concluding that Berger had violated New Jersey Ruleof Professond Conduct 8.4
(b) (commission of crimina actsthat reflect adversaly on respondent’ sfitnessasalawyer); RPC 8.4 (¢)
(conduct involving dishonesty, fraud, deceit, or misrepresentation); and RPC 8.4 (d) (conduct prgudicid
to theadminigtration of justice). SeeIlnreBerger, 700 A.2d 1230 (N.J. 1997). Under New Jersey
Rule1:20-21, Berger wasa o required to fileapetition for reingatement with the Supreme Court of New
Jersey in order to be readmitted to the New Jersey Bar.”

After thiscourt entered an order suspending Berger onaninterimbasspursuant to D.C. Bar Rule
X1, 8 11 (d), and referring the matter to the Board for arecommendation asto whether to treet the mater

asareciproca case, Bar Counsd filed astatement with the Board recommending the imposition of

* Berger was not charged criminally with forgery or insurance fraud.

®> Under New Jersey Court Rule 1:20-21, an atorney suspended for any length of timeisrequired to
fileapetition for reinstatement with the Disciplinary Review Board. SeeN.J.Cr. R.1:20-21 (), (b). If
thereareno objectionsto theatorney’ sreingatement petition, the Board may then submit itsfindingsand
recommendationsto the New Jersey Supreme Court in lieu of ord argument. Seeid.,, (g). If the Director
of the Office of Attorney Ethicsfilesobjections, the Board, after consdering the objections, may either
submit itsfindings and recommendationsto the Supreme Court without argument, or set the matter for ord
argument. Seeid. TheDirector of the Office of Attorney Ethicsin New Jersey istheequivaent to Bar
Counsd hereintheDidrict of Columbia. SeeN.J. C1.RuLE1:20-2 (b); seealsoD.C. Bar R. X1, 86

@).
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reciproca discipline. Berger filed an affidavit, pursuant to In re Goldberg, 460 A.2d 982 (D.C. 1983),
contesting the New Jersey findings and asserting that 1) there was alack of proof establishing the
misconduct, and 2) even if he had committed the dleged misconduct, the sanctionsissued werein excess
of thoseimposad under smilar drcumdancesin New Jarsey. Berger further dated that agraveinjudice
would resultif the Didrict of ColumbiaCourt of Apped sweretoimposereciprocd disciplinebecausethe
factsdid not support such aseveresanctionintheDidrict. A second afidavit, pursuant to D.C. Bar Rule
X1, 8 14 (g), was aso submitted by Berger. On July 24, 1998, the Board filed its Rule and
Recommendation with this court, agresing that thetwo-year suspenson was gppropriate, but declining to
recommend theadditiond fitnessrequirement under the* subdtantialy different discipling” exception of Rule
X1, 811(c)(4), after concluding that it would fal outs detherange of sanctionsimposed inthe District hed

this case arisen under our original jurisdiction. Bar Counsel filed an exception to the Board report.

B. 97-BG-1980 (In re Frank A. K. Awuah).

Respondent Frank A. K. Awuah wasinddfinitely sugpended by the Court of Appedsof Maryland,
with theright to gpply for reingatement after 60 days, following aseries of disciplinary rule violations
resulting from his mismanagement of hisattorney trust account. See Attor ney Grievance Comm' n of
Md. v. Awuah, 697 A.2d 446, 454 (Md. 1997). Mot of the evidence presented in the disciplinary
proceeding related to Awuah' shandling of client moniesrece ved through settlementsreached with the
clients insurers, and his subsequent fallureto disburse payments dueto athird-party medicd provider,
Medicd Home Care Equipment (MHCE), in satisfaction of assgnmentsand authorizationswhich Awuah
hed recaived from MHCE. Beforethe Maryland trid court, Awuah admitted thet he hed failed to maintain
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asgparate account aswas required for the handling of dient funds, but stated that he had been unaware

of the requirement to maintain such a separate account.® Seeid. at 449-50.

Thetrid court found that Awuah used hispractice strugt account as arepostory for client funds
aswdl| asfor feesthat he earned in connection with some of hiscases. See Awuah, supra, 697 A.2d
a 450. After determining what monieswere owed his dients, Awuah disbursed the sumsfrom thetrust
acocount, leaving hisown feesin theaccount. Hethen used themoney intheaccount representing hisfees,
to pay persond and operating expensesasneeded. Seeid. Awuah kept no recordswith which hecould
differentiate the sums he owed to hisclientsand thesums he earned asfees. Seeid. However, thetria
court found no evidencethat any of Awuah’ sdientshad lost any money sncehe began practicinglaw in
Maryland asaresult of hispoor accounting practices. Inaddition, it gppeared to the court that dmost at
al times, Awuah was ableto maintain sufficient fundsin the account to cover al checks drawn onthe
account. Seeid. Fromthesefactud findings, theMaryland trid court concluded that Awuah had failed
tomaintain atrust account asrequired by Maryland Rule BUS3,” and that Awuah “‘ repeatedly commingled
client fundswith those of hisown and that hefailed to keep proper recordsregarding the handling of those

® Awuah did acknowledge that he was chargeable with knowledge of such a requirement.

” Mb. RuLE BU3. Duty to Maintain Account provides:

Andtorney or theattorney’ slaw firm shdl maintain oneor moreatorney
trust accountsfor the depogt of funds received from any sourcefor the
intended benefit of clientsor third persons. . . . Unless an attorney
maintains such an account, or isamember of or employed by alaw firm
that maintainssuch an account, an attorney may not receive and acocept
fundsasan atorney from any sourceintended in whole or in part for the
benefit of aclient or third person.

See also Mb. Cobe ANN., Bus. Occ. & Pror. § 10-302 (1996).

Subtitle BU of the Maryland Disciplinary Ruleswas renumbered and placed in Title 16, Chapter
600, of the Maryland Rules effective January 1, 1997. See Awuah, supra, 697 A.2d at 448 n.7.
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monies’” inviolaion of Rule BU9.2 Id. a 452 (quoting trid court). However, the court agreed with
Awuah thet theviolaionswere unintentional and that Awuah “wasnot motivated to use dient fundsfor his

own benefit.” |d.

The Court of Appedsof Maryland affirmed thelower court’ sfactud finding that Awuah did not
misappropriate any of hisclients money. Seeid. at 453. After recognizing that Awuah’ sviolations
resulted from negligent rather thenintentiona misconduct and thet Awuah had taken stepsto comply with
the rules pertaining to the maintenance of trust accounts, the Court of Appeals determined that the
gppropriate sanction was an indefinite suspension from the practice of law, with aright to apply for
reingtatement after 60 days. Seeid. at 454.° Thisright wasfurther conditioned upon Awuah' sability to
pay for dl costsrdaingtothedistplinary procesding, and uponthemonitoring of thefinandd management
of Awuah’'sofficefor aperiod of oneyear, unless sooner terminated upon the recommendation by

Maryland Bar Counsel, by a monitor approved by Bar Counsel and the Court of Appeals. Seeid.

® Md. Rule BU9. Prohibited Transactions providesin relevant part:

AnAttorney or law firmmay not borrow or pledgeany fundsrequired by
these Rulesto be depogited in an attorney trust account, . . . or useany
funds for any unauthorized purpose.

See also MDp. CobE. ANN., Bus. Occ. & Pror. 8 10-306.

° Under Md. Rule 16-713, an atorney who has been suspended for any length of timemay not practice
law until after theattorney hasfiled with Bar Counsd averified satement showing that the attorney has
compliedin dl respectswith the terms of the sugpenson, and Bar Counsel has natified the Clerk thet the
atorney hascompliedwiththoseterms. Thepetitionitsalf must “ set forth factsshowing thet the petitioner
isrehabilitated and is otherwise entitled to the rdlief sought.” Md. Rule 16-714 (b). Theaitorney hasthe
burden of establishing entitlement to reinstatement by clear and convincing evidence. 1d. (d)(4).
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Asinthe Berger case, D.C. Bar Counsd recommended to the Board that reciprocd discipline
beimposed.”® While Awuah advised the Board that he had not been reinstated in Maryland, he did not
otherwise respond to the show cause order pursuant to D.C. Bar Rule X1, § 11 (d). On July 31, 1998,
the Board filed itsreport and recommendation, agresing that Awuah should be suspended for 60 days,™
but recommending that respondent be reingtated autometically upon theexpiration of the 60-day period
without requiring ashowing of fitness. The Board disagreed with theimpodtion of afitnessrequirement
under the* substantialy different discipling” exception of Rule X1, 814 (c)(4), sating thet it fell wdl outside
therange of sanctionswhich the District wouldimposein casesof commingling.” However, the Board
further recommended aspart of the D.C. sanction that Awuah submit to the monitoring of thefinancid
management of hislaw office by Maryland Bar Counsd for aperiod of one year, unless sooner terminated.

Bar Counsel subsequently noted an exception to the Board' s recommendation.

In these consolidated gppedls, Bar Counsdl opposesthe Board' srecommendations not to indude
fitnessrequirementsinitsrecommended sanctions, assarting that the Board hasimproperly departed from
the presumptionwegpply inreciproca disciplinecasesinfavor of imposing theidentical sanctioninthe
Didrict of Columbiaasimpased intheorigind jurisdiction. Bar Counsd further arguesthat disposing of

' Weview aMaryland sanction of indefinite sugpension with theright to regpply for reingtatement after
aperiod of timeasthe“functiona equivaent” of asuspenson for the length of time before theright to
reapply ispermitted, plusarequirement of fithess. SeelnrePowdll, 646 A.2d 340, 342 (D.C. 1994).

I The 60-day period isto commence upon Awuah' sfiling of the affidavit required by D.C. Bar R. XI,
§14(g). Asof thedateof thefiling of Bar Counsd’ shrief inthis case, Awuah hed not filed the affidavit.

2 The Board stated that it did not believe afitness requirement was gppropriate particularly whereit
thought that the 60-day suspension by itself was aready “at or over the high end of sanctions.”
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thefitness requirement in areciproca discipline proceeding undermines an important safeguard of the
disciplinary systemintended for the protection of the public, without the confidenceto be derived fromthe
origind jurisdiction’ sjudgment thet theatorneysarefit toresumepractice. Insteed, Bar Counsdl proposes
that thefitnessrequirement beimposad asareciprocd métter, but thet reindatement heredsofollow inthe

main as areciprocal matter once the attorneys are reinstated in the original disciplining jurisdiction.

A. The applicable law.

D.C.BarR. XI, 811 (c) providesthat “[r]eciprocd disciplineshdl beimposed unlesstheattorney
demondrates, by dear and convinang evidence” that the attorney'scasefdlswithin oneof fiveenumerated
exceptions. SeelnreSpann, 711 A.2d 1262, 1262-63 (D.C. 1998); Inre Gardner, 650 A.2d 693,
695 (D.C. 1994). Thisrule* creastes arebuttable presumption that the disciplinewill bethe sameinthe
Didrict of Coumbiaasit wasintheorigind disciplining jurisdiction.” Inre Zdloe, 686 A.2d 1034, 1036
(D.C. 1996) (quoting In re Zilberberg, 612 A.2d 832, 834 (D.C. 1992) (citation omitted)).
Accordingly, “wewill generally defer tothe origind disciplinary court initschoice of an appropriate
sanction, even when that senction would not otherwise beavailableinthe Didtrict of Columbia” Inre
Garner, 636 A.2d 418, 420 (D.C. 1994).

Although the plain language of Rule X1, 8 11 (c) placesthe burden on the disciplined atorney to
proveby clear and convincing evidencethat alesser sanctioniswarranted, neverthe essthe Board may,
under our interpretationof D.C. Bar Rule X1, 8 11 (f)(2), recommend adifferent sanction whereit believes
that an exception applies. See Joann, supra, 711 A.2d at 1263 (citing Gardner, supra, 650 A.2d
693, 695 (D.C. 1994)). Wegivelessdeferenceto Board recommendationsin reciprocd discipline cases
thanin original proceedings. See Zdloe, supra, 686 A.2d at 1036 (comparing D.C. Bar R. X1,89
(@) withD.C.Bar R. X1, 811 (f)(2)). WheretheBoard recommendsagaing reciprocd discipline (and
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provided that Bar Counsdl hastimely filed an opposition to the Board' srecommendetion, see D.C. Bar
R. XI, 8 11 (g), or thiscourt directsthat the matter be consdered under D.C. Bar R. X1, 8 11 (f)(2)), a
different sanction may beimposed if thiscourt determines, from theface of thedisciplinary record, thet
thereisclear and convincing evidencethat one of thefivegroundsin 8 11 (c) ispresentinthecase. See

D.C. Bar R. XI, § 11 (f)(2); see also Spann, supra, 711 A.2d at 1263.

Theexceptionto theimposition of reciprocd disciplinea issueinthiscaseisfoundin 8 11 (c)(4),
which dlows usto depart from the presumed identical sanctionif “[t]he misconduct established warrants
subgantialy different disciplinein the Didrict of Columbia” To makethis determination, we conduct a

two-step inquiry:

Arg, wemust determinewhether the misconduct inquestion would not
have resulted in the same punishment here asit did in the disciplining
jurisdiction.” Second, we determine whether “the difference is
substantial.” In re Garner, 576 A.2d 1356, 1357 (D.C. 1990)
(atationsomitted). Regarding thefirg sep, “the question iswhether the
discipline of theforeign jurisdictioniswithin therangeof sanctionsthat
would beimposad for thesame misconduct” inthisjurisdiction. 1d. (citing
In re Hirschberg, 565 A.2d 610, 614 (D.C. 1989)).

Zelloe, 686 A.2d at 1036.

B. Inre Neal Berger.

In hisGoldberg affidavit explaining to the Board why theidentical discipline should not be
imposad inthe Didlrict, respondent Berger gavelargdly the same explanationsfor hismisconduct ashehed
givento the New Jersey Disciplinary Board, and argued, pursuant to D.C. Bar R. X1, 8 11 (), that lesser
sanctionswerewarranted because therewasafailure of proof establishing the charged misconduct and

becausetheimpogtion of the samedisciplineinthe Didrict “would resultin agrave injudtice, asthefacts
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do not support such asevere sanction.” The Board, taking Berger’ saffidavit into account, compared
Berger’ smisconduct to origind discipline casesin thisjurisdiction wherethe atorney hed submitted false
notarizations or falsely sworn to the authenticity of adocument, and determined that had Berger’ scase
ariseninanorigina disciplinecase, “ subgtantidly different discipling” would havebeenimposedinthe
Didtrict.”® Inrecommending that Berger be suspended for two yearswith automatic reinstatement without
ashowing of fitness, the Board congdered that Berger’ smisconduct wasfor alimited duration, and did not
involveany clients, aswedl asthefact that hehad no prior disciplinary history. Incontrast, Bar Counsdl
consdersrespondent’ s misconduct to bemore akin to casesinvolving * serious dishonesty for persond
profit,” citingInreGil, 656 A.2d 303 (D.C. 1995) and In re Goffe, 641 A.2d 458 (D.C. 1994) (per
curiam), and thusarguesthat the record doesnot establish, by therequisite dear and convincing evidence,

that a downward departure from the New Jersey disposition is warranted.

We agreewith Bar Counsel that the Board hasfailed to demonstratethat, on the face of the
disciplinary record, thereis dear and convincing evidence that the misconduct engaged in by respondent
wouldwarrant“ substantialy different discipling” had thiscase been presented for origind discipline As

3 The Board cited In re Reback, 513 A.2d 226 (D.C. 1986) (en banc), where the respondent was
sugpended for sx-monthsfor falsifying adient'ssgnature on adivorce complaint, having the signature
notarized and submitting the document to the court; and In re Thompson, 538 A.2d 247 (D.C. 1987)
(per curiam), wherethe respondent was sugpended for one year for helping adient mekefase gatements
onanINSapplication. TheBoard dso cited InreFink, 696 A.2d 1082 (D.C. 1997) (per curiam),
where the respondent was sugpended for Sx months and required to take a continuing legal education
courseinaredproca maiter for making misrepresentationsinfive U.S. Housing and Urban Devel opment
real estate closings.

¥ Bar Counsd criticizesthe Board' sdecision to conduct an “independent review” of therecord of the

New Jersey proceeding, citing In re Spann, supra, in which this court admonished the Board for

engaging “inthe near-equivaent of ade novo review” of adisciplinary proceeding inagder jurisdiction.

Spann, supra, 711 A.2d a 1265. Unlikein Spann, however, Berger did object to theimposition of

reciproca disaipling and presented what were, in hisview, mitigating cdrcumgtanceswhichwarranted lesser

sanction than that imposed by New Jersey. Under these circumatances, wefind no error inthe Board' s
(continued...)
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aprdiminary matter, we notethet therewas no determingtion by the Board thet the New Jersey disciplinary
proceeding deprived Berger of due process, that therewasaninfirmity of proof etablishing the misconduct,
or that themisconduct in New Jersey woul d not have congtituted misconduct hereintheDidrict. SeeD.C.
BarR. X1,811(c). Accordingly, wemust accept ascondusvethe New Jersey determination that Berger
committed the charged misconduct for the purpases of deciding the gppropriate sanctioninthisreciproca

discipline case. Seeid.

In determining the gppropriate sanction, the New Jersey Disciplinary Board andlogized Berger's
misconduct to casesinvolving mail and insurancefraud, recognized asan aggravating factor that Berger's
misconduct had been committed for hispersond benefit, and recommended atwo-year sugpenson, which
triggered New Jersey'sautomatic requirement of areingtatement petition. Seenote5, supra. Although
the D.C. Board on Professond Responsibility did not find any procedurd infirmitiesor lack of proof inthe
New Jersey disciplinary process, seeD.C. Bar R. X1, 8 11 (), it neverthelessre-characterized Berger's
misconduct asinvolving fase svearing, and recommended adownward departure from the New Jersey
discipline. Given thelanguageof D.C. Bar R. XI, § 11 (c),” however, the Board should not have

(...continued)
decison to independently consider whether any of the exceptions st forth in Rule X1, § 11 (c) were
goplicable. SeelnreRed, 540 A.2d 754, 758 (D.C. 1998) (per curiam); Gardner, supra, 650 A.2d
at 696.

> D.C.Bar R. XI, 8§ 11 (c) states in pertinent part:

Unlessthereisafinding by the Board [that (1) the proceeding inthe
origind disciplining jurisdiction deprived the atorney of due process, (2)
therewasan infirmity of proof establishing the misconduct, or (5) the
misconduct intheoriginal disciplining jurisdiction does not condtitute
misconduct in the District] that is accepted by the Court, a final
determination by adisaplining court outsdethe Didrict of Columbiaor by
another court inthe Didrict of Columbiathat an atorney has been guilty
of professona misconduct shall condusively establish the misconduct for
the purpose of areciprocal disciplinary proceeding in this Court.
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questioned thefactud conclusonsreachedin New Jersey, particularly wherethe Board did not havethe
bendfit, asdid theNew Jersey Board, of being ableto hear livetesimony fromwitnessesand obsarvetheir
demeanor. Cf. InreChisholm, 679 A.2d 495, 502 (D.C. 1996) (recognizing that under D.C. Bar R.
X1, 89(g)(2), thiscourt isrequired to accept the Board' sfindings of fact where hearing committee heard
witnessesand had the opportunity to observetheir demeanor, and “the Board has uphd d thefindings of
the Committee, and thesefindingsturnin subgtantia part on credibility determinationswhichweareinno
position to second-guess’) (quoting Inre Shillaire, 597 A.2d 913, 916 (D.C. 1991)). Thus, we
condder Berger's misconduct, as did the New Jersey Supreme Court, to be akinto casesinvaolving fraud

for personal gain.

In determining whether arecommended sanctionis gppropriate, we must congder the purpose
served by Bar discipline, which we have described asbeing “to protect the public, the courtsand the legd
professon.” InreHaupt, 422 A.2d 768, 771 (D.C. 1980) (per curiam). Thus, the sanction should
reflect the nature of the misconduct, and the presence of any mitigating or aggravating circumdiances. See
id. Inthisjuridiction, the sanctionsfor asingleingtance of dishonesty range from public censure, seeln
re Hadz-Antich, 497 A.2d 1062 (D.C. 1985), to disbarment, see Gil, supra, 656 A.2d 303; see
alsoInreFink, 696 A.2d 1082, 1084 (D.C. 1997) (imposing reciprocal six-month suspension of
reindatement conditional upon completion of continuing lega education requirement of original disciplining
jurigdiction). Asthetwo-year suspensonimposad in New Jersey fdlssquardy within that range, we see

no reason to deviate from that portion of the recommended sanction.

Wedso condludethat thefitnessrequirement isgppropriate. The Board determined thet afitness
requirement was not necessary because respondent’ s misconduct occurred morethan ten yearsago, he
had no prior disciplinary history, and no clientswere affected by hisfraudulent actions. InInreGil,

supra, acase which the Board considersto be ingpposte to this case, we imposed disbarment on an
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attorney who forged afriend’ sSgnature on lettersto gain accessto hisfriend’ sfundsheld in certificates
of depogt whilethefriend was on vacation, even though by thetimeof hisdisciplinery hearing, the attorney
hed repaid dl of the principa and had cooperated fully inthe disciplinary process. See Gil, supra, 503
A.2d a 304. We agreed with the Board' s recommendation to disbar the attorney even though, like
respondent Berger, hismisconduct had occurred over ashort period of time of lessthan three monthsand
he had no prior disciplinary record. Seeid. We note that in contrast to Gil’ s single instance of
misconduct, however, which admittedly involved intentional misgppropriation which warrantsautometic
disbarment, seelnreAddams, 579 A.2d 190, 191 (D.C.1990) (en banc), the Board' sconsideration
of thegppropriate sanction in this casefailed to takeinto account the fact thet the New Jersey Disciplinary
Board concluded that there was clear and convincing evidence that respondent Berger had engaged in
morethanasngleact of miscondudt, firg by forging thelandlord'ssgnature on aphony leesewith theintent
to defraud one of hisfirm’ sinsurance carriers, and, in addition, by fasdy notarizing hisfirm'slandlord's

signature on a release with a second insurer.

Moreover, theNew Jersey authoritiescond dered respondent’ sbehavior to be seriousenoughto
crimindly chargehimwith thefourth-degree offense of falseswearing for falsdy notarizing hislandlord' s
sgnaure. Although hisconsant agresment with theFraud Divison enabled Berger toavoid having to admit
or deny that he engaged in false swearing or insurance fraud, the New Jersey Board nevertheless
concluded, based on areview of thefacts, that Berger had violated New Jersey Rule of Professiond
Conduct 8.4 (b) (commission of crimind actsthat reflect adversdly on respondent’ sfitnessasalawyer).
See Berger, supra, 700 A.2d at 1230. Had Berger not avoided crimina proceedings, and been
convicted of the offensein New Jersey, *®which the New Jersey Board considered on thefacts of Berger's

1% We note that in New Jersey, a fourth-degree offense is considered to be equivalent to a
misdemeanor, seeN.J. STAT. ANN. § 2C:43-1 (1999), even though aconviction for afourth-degree
(continued...)
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case to be equivaent to mail fraud, the appropriate sanction in the Digtrict of Columbiawould be
disbarment.'” See D.C. Code § 11-2504 (a) (providing that when amember of our Bar has been
“convicted of an offenseinvolving mord turpitude,” thet attorney must be disbarred); Inre Bereano, 719
A.2d 98,99 (D.C. 1998) (recognizing that “ mail fraud, afeony offense, isacrime of mord turpitude per
se”); InreMcBride, 642 A.2d 1270, 1273 (D.C. 1994) (per curiam) (defining moral turpitude as
“intentionaly acting dishonestly for persond gain’); InreMcBride, 602 A.2d 626, 629 (D.C. 1992) (en
banc) (noting thet amisdemeanor offense”may behdd toinvolve mord turpitude on thefactsof the cass).
Disharment dwaysrequiresapetition for rengatement and showing of fitness SeeD.C.BarR. X1,816

(@.

Finally, given our concern for the public in determining the gppropriate sanction, see Haupt,
upra, 422 A.2d a 771, we are troubled by the fact that Berger <till does not gppear to recognizethe
seriousness of hismisconduct as he has continued to dispute the factual findings of the New Jersey
disciplinary authorities, blaming the submisson of theforged lease on his secretary, and daiming that he
doesnot remember notarizing thelandlord’ ssignature ontherdease. SeelnreRoundtree, 503 A.2d
1215, 1216 (D.C. 1985) (noting thet in petition for reingtatement attorney hasburden to show by dear and
convincng evidence understanding of seriousnessof misconduct). Accordingly, weconcludethat, onthe
faceof thisrecord, thereisnot clear and convincing evidence that respondent Berger’ smisconduct

warrantssubgantidly different disciplineinthisjurisdiction, and adhereto the strong presumptioninfavor

(...continued)
offenseis punishable by up to 18 monthsin prison and $10,000fine. Seeid. 88 2C:43-3 (b)(2), -6 (A)(4);
see alsoid. 8§ 2C:28-2 (categorizing false swearing as a fourth-degree offense).

7 A conviction for mail fraud goparently does not resuilt in automatic disbarment in New Jarsey. See,
eg., InreSoane, 686 A.2d 1191 (N.J. 1997) (imposing two-year suspension for conviction of one
count of mail fraud).
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of imposngidenticd sanctioninareciprocd discipline proceeding. Respondent Berger will thereforebe

required to demonstrate that he isfit to practice law upon the termination of his two-year suspension.

C.InreFrank A.K. Awuah.

Unlike Berger, respondent Awuah did not file an exception to Bar Counsdl’ srecommendation thet
identical disciplinebeimpased, informing theBoard only that hehad not yet beenreingtated in Maryland.®
In such cases, the scope of the Board' sinquiry into the gppropriateness of the sanctionislimited, see
Spann, supra, 711 A.2d at 1265, and the Board should at most “review the foreign proceeding
sufficently to satisfy itsalf thet no obviousmiscarriage of justicewould result intheimpodtion of identical
discipline—agtuation that we anticipatewould rardly, if ever, presentitsdf.” 1d. Depiteitslimited role,
the Board neverthd ess determined that it would bea graveinjugtice’ to impose afitnessreguirement in
Awuah'scase. Although recognizing thet Awuah’ scommingling of dient fundsinvolved severd different
dients thus necessitating the Sxty-day suspenson, the Board cond uded that the fitness requirement would
“cdlearly fdl far outsade the range of sanctionswhich might beimpaosed in the Digtrict of Columbiafor
commingling,” and therefore congtituted “ subgtantidly different discipline” The Board considered, among
other things, the sx-to eighteen+-month period which it normally takesto process petitionsfor randatement,
and thefact that "thereisevery indication in thismatter that the Maryland Court expects that Respondent

18 Although 60 days have passed since he wasiinitially suspended, Awuah has yet to file for
reinstatement in Maryland. Prior to oral argument, this court was informed that respondent has
ubsequently violated other Maryland rules of professond conduct, and hashad hisindefinite suspengon
extendedinMaryland. Beforehemay berengated in Maryland, Awuah must now aso pay the cogisfor
the second disciplinary proceeding and agreeto have someone monitor hispracticefor twoyears. Atord
argument, the Board sated thet it had not had achanceto review thelatest devel opmentsin Maryland, but
neverthe esswished to proceed with itsrecommendation in thisgpped. This court hasSncereferred the
additiond matter to the Board to recommend if reciprocd disciplinary action is necessary with repect to
the subsequent misconduct. See In re Awuah, No. 99-BG-736 (D.C. June 29, 1999).
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will besummarily reingtated."*® Thus, in an attempt to provide “functiondly equivaent discipling” inthe
Didtrict of Columbia®asin Maryland, the Board recommended that Awuiah shoul d be suspended for sixty

days with no requirement to file a reinstatement petition upon termination of the suspension period.

AsinBerger’ scase, Bar Counsdl takes exception to the Board' sdownward departure from the
sanction imposed by the origind disciplining jurisdiction, citing the presumption in favor of reciproca
disciplineinD.C. Bar Rule X1, 8 11 (c). Weagreewith Bar Counsd that the downward departureis
inappropriate, especialy in acase where respondent Awuah has not objected to Bar Counsal’s
recommendation of identical reciprocd discipline. Our rulesdreedy provideahigh bar for attorneyswho
object to theimpaostion of reciprocd discipline, requiring themto provetoour satisfaction by clear and

convincing evidencethat ontheface of theevidentiary record one of theenumerated exceptionsin D.C.

9 AsisthecaseinNew Jersey, asuspended or disbarred attorney in Maryland may be summarily
reinstated without ahearing by the Court of Apped supon thefiling of averified petition of reinstatement
iIf thereisno objection from Bar Counsd. SeeMd. R. 16-714; seealso New Jersey R. 1:20-2, supra
note 5.

? The Didrict’ sschemeof bar governance does not contain procedures whereby adisbarred atorney
or an attorney suspended with afitnessrequirement may be adjudged fit to practice law and summarily
reinstated. SeelnreArnett, 565 A.2d 963, 963 n.1 (D.C. 1989) (per curiam). Instead, under D.C.
Bar R. XI, 816 (d), aplenary hearing before the Board isrequired in every case wherewe haveimposad
arequirement to provefitnessto practice asacondition of reinstatement. Seeid. Inthishearing, the
petitioner must satisfy certain enumerated criteriaas set forthin Rule X1, 8§ 16 (d), andinInre
Roundtree, supra, 503 A.2d 1217. RuleXl, 8 16 (d) requiresthat an attorney seeking reinstatement
demondrate ultimatdy to thiscourt that he or she has*the mora qudifications, competency, and learning
inlaw regquired for reedmisson” and that hisresumption of practicewill not bedetrimentd totheintegrity
and standing of the Bar, or to theadminigration of justice, or subversvetothepublicinterest.” Id. We
consider five factors in each reinstatement case:

(1) thenatureand arcumgtancesof themisconduct for which theattorney wasdisciplined,
(2) whether the attorney recognizesthe seriousness of the misconduct; (3) theattorney's
conduct Sncedistiplinewasimposad, induding the tepstaken to remedy past wrongsand
prevent future ones, (4) the attorney's present character; and (5) the attorney's present
gualifications and competence to practice law.

Seelnre Sede, 630 A.2d 196, 201 (D.C. 1993) (quoting Roundtree, supra, 503 A.2d at 1217).
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Bar Rule X1, 8 11 (c) warrantsdifferent discipline. SeeD.C. Bar Rule X1, 8 11 (f)(2). Thus, afortiori,
wherethere hasbeen no objection fromthe attorney to theimposition of reciproca discipline, we repeet
that the “ obvious miscarriage of justice’ which isrequired for adeparture from the presumed identical
disciplineis“agtuation that weanticipatewouldrardly, if ever, present itsalf.” Soann, supra, 711 A.2d
a 1265. Weare particularly unpersuaded that such astuation presentsitsalf herewhere, even after the
Board'srecommendation and Bar Counsd'sexception, respondent Awuah has not complained to thiscourt
that identical discipline should not be imposed.

We condudewith afew wordsabout the proceduresto befollowed in Stuationswhere, asin bath
of theseappeals, theorigina discipliningjurisdiction, unlikethe District of Columbia, hasprocedures
providing for summary reingatement wherethe petitioner assartsthet he or she has met the conditions of
reinstatement, and there has been no objection from Bar Counsdl or itsequivalent. Bar Counsel
acknowledgesthe Board sattempt to provide* functiondly equivdent disaipling’ inlight of Maryland sand
New Jersey'spractice of summearily reingtating sugpended atorneysto the bar wherethereisno objection
fromBar Counsd, seeMd. Rule 16-714 (d)(2); N.J. Court Rule 1:20-21, but submitsthat the gppropriate
responseisnot to alow automatic reinstatement in the District of Columbiaupon expiration of the
suspension period, asthis gpproach potentialy could put Didrict resdentsat risk wherethe disciplined
atorney hasnot demondrated fitnessto practicelaw inhisor her homejurisdiction. Ingead, Bar Counsd
recommends that this court continue to impose the reciprocd fitness requirement asacondition to
reingatement, and leaveopenthepossibility of vacating therequirement for anindependent full-fledged
fitnessinquiry inthisjurisdiction, seesupra note 20, oncethe attorney hasdemondrated fitnessto practice
pursuant to thesummary proceduresapplicablein theorigind disciplining jurisdiction, and upon Bar

Counsel’ s representation to this court that the attorney has satisfied the Roundtree criteria.
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We consider Bar Counsdl’ s proposal to be quite sound, one which strikes aproper balance
between the purpose served by Bar discipline, which is“to protect the public, the courtsand thelegd
profession,” Haupt, supra, 422 A.2d at 771, and the deference given to the origina sanctioning
juridiction inreciprocal disciplinecases. See, e.g., Garner, 636 A.2d at 420. Under this proposd,
absent objection by Bar Counsel that the attorney has not met the Roundtree criteria, an attorney who
Is suspended with afitness requirement in the Didtrict of Columbiathrough imposition of discipline
reciprocal tothat imposedinajurisdiction that permitssummary reinstatement, will berelieved of the
reindatement requirement here, and be permitted to resume the practice of law in the Didrict of Columbia,
oncetheattorney has demondrated fitnessto practicein asummeary proceeding stisfactory totheorigina
disciplining jurisdiction.” Cf. Inre Arnett, supra note 20, 565 A.2d a 964 n.1 (noting, in reciproca
discipline case, that attorney subject to reingtatement requirement is not automéaticaly reinstated in the
Didrict of Columbiaupon rengatement in origind jurisdiction). Asour Bar governance scheme cregtes
arebuttable presumption that theidentica sanctionwill beimpaosedin reciproca discipline cases, we
congder it gppropriatefor thiscourt to follow thelead of the origing disciplining jurisdictionin determining
when thereinstiatement requirement imposed on the disciplined attorney doesnot require afull-fledged
proceading. Accordingly, Soasto provide*functionaly equivaent discipling’ inthe Didrict of Columbia
asinjurigdictionssuch asNew Jarsey or Maryland which automatically imposeareingatement requirement
on dl suspended attorneysand provide for summary reindatement of atorneyswhere Bar Counsd or its
equivaent does not object, wewould antici pate that the Board will adapt its procedures so asto minimize
thelength of timeit would taketo advise the court whether the reindtatement requirement should be vacated
insuch cases. Cf. Steele, supra note 20, 630 A.2d at 201 (Farrell, J., concurring) (noting that the

reinstatement process in the District of Columbia takes approximately eighteen months).

1 Respondent Awuah' s case presents astrong casein support of Bar Counsdl’ s proposal, and againgt
the Board' sgpproach, as he has subsequently been found to haveviolated additional Maryland rules of
professional responsibility, and remains suspended in Maryland. See note 18, supra.



21

Inview of theforegoing, weimposetheidentica sanction of Sixty-day and two-year suspensons
imposed by Maryland on Awuah and by New Jersey on Berger, respectivey, with the requirement that
both respondents prove their fitnessto return to the practice of law upon the completion of their

suspensions.

So ordered.





