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PeEr CURIAM: Respondent James A. Bielec is an attorney admitted to the bars of the
Commonweslth of Virginiaand the District of Columbia. After he entered into aconsent decreewitha
judge of the United States Bankruptcy Court for theEastern Didrict of Virginia, voluntarily agreeingtothe
griking of hisnamefromtheroll of attorneyseligibleto practice beforethat court, the Board of Professona
Respons bility (Board) recommended that thiscourt not imposeany reciprocd discipline, findingthat to do
so would result in adeprivation of respondent’ sright to due process of law. We agree with the Board's

recommendation.
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OnMay 9, 1997, an attorney from the Office of the United States Trustee (U.S. Trustee) filed a
complaint inthe United States Bankruptcy Court for the Eastern Digtrict of Virginiaseeking apreliminary
and permanent injunctionto bar Richard C. Deering, and hisagents, from practicing law in any bankruptcy
matter before that court. The complaint wasfiled in response to and with a pending bankruptcy case, In
re Julie K. Owens, Case No. 97-12084-SSM (Chapter 7), a case being handled by Mr. Deering and
dlegedly by the respondent. TheU.S. Trustee' scomplaint focused primarily on Mr. Deering, aleging that
Deering was not licensed to practicelaw in Virginia, but maintained alegd practicein Virginiathrough an
entity, Richard C. Deering & Associates. The complaint further stated that Julie K. Owens consulted with
Deeringinregard to filing for bankruptcy and that abankruptcy petitionwasfiled in her case on March 21,
1997. Ms. Owens had not viewed her bankruptcy schedules prior to the filing of her petition, and her
purported signatures on the schedules, in fact, were made by Mr. Deering. Ms. Owensdid not see her
schedules until the day before the meeting of creditors. The U.S. Trustee’ scomplaint also averred the
followingagaingt JamesA. Bidec: 1) that he signed the bankruptcy fee disclosureform asloca counsd for
the debtor’ sattorneys, Richard C. Deering & Associates, and 2) that Ms. Owens never met or saw the
respondent. Thecomplaint concluded by aleging that the* defendants’ professiona conduct issoimproper
asto congtitute an immediate and present danger to the public;” and that “ the representation accorded the
debtor [Ms. Oweng| inthiscaseis cons stent with the poor quality of service rendered in bankruptcy cases

in which Richard C. Deering islead counsdl.”



A hearing on the matter was conducted on May 20, 1997 in the Bankruptcy Court, in which
Deering effectively consented to being permanently enjoined from practicing before that court, and a
temporary injunction was sought but denied with respect to therespondent. In hisopening statement, the
U.S. Trustee Sated that “Mr. Deering basically wantonly disregarded dl the[ethical] rules and we believe
[respondent] knew abouit it or should have known after hundreds of caseswhat was going on, and hefailed
to do anything.” However, after conceding that he did not have knowledge of any misconduct on the part
of therespondent, the U.S. Trusteeindicated that he wished to find out “what was going on with their

Bielec had previoudy filed an affidavit declaring that he did not sign the pleadingsin Ms. Owens
bankruptcy case, did not provide any advice or representation to her, did not spend any time on her meatter,
and did not receive any compensation from her. 1n addition, Bielec had sent aletter to the Clerk of the
Court, dated April 25, 1997, stating that Deering had been using hisnamein Virginia Bankruptcy cases

without his consent and that Bielec had advised the Virginia Board of this information.

On May 29, 1997, Deering was deposed by the U.S. Trustee. Deering’ s deposition is described
asequivoca by theBoard. Deering’ stestimony stated that he Sgned Bielec’ s namewhenever it gppeared
inthe Owens pleadings, but also explained that Bielec knew that he was Signing his name and that thiswas
along standing practice between thetwo of them. A fina hearing for apermanent injunction with respect

to Bielec was scheduled for July 9, 1997.



OnJuly 7, 1997, Bidec entered into a consent decree by which the bankruptcy judge entered an
order permanently enjoining himand striking hisnamefromtheroll of atorneysadmitted to practice before
that court. Thejudge sorder explicitly stated that Bielec neither admitted nor denied the alegationsin that
proceeding and that the respondent did not waive his right to introduce evidence in response to the

allegations in any future proceedings.’

! The entirety of the bankruptcy court’s order reads as follows

THISMATTER CAME to be heard on defendant James A. Bielec's
request that his name be stricken from the rolls of attorneys admitted to
practice before the United States Bankruptcy Court for the Eastern
Digtrict of Virginia, AlexandriaDivision, and upon the Complaint of the
Officeof the United States Trustee seeking apreliminary and permanent
injunction against Mr. Bielec from practicing before this court,

IT APPEARING TO THE COURT that the sameisjust and proper; and

IT FURTHER APPEARING TO THE COURT that the parties agree
that Mr. Bielec neither admits nor denies alegations set forth in the
pleadings herein nor waives hisright to introduce evidence in response to
said alegations in any future proceedings; it is hereby

ADJUDGED, ORDERED AND DECREED that the nameof JAMESA.
BIELEC be and hereby is stricken from theroll of attorneysadmitted to
practice before this court; and it is further

ADJUDGED, ORDERED AND DECREED that Mr. Bielec shall be
permanently enjoined from the practice of law beforethiscourt; anditis
further

ADJUDGED, ORDERED AND DECREED that by the entry of this
Order Mr. Bielec neither admits nor denies allegations set forth in the
pleadings herein nor waives hisright to introduce evidence in response to
(continued...)
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On September 10, 1997, Bar Counsd filed acertified copy of the bankruptcy judge sduly 7, 1997
order “disbarring” Bielec, and proposed that he be placed on interim suspension. On October 6, 1997,

we suspended Bielec until final resolution of the case by this court.

In March of 1998, Bidec filed amoation in the bankruptcy court pursuant to Fed. R. Civ. P. 60 (b)
and Fed. R. Bankr. P. 9024 seeking to vacate or modify thejudge’ sJuly 7, 1997 order. He asserted that,
contrary to his expectation, the Digtrict of Columbiaand bars of other courts were using the order to exact
reciproca disciplineby tresting it asthe functiond equivaent of an order of disbarment. Thejudgefound
that there was nothing ambiguous or unclear about the order and denied the respondent’ srequest. In doing
s0, the bankruptcy judge articulated that he did not believe it was an order of disbarment and that the
bankruptcy court did not have aformal rule on thedisbarment of counsal. Thejudge aso expressed that
Bielec could apply for readmission immediately and raised a question asto whether the order was limited
and only prohibited the respondent from appearing before him and not other bankruptcy judgesin the

Eastern District of Virginia.

Bar Counsdl filed an exception tothe Board’ sreport recommending against reciprocd discipline,

!(...continued)
said allegations in any future proceedings.

AND THISCAUSE ISCONCLUDED asto defendant James A. Bielec.
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primarily relying onthefact that thereisapresumption in thisjurisdiction thet the origina disciplineimposed
by the disciplining court should be imposed here on areciproca basis. Bidec and the Board argue that
theimposition of reciprocal disciplinein this case would violate his due processrights because the U.S.
Trustee scomplaint failsto chargehim with any specific disciplinary violations, and thus, Bielec could not
have been on fair notice of the charges and the accompanying consequences in thisjurisdiction. In
response, Bar Counsdl positsthat Bielec’ s consent estops him from making any due process challengeto
reciproca discipline, and that the allegations againgt Bielec in the U.S. Trustee' scomplaint, aswell asthe
Trustee' s statements in the preliminary injunction hearing, are sufficient to put Bielec on notice of
disciplinary violationsand, thussatisfy notionsof dueprocess. TheBoard respondsthat athough theremay
have been factua statementsthat referenced the respondent, the lack of clear and specific alegations of
impropriety that could giveriseto charges of disciplinary violationsfail to give Bielec fair notice, and

therefore, the due process exception to reciprocal discipline applies.

Itistruethat thereisapresumption in thisjurisdiction that the origina disciplineimposed by the
disciplining court should beimposed here onareciprocal basis. InreSpann, 711 A.2d 1262, 1263 (D.C.
1998); Inre Zilberberg, 612 A.2d 832, 834 (D.C. 1992). The presumption isinvoked and identical
disciplineisrequired unlessthereisclear and convincing evidencethat an exceptionto D.C. App. R. XI,
8 11(c) applies. Inre Gardner, 650 A.2d 693, 695 (D.C. 1994); Inre Garner, 576 A.2d 1356, 1357
(D.C. 1990) (per curiam). The Board recommended that reciproca discipline not beimposedin thiscase,
citing three of the exceptionslistedin section 11 of Rule X, (c)(1), (c)(2), and (c)(3). Specifically, the

Board articulated that imposing reciprocal disciplinewould deprive the respondent of hisdue processrights
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because he did not have fair notice of the violations for which he might be subject to disciplinein this
jurisdiction. SeeRule X1, 811 (c)(1). Inaddition, the Board argued that there was an infirmity of proof
to find Bielec guilty of any misconduct, given Deering’ s“ equivocal” deposition and Deering’ s disbarment
inthe Digtrict of Columbiafor unauthorized use of attorneys namesasloca counsd.? SeeRule X1, 811
(9)(2). Findly, the Board suggested that the imposition of reciprocal disciplinewould constitute agrave

injustice.®* See Rule X1, § 11 (c)(3).

We acknowledge that the bankruptcy court isadisciplining court within the meaning of Rule XI,

§11 (a), asjudges of that tribunal have the authority to suspend or disallow attorneys from appearing

2 The Board proceeded to review the record de novo, and in doing so concluded that thereisan
infirmity of proof establishing misconduct onthe respondent’ s part; however, we are not convinced of this
point. Therespondent cannot complain of anincompleterecord, and thelack of evidence of misconduct
thereof, once he chooses to stop the proceeding and consent to discipline. SeelnreDay, 717 A.2d at
887. TheBoard' s characterization of Deering’ s deposition as* equivocal” because at one point Deering
stated that he used the respondent’ s name without authority, and then at another juncture Deering
expressed that he commonly used the respondent’ s name and Bielecwas aware of thisongoing practice,
doesnot create an infirmity of proof. Had there been an exhaustive hearing, absent Bidlec' s consent, then
perhapsthe evidencein the record would be sufficient for afinding of misconduct on hispart. 1d. at 889.
But that did not happen in this case.

¥ Wergect Bar Counsd’ s argument that the Board stepped outside of its authority by basing its
legd conclusionson argumentsthat the respondent did not himself present, citingInre Spann, 711 A.2d
at 1265. In Spann, we articulated that this court has* independent authority to imposedifferent discipline
if it finds* on theface of therecord. . . by clear and convincing evidence'  that an exception gpplies.” 711
A.2d at 1263. The decision further expresses that “[p]ursuant to the same authority, the Board can
recommend adifferent sanction whereit believes an exception applies.” Id. (citation omitted). Thus, in
Soann we held that this court and the Board can, on their own accord, decide whether an exception to the
general rule existsin acase where the respondent contestsreciprocal discipline. Seeid. at 1263, 1265
(describing the Board' sroleas*limited” inareciproca discipline case unopposed by the attorney); D.C.
Bar Rule XI, 8 11 (f)(2). Moreover, the Board' s decision rests ailmost entirely on the violation of the
respondent’ s due process rights — which was a general argument proffered by the respondent.
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beforeit. Thus, theaction of the bankruptcy court in striking Bielec' s name from the roster of attorneys
eligibleto practice beforeit congtituted discipline, and the fact that the court’ sorder originated as part of
adaivil injunction proceeding rather than adisciplinary proceeding isof no materid differenceto our andyss.
Seelnre Spiegeman, 694 A.2d 59, 60 (D.C. 1997). Moreover, the fact that Bielec neither admitted nor
denied any dlegations of misconduct when he consented to the striking of hisnameisadsoinggnificant. This
court has consistently held that discipline imposed by acourt that is voluntarily acquiesced in or not
contested by arespondent does not prohibit the imposition of reciproca disciplinein thisjurisdiction. See
InreDay, 717 A.2d 883, 886 (D.C. 1998) (imposing reciproca disciplineon an attorney who voluntarily
resgned from the FHloridabar in face of alegations of misconduct); InreRichardson, 692 A.2d 427, 431-
36 (D.C. 1997) (same). Anattorney who knowingly and voluntarily waiveshisor her right to any further
process or a hearing in the originating court consequently waives the right to a hearing in the Digtrict of
Columbiaon the underlying charge of misconduct, even absent forma adjudication of hismisconduct. See

id.; InreDay, 717 A.2d at 887.

In Richardson, the respondent served as atrustee and attorney for the Jacqueline Overton Trugt.
TheFloridaBar wasinformed that the respondent had taken excessive feesfrom thetrust, and whilethis
complaint of misconduct was pending, the respondent petitioned to voluntarily resgn fromthe HoridaBar.
His petition to resign was granted by the Florida Supreme Court, with leave to seek reinstatement after
threeyearsfor hismisconduct. Bar Counsdl notified thiscourt of Richardson’ sresignation from the Florida
Bar and recommended reciprocal discipline. The matter was referred to the Board, which ultimately

concluded that Richardson had been disciplined by the HoridaBar for his misconduct, and that reciproca
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discipline, athreeyear suspension, should beimposed. The respondent took exception to the Board's
recommendation of reciproca disciplineand hissuspensionwithout an evidentiary hearing. InRichardson,
we upheld theimpogtion of reciprocd discipline when an attorney consented to discipline, neither admitting
nor denying misconduct intheorigina disciplining court. We heldin Richardson that an attorney cannot
make adue process chalenge based on hisright to ahearing in the District of Columbiawhen he consented

to discipline and voluntarily waived a hearing in the original jurisdiction.

If Richardson validly waived an evidentiary hearing in Florida, heis
deemed to have waived an evidentiary hearing on the same charges that
would otherwise be required by due process before he could be
suspended from the practice of law in this jurisdiction.

692 A.2d at 434.

Thus, Bidec' sargument that consenting to discipline without admitting misconduct implicatesadue
processright to ade novo hearing inthe Digtrict of Columbiamust fail. However, the Richardson decision
rests on the premise that the attorney’ s due process rights were protected in the original proceeding until
the point at which the attorney consented to discipline. Importantly, the court in Richardson expressed that
if the respondent “validly waived an evidentiary hearing in Florida, he is deemed to have waived an
evidentiary hearing on the same charges’ inthisjurisdiction. Seeid. (emphasisadded). For thisreason,
the language of this court in Day clarified that Richardson applies uniformly to all cases, unless the
respondent can prove that he or she suffered a deprivation of due processin the original disciplining court

that requires a de novo hearing in thisjurisdiction.
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In Day, the respondent discovered that money was missing from her client escrow account, and
her husband admitted to her that he had stolen the money from her client account. The Florida Bar
ingtituted an investigation of Day for the misappropriation of client trust accounts. Day filed a Petition for
Leaveto Resign, which was opposed by the HoridaBar because of “the pending disciplinary investigation
for trust account violationsand misgppropriation, her failureto cooperatewith theinvestigation and because
shedid not specify aperiod of resgnation.” InreDay, 717 A.2d a 885. Inresponsetothe HoridaBar's
opposition, Day filed an Amended Petitionfor Leaveto Resign, “ permanently, without leaveto reapply”,
that was granted by the Supreme Court of FHlorida. Id. In her Amended Petition, “ Day noted her previous
public reprimand [relating to improper notarization of affidavits], and acknowledged the pendency of a

Florida disciplinary investigation for failure to properly maintain trust accounts.” Id.

This court was notified of Day’ s disbarment and informed the Board. The Board recommended
reciproca disciplinefor the conduct that caused her to voluntarily resign fromthe FloridaBar. Day took
exception to the Board’ srecommendation, arguing that therewas no evidence of wrongdoing warranting
disbarment because the Floridadisciplinary rulesdo not require an admission of misconduct asacondition
tovoluntary resignation. Thiscourt in Day concluded, asin Richardson, that reciproca disciplinewas
warranted and that the refusal of a de novo hearing in thisjurisdiction did not violate due process.
However, wedso articulated in Day that the attorney did * not contend that she had no notice of the nature
of the charges against her in Floridaand of the sanction if she elected to resignin lieu of defending the

disciplinary proceeding.” Id. at 887.
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Thus, contrary to Bar Counsdl’ s argument, Richardson’ s holding that an attorney consenting to
discipline need not be afforded ade novo hearing in thisjurisdiction does not preclude an attorney from
proving an exceptionto reciprocal disciplinebased on clear and convincing evidencethat “the procedure
elsewhere was so lacking in notice or opportunity to be heard as to constitute a deprivation of due
process.” RuleXl, 8§11 (c)(1); InreDay, 717 A.2d at 887. In the present case, as distinguished from
Richardson and Day, we simply do not have clear allegations of misconduct that constitute disciplinary
violations, and thus, Bielec was not on notice of the nature of the charges against him. In Richardson,
Richardson served asthetrustee and attorney for the Jacqueline Overton Trust, and hewas awarethat the
Florida Bar received acomplaint that he had taken excessive feesfrom thetrust. 692 A.2d at 432-34.
In Day, the attorney was on notice that the FHloridaBar initiated an investigation for trust account violations
and misappropriation and that the Florida Bar was prepared to bring charges based on this professional
misconduct. 717 A.2d at 885. Similarly, inInre Sheridan, 680 A.2d 439, 440 (D.C. 1996), acase
whereweimposed reciproca disciplineon an atorney who surrendered hislicenseto the Virginiabar in
face of alegations of misconduct, the attorney was aware of allegationsthat he had “improperly used
confidentia information obtained from former clients, harassed former clientswith litigation, and pursued

discovery through deceitful means.”

Asdgtated above, reciprocal disciplineisappropriate unlessthereisclear and convincing evidence
inthe record that due processwas not afforded inthe origina court. SeeRule X1, 8§11 (c)(1). An attorney
isentitled to procedural due processin adisciplinary hearing, whichincludesfair notice of the charges

against him. SeelInreRuffalo, 390 U.S. 544, 550-51 (1968). Such notice is necessary to afford the



12

attorney an opportunity to explain or defend againgt alegationsof misconduct. 1d. Inthiscase, athough
the respondent consented to his suspension before the bankruptcy court, we are unable to identify any
evidencein the record which describes the specific chargesagaingt him or the ethical violationsthat form
thebasisfor hissuspension. Bar Counsel maintainsthat “thealegationsof the U.S. Trustee' scomplaint,
without more, sufficed to give Respondent adequate notice that the Trustee was chdlenging Respondent’s
association with Deering in the latter’ s pattern or practice of inadequate legal representation of clients
before the bankruptcy court.” Wehold, however, that such vague and ambiguouslanguageisinadequate
to satisfy due processrequirements and isno substitute for clear charges of specific disciplinary violations.
Not only doesthe U.S. Trustee' scomplaint never mention any disciplinary code violation, but it failsto

detail any action on the respondent’s part that indicates that he engaged in misconduct.

The bare statement inthe U.S. Trustee' scomplaint that Bielec' sname appeared asloca counsdl
on Ms. Owens' bankruptcy schedules and that he had not met Ms. Owensis not acharge of misconduct,
and this statement is substantially different from the allegations offered by Bar Counsel that: 1) the
respondent engaged in a*“fraudulent scheme perpetrated by Mr. Deering and respondent to obtain funds
from desperate, vulnerable bankruptcy clientswithout properly counseling the clientsor providing the
agreed services, and then lying to clients about the status of their matters’, 2) that this schemewasachieved
by the appearance of respondent’ s name and signature on * hundreds of cases aslocal counsel for Mr.
Deering” and by theforgery of client signatures, and 3) that “ respondent filed inaccurate petitions because
he nor the clients viewed the representations set forth in the petitions to determine their accuracy.”

Likewise, the U.S. Trustee' sgeneral assertion that Bielec’ s* professional conduct isso improper asto
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congtitute an immediate and present danger not only to clients but to the public” isaso deficient of any
actual chargesof misconduct. Inthesamevein, the U.S. Trustee' scomment that “Mr. Deering basically
wantonly disregarded all therules, and we believe Mr. Bielec knew about it or should have known after
hundreds of caseswhat was going on, and hefailed to do anything” could only suggest that the respondent
wason notice of violating every disciplinary rule of the bankruptcy court and the barsof Virginiaand the
District of Columbia. Indubitably, this vague generalization cannot and does not satisfy due process.
Furthermore, it is not enough for Bar Counsdl to proffer, after the original hearing,* the specific charges

against the respondent and what violations of the Bar Rules he may have transgressed.

Inthis case, unlike Richardson, Day and Sheridan, the dlegationsin the U.S. Trusteg' scomplaint
did not clearly state a specific charge of misconduct against the respondent. Nor did the Trustee' sora
dlegationsinthe preliminary injunction hearing detail what therespondent, infact, did that might congtitute
misconduct and adisciplinary violation. Inshort, inorder to justify reciprocal discipline based onthe
respondent’ s deemed admission of professiona misconduct inanother jurisdiction, the record must clearly
reflect either the conduct that would riseto theleve of adisciplinary violation or the specific disciplinary
violation which the attorney admitted. Moreover, asapractical matter, without knowledge of what

disciplinary violations occurred, it isdifficult for this court to discern which ethical canon, if any, the

* Bar Counse’ shrief on gpped lisssnumerousviolationsof the District of ColumbiaBar Rulesthat
could beinferred from the charges alleged against Mr. Deering and the facts noted about the respondent,
including conduct that violatesRules8.4. (c) (dishonesty), 8.4 (d) (interferencewith the administration of
justice), 8.3. (@) (failure to report misconduct), 5.5. (b) (asssting unauthorized practice), 1.3 (@) (failure
to represent dient zedoudy and diligently), and 1.3 (b) (intentiond failureto seek client’ slawful objectives).
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respondent’ s conduct violatesin the Digtrict of Columbiaand what sanctionswewould apply for the same

or similar violationsin thisjurisdiction. See Rule X1, 8 11 (¢)(4), (c)(5).

Due process demands more than vague and unspecified conclusions without clear charges of
misconduct, and therefore, the U.S. Trustee' s complaint does not suffice to put the respondent on fair
notice of the ethica violationsfor which he consequently wouldface disciplinein thisjurisdiction. “While
the ultimate choice of a sanction restswith this court, our rule requires usto respect the Board' s sense of
equity inthese matters unlessthat exercise of judgment provesto be unreasonable.” Inre Richardson, 692
A.2d at 436 (citation omitted). We agree with the judgment of the Board that reciprocal disciplineis
inappropriate in this case because Bielec was not given fair notice of the disciplinary charges againgt him.
SeeRule X1, 811 (c)(1). For thesereasons, we adopt the recommendation of the Board and declineto

impose reciprocal discipline.®

So ordered.

®> Asthe Board has previoudy announced, the Office of Bar Counsel isfreeto ingtituteitsown
investigation of any professional misconduct on the part of the respondent.





