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Before FARRELL and GLICKMAN, Associate Judges, and NEWMAN, Senior Judge.

FARRELL, Associate Judge: In thisdigoute over the parformance of amgor government contradt,
the Didrict of Columbia chalengesthe decison of the Didrict of Columbia Contract Appeds Board (Athe
Boardi) converting the default termination of Kora & Williams Corporation to a termination for the
convenience of the Didrict of Cdumbiaand avarding Kora& Williams and its surely (herefter cdllectivdy

AK& W) totd cogts of $12,410,991 plusinterest a four percent per aanum. The Didrict primarily atacks
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two procedurd rulings of the Board by which, & the entilement hearing, it restricted the testimony thet two

expert witnesses retained by the Didrict would be dlowed to give, and dedined to impose sanctions on
K& W for what the Didrict argues was K& W-s expert:sfalure to meke discovery of the main exhibitshe
employed a the hearing. The Didrict dso chdlenges the Board:s dlocation of the burden of proof & the
entittement hearing, mounts an aray of attacks on the manifdd bessfor the Board:s decison on entitiemernt,
and contends that the Board erroneoudly faled to require exhaudtion of adminidretive remedies before
deciding the issue of quantum. After conddering dl of the Didrict:s arguments, we &firm the Boardss

dedgoninitsentirety.

|. Background

! K&W:sgoped to the CAB was hifurcated with the consent of the partiesinto an entitiement hearing
deding with the lavfulness of termination for default, and a quantum hearing (in the event that proved

necessary) to establish cods or damages.
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Thislitigation hed itsorigin in Congress passage of the Union Station Redevelopment Act of 1981

intended to complete the restoration and expangon of Union Sation. As part of the Act, Congress gave
the Didrict of Columbiaresponghility for completing the parking Sructure and devel oping railroad acoess
fadlitiesa Union Sation. The project required completion of the bus and parking garage and condtruction
of: aMan Levd Extendon between the garage and H Stret; aLower Track Acoess Fadility; a Southeest
Garage Ramp; and a Link Structure connecting the historic Union Station with the garage and the Lower
Track Access Fadlity. Redoration of the Union Station higtoric sructure was not the Didricts
respongbility, but was to be peformed contemporaneoudy by the Union Station Redeved opment
Corporation, apublic body. The Didrict engaged Sverdrup & Parcd, Consulting Engineers (ASverdrup()
to do the sructurd and enginesring design of the parking fadlity, and eventualy contracted with K&W to
perform the congtruction work. The contract with K& W established November 11, 1985 (550 cdendar
days) as the completion date for the Link Structure and October 27, 1986 (900 cdendar days) asthe

completion date for dl remaining contract work.

From the beginning, as the Board found, the condruction work was besgt with problems gemming
from design. Spedificdly, Sverdrup hed designed the Main Line Extenson to reguire four or more train
tracksto be out of service during congruction, but AMTRAK (which, through a subsdiary, conductsthe
railroad operations & Union Saion) indsed that no more then two tracks be out of sarvice a any onetime.
Also, aAssquencing paradoxi resulted from the fact thet the contract spedified completion of the Inbound
Passageway (the mgority of the Lower Track Access Fadility) before condruction of the adjoining lower

level Link Structure, even though equipment sysems on which the former depended wereto be inddled
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in the lower levd Link. Additiond problems developed during condruction with the inddlaion of the

kylights and supporting structures, pile driving operaions, AMTRAK:srefusd to vecate certain offices,
and denid of access to an active track sour that serviced the nearby United States Government Printing

office, dl problems which affected the planned overdl congtruction sequence known asthe Aaritica path.@

These and amilar problems miade completion of the project by the contract dates impracticd,
dthough responghility for the resuiting ddays was srongly disputed at the entitlement hearing. In January
of 1987, the Didrict purported to establish a new overdl completion date of November 1987, later
informing K&W thet it would be held to apromised July 1987 finish date for the Link Structure. In April
of 1987, the Didrict warned K& W that it was conddering action to terminate the contract for fault, and on

June 19, 1987, it terminated the contract in aletter thet gave as reesons K&W-s.

current falure and refusd to make suffident progress toward the timely
completion of the link dructure and garage; the lack of diligence to
prosscute work toward timdy completion; and failure and refusd to
complete work on time throughout this contract . . . .
K& W gopeded the termination to the Board, which eventudly conducted an evidentiary hearing
on entitlement & which over 6000 exhibits were introduced and testimony spanned more than 53800
transript peges. Following post-hearing briefing, the Board issued a 170-page opinion and order in which
it conduded that the default termingtion was unlawful and should be converted to one for the convenience

of the Didrict. The Board found, as independent grounds for its decision, thet:
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(1) K&W was excusably ddayed inits Afailure to make progressl toward
the new completion dates, (2) in fact the Didrict had waved and never
reesteblished contract completion detes, (3) the Didricts decison to
terminate without andyzing and dlocating repongihility for the ddayswas
an abuse of discretion; (4) the Didrict materidly breached the contract by
(@ refuang to grant equitable adjusments (b) wrongfully withholding
payments, and (¢) faling to resolve mgor design defects, (5) the
contrecting officer abdicated his persond responghility for the default
decigon; (6) the Didrict failed to submit the propased default terminetion
to the Director of Adminidraive Savices as required; (7) the default
decison was arbitrary and capricious; and (8) the decison to terminate
was made in bed faith.

Following unsuccessful negoatiations and then ahearing on quantum, the Board awarded K& W codts for

unpaid performance, subcontractor settlements, and dam preparetion.

1. Discussion

A. Evidentiary Rulings

The Didrricts primary argument in this court rdaesto two evidentiary rulings by the Board which
the Didtrict contends undermined the fairness of the entitlement hearing. Firs, as adiscovery sanction, the
Board limited the testimony of the two principa expertsthe Didrict intended to offer regarding cause for
the congtruction ddlaysto the testimony they had given a their depositions; and second, the Board refused
to exdude exhibits prepared by K& W:s main expert thet had not been turned over to the Didrict until a
month beforetrid and after the witness hed been deposad. Wetreet these rulingsin successon. Ultimetdly,
the Didlrict has not convinced us that it was prgjudiced by ether ruling to the extent necessary to permit

reversd.



1. TheTegimony of Myersand Fiander

a. Background

Following a premature goped of the default termination to the Board (later valuntarily dismissed),
K&W filed a dam with the Director of the Department of Adminidrative Sarvices in January 1988,
assating that the default termination was improper because the Didrict hed not granted necessary time
extensons or atherwise followed proper procedures in terminating. In November of 1989 K&W was
permitted to gpped to the Board,” which it did in January of 1990 filing its forma complaint in March of
that year. K&W served interrogatories on the Didrict asking it, among other things, to identify its expert
witness on the delay issues. In October of 1990, the Didlrict subgtituted new counsdl, who moved for a
120-gay of the proceedings and an enlargement of time to respond to the interrogetories. The Board
sayed further proceadings until January of 1991. Mearwhile the Didlrict had again assgned new counsd
to the case, and he moved for an additiond stay which the Board granted until the end of February. Over
the next Sx months the Didrict falled to meat an agreed deadline for response to interrogatories and
document requests. At adatus conferencein June of 1991, the Board ordered the Didtrict to meet spedific

deadlinesfor discovery and, in particular, to identify its experts and their opinions by November 29, 1991

2 Thisresuited from aAdeemed denidd of the daim pursuant to D.C. Code * 1-1188.5 (d)) (1999)
when the Director failed to decide the daim within the time spedified by satute.



In July of 1991, now four years after the termingtion, the Didtrict:s counsd in the casefor thefirgt
time advised the Didrict of Columbia Department of Public Works of the need to retain expert witnesses
At the sametime, the Didrict responded AN/AQ (non-gpplicable) to interrogetories asking it to identify its
experts In November 1991 the Didrict=s counsd suffered a heart attack and soon theredfter retired. New
counsd C theDidrict-sfourth C moved for an extendon of time uniil early February 1992 in which to name
the Districtzs experts and file supporting witness statements required by Super. Ct. Civ. R. 26 (b)(4).2

Theredfter, asthe Board later recounted:

With discovery continuing, and despite two Board orders granting
the Didrict enlargements of timein which to identify expert witnesses, the
Didrict moved again on January 13, 1992, for an enlargement of timein
which to identify its proposad expats. When gppdlants opposed the
motion four days later, they dso moved for sanctions. On January 29,
1992, the Board ordered the Didrict to provide, within seven days, an
explandtion as to why it had continudly faled to identify its experts
Between that time and February 4, the parties entered into a Sipulaion
regarding discovery: essertidly, the Didrict was given until February 28,
1992, inwhich to identify itstrid experts, dl discovery wasto condude by
April 3, 1992, and the [entitement] hearing was rescheduled to

® By agreement of the parties, discovery had been conducted under the appropriate Superior Court
Rules of Civil Procedure.



8
commence on June 15, 1992. The parties dipulaionswereincorporated

into a Board order dated February 11, 1992.

On February 28 the Didtrict filed its | dentification of Proposad Expert Witness Tesimony naming
two witneses, Sylvester C. Myers and Leo L. Fander, as its proposed trid experts. The Didrict
represented that Myers, an expert in condruction management, congtruction costs and design enginesring,
would tedify thet: K&W Awas unable and/or unwilling to perform the work required under the subject
contractd; it had faled Ao submit a [timely] condruction schedule by Critical Path Method (CPM)0;* its
Aperformance under the . . . contract became progressively worse, resulting in increesing ddaysin critica
peth activity, such as. . . begin Main Levd Extenson C 140 cdendar days behind scheduled; Athere was
little evidenceif any of the contractor-s compliance with theterms of the. . . contract and/or the contracting
officar-singructions(l; and Athe Didrict was judiified in termingting the contractor=s right to proceed under
the [Project] contract under Artide 5 (default) of the Generd Provisonsl  The Didtrict asserted that
Hander, likewise an expert in condruction cost and management, would tedtify thet of the 141 logged
change orders (requests by K&W to depart from the contract terms) Athe sSgnificant number of these
change orders were minor and could not have resullted in any ddlay in the completionfl; and Athe obvious
reason for the ddaysin completion . . . isthe inefficient use of manpower [by K&W and] the ingbility to

utilize the manpower avaladlel

* The contract provided that K&W was to Autilize the Criticd Path Method . . . in plaming,
coordinating and performing the work under this Contract . . . .0
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At their depogtions in March of 1992, neither Myers nor Fiander could confirm the opinions

attributed to them in the Rule 26 (b)(4) atements  Although Myersinitidly asserted thet the Satement
accurady reflected his opinions (subject to Arefind ment]@), he soon conceded thet the critical comparison
he intended to make between the Aas plannedi and Aas built) completion schedules was nat finished and

until then he could nat Aform an opinion about K& W-sfauit(:

Q. You catt foom an opinion today whether the default
termination of Koraand Williams was judtified?

A. | cannot form that opinion.

Q. Because you havert completed your andyses, right?
A. Exadly.

Q. Youmay be 25 percent in your andysss, isthet right?

A. Approximately 25 percent !

> Later, again asked if he had an opinion yet Awhether or not the termination of the contractor:s right
to prooeed with the work waas judtified,§ he repested: Al il do nat have an opinion.f He had been working
on the key task of preparing aACPM stheduling andyssi) for about amonth, but admitted thet Ali]t=s about
asx month project . . . Sx to @ght months(
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Asan example, Myers denied thet he had Adrawvn [any] condusion yetl why the Man Line Extenson hed
darted behind schedule. Asked generdly whether he hed Aauthorized anybody & the Didrict to represent
thet it was your opinion that the defailt termination was justified,(§ he Sated: Al havent authorized anytodly,
no.l Hander, for his part, dated that there were portions of the Satement atributing opinionsto him Athat
| dorrt agree withi and that in fact he had not authorized anyone to make representations Aabout the
substance of [hig tesimony.@ For ingance, dthough his witness statement said thet he would tetify about
141 logoed change orders, he actudlly had anelyzed and would be testifying ebout only six.® He conduded
with the extraordinary admisson that Aexcept for the last two sentencesi of the witness Satement

(themsdlves conveying no opinions), Aevery other sentence [was| inaccurate and incorrect.f

® Inen efidavit later submitted, Fiander qualified this statement by saying thet dthough he hed not seen
the witness datement beforeitsfiling, he Ahad seen alig of the changes to this contractf) and Acongdered
the mgority of thase changes to be minorf); and that the ASx items [he hed] reviewed in depth induded
multiple change orderd) covering amgor partion of K&W-=-sdam for dameges  Even then, however, he
expressed no opinion whether the default termination was judtified.
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In May of 1992 K&W moved to sanction the Didtrict and limit the tetimony of Myers and Hander

to what they had said in their depositions, assarting that the filed witness Satements were a sham and thet
it would have no opportunity to depose the witnesses on any opinionsthey eventudly reeched. On May
19, when the parties exchanged exhibits, the Didrict did not turn over the schedules that Myers had sad
he was preparing; indeed, it gppears thet the Didrict withdrew scheduling charts Myers had done, gating
they Awill not be used )’ Between the depositions of Myers and Fiander and the June hearing, the District
submitted no revisad satements regarding ether witnesss opinions.  The record in this court likewise

contains no proffer of the opinions Myers or Hander ultimatdly intended to give.

On June 15, 1992, the fird day of the entitlement hearing, the Board granted K& W=s mation to
limt Myers and Hander=s testimony to that given & their depogtions The Board found thet neither
witness Awas prepared to go forward [at depodtion] with .. . tesimony concerning the opinions and
condusions they reached, with respect to various andyses of the project, for which they were hired.§ The
Board was Aextremd]ly] disgppointed] .. . a the conduct of the Didtrict .. . with respect to providing
expert witness tesimony and expert witness opinion prior to [the] hearing.§. Applying the multi-factor test
for condderation of discovery sanctions announced by this court:s decisions, the Board further found:

(@ that the Didrict would not be Aseverdy prgudicedi by the
limitation on the two expats tedimony snce it would Ahave the

" Although we have nat located in the record the amended list of exhibits on which this notation
aopears, the Didrict inits brief does not digoute K& W-s assartion that the propased scheduling exhibits
(1779, 1784, and 1785) were withdrawvn. The Board itsdf later dluded to the Didricts Awithjdrawing]
asapotentid exhibit before the hearing on the entitlement portiorf) a report prepared by Myers concerning
the criticd peth.
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opportunity to present professond technica sdentific testimony through
other withess=di;

(b) K&W Awould be dearly prgudicedi if Myers and Hander
were dlowed Ato provide ther find condusions a [the] heeringd without
prior opportunity to be deposed concerning them; and

(c) Athere was awillful disregard [by the Didrict] of the Boardss
NUMEroUS.. . . orders concerning its case of expert witnesses and expert
witness tesimony.(§

b. Discussion
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The Board:s rules authorize the parties to conduct discovery according to the Superior Courts

discovery practice. See Genard Rules of the Contract AppedlsBoard ™ * 112-113, 36 D.C. Reg. & 2693
(1989). The Didrict does not dispute that the Board could order and enforce compliance with the expert
witness disdlosure requirements of Super. Ct. Civ. R. 26 (b)(4).2 Asinthe case of trid court action, this
court will review the Board:simpasition of asanction only for abuse of discretion. See Super. Ct. Civ. R
37 (b); Braxton v. Howard Univ., 472 A.2d 1363, 1365 (D.C. 1984); see generally Johnson v. United
States, 398 A.2d 354 (D.C. 1979). On therecord recited above, we have no basisfor disagresing with
the Board that the Didrict breeched its duty of disdosure. An obvious purpose of Rule 26 (b)(4) isto dlow
meeningful depasition of expert witnesses concerning thar opinions. See Mizrahi v. Schwarzmann, No.
96-CV-1316, dip op. & 9-10 (D.C. November 24, 1999). But when deposad, neither Myers nor Hander
could gate or be questioned about the opinions attributed to them by the Didrict=s counsd. Hander went
S0 far asto say the representations about his opinions were unauthorized. While Myers expressad some
confidence his studies would bear out the opinions imputed to him, he conceded that he hed not nearly
completed those sudies and in fact had no opinion on whether the default termination was judtified. In
essence, the opinions atributed to the witnesses were conjecture as to how they would testify and made

the depogtions alargdy meaninglessexerdse. Moreover, the Didrrict never tendered find opinions of the

® Rule26 (b)(4)(A) providesin part;

(1) A party may through interrogatories reguire any other party to
identify each person whom the other party expectsto cdl as an expert
witness a trid, to Sate the subject matter on which the expeart is expected
to tedlify, and to Sate the subdlance of the facts and opinionsto which the
expat is expected to tegtify and a summary of the grounds for each
opinion.
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witnesses or the grounds supporting them, in kegping with a party:s duty seasonably to update discovery

responses. Super. Ct. Civ. R. 26 (f).

Sanctions avalldble to acourt for violaion of Rule 26 (b)(4) indude exdusion of the testimony of
the expert whose opinion waswithhdd. Weiner v. Kneller, 557 A.2d 1306, 1309-11 (D.C. 1989); see
also Vincent v. Anderson, 621 A.2d 367, 373 (D.C. 1993). Admittedly, the limitations imposad on the
tesimony of Myers and FHander amounted to exdusion of their tesimony. But, dthough exdusonis Aa
svereremedy,i Weiner, 557 A.2d & 1310 n.5, our review nonetheessis confined to asking whether the
Board abused its discretion in choosing that senction. Braxton, supra. In performing thet task we look

to the fallowing factors

(1) whether dlowing the evidence would incurably surprise or
prejudice the opposite party;

(2) whether exduding the evidence would incurably prgudice the
party seeking to introduce it;

(3) whether the party seeking to introduce the testimony failed to
comply with the evidentiary rules inedvertently or willfully;

(4) the impact of dlowing the proposed tetimony on the
orderliness and efficdency of thetrid; and

(5 the impact of exduding the proposed tetimony on the
completeness of information before the court or jury.

Id. a 1311-12; see also Abdll v. Wang, 697 A.2d 796, 801 (D.C. 1997).
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We begin hereC and, indesd, we go along way toward conduding C with the second factor. The

Board found thet the District would not be serioudy prejudiced by the exdusion of tesimony by Myersand
FHander, becauseit could present other tesimony by witnesses who took part in the construction about the
ressons for the delayed performance® The District responds thet this finding ignored the key importance
of the schedule andyses by its two independent experts C the counter-image, as it were, of the andyses
by K& W:sexpart, Thomas C. Causo, on which the Board ultimetdly rdlied heavily. The Didtrict, however,
mede no showing to the Board of how it would be harmed by exduding the opinions of these exparts By
the time the Board ruled, and despite K& W-s mation to exdude thar opinions, the Didtrict hed proffered
no written opinions or supporting andyss by ether witness  In affidavits atached to its oppogtion to
K& W-s mation to exdude testimony, filed aweek before the hearing, neither Myers nor Hander Sated
what hisfind opinion was or what he would testify to e the hearing. Nor hed exhibits promised on behdlf
of Myers been turned over in the exchange of trid exhibits on May 19. In short, the opinions of the

witnesses hed not materidized by the time the Board ruled.

® AsK&W points out, for example, engineers of Sverdrup, the project designer and congtruction
manager for the Didrict, testified to their opinions and andyses of the scheduling and other matters
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The Didrict arguesthat itsfalure to proffer the experts andyses was excused by K& W:sargumant

to the Board that it would be prgudiced if the Didrict could introduce their opinions without prior
opportunity for depadtion. The suggestion isthat K&W thereby Aadmitted) the fact thet the witnesses hed
find opinions, and should not be alowed to assart the contrary in this court. But an assartion by the party
seeking exdudon that it will be harmed assuming the witnesses have deventh-hour opinions is scarcdy
evidence that thase opinions existed. The Didtrict, having violated its duty of discovery, hed the burden of
convincing the Board that the sanction proposaed would endanger its case and so was digoroportionate to
the vidaion. See, eg., Techniarts Video v. 1631 Kalorama Assocs,, 572 A.2d 1051, 1054 (D.C.
1990) (Asanction imposed [for discovery vidlaion| should, wherever possible, betailored to the offense]).
Like any gppdlant, moreover, the Didrict has the burden in this court of demondirating how it was harmed
by any error committed. See D.C. Code * 11-721 (€) (1995). As the court hes sated before ATo
properly presarve exduded tesimony for review on goped, trid counsd must normaly meke an offer of
proof. Thisoffer of proof >isnat to meet atechnica reguirement but [is necessary] to lay the foundation
for an dfirmative showing of erorz( Didrict of Columbiav. Barriteau, 399 A.2d 563, 569 (D.C. 1979)
(atations omitted); see also Jamison v. United Sates, 600 A.2d 65, 70 (D.C. 1991). On arecord
before the Board (and the court) containing no indication of wheat opinions Myers and Hander ultimately
hdd and why, the Didtrict asks usto reverse without any assurance thet it would even utilize these withesses
a anew hearing.™ If anything, the record indiicates thet the District had lost C if it ever possessed C ay

confidencein the utility of their opinions

19 Aspointed out, the District withdrew an Aas built andysisby Myers before the entitlement heering;
and, asthe Board later noted, when K& W sought thet andlyssfor usein the quantum hearing, the Didricts



17

counsd dated that he had not seenit for along time and did nat know if it dill exised C dim proof thet the
government attached any vadue to Myers: opinion. Indeed, an expart for the Didrict a the quantum heering
opined that he had seen Ano probetive vaue to those documents[i.e., bar charts Myers had prepared] @
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The other Weiner factors likewise weigh againd reversd. The Didrict argues that any harm to

K&W from the bdated disdosure of the opinions could have been cured by lesser means ie, a
continuance and renewed depogtions a government expense. This argument falls because, in the absence
of exhibits or even aproffer of opinion by ether witness, there is no reason to SUppose new depositions
would have been more then areprise of the earlier ones™  Rescheduling a hearing for which the Board
hed blocked out large portions of the summer (the Didrict done had announced some 46 witnesses) was
not compdled in these drcumdances. Moreover, and perhgos mogt important, the Board hed logt petience
with the Didricts fallure to meat deedlines and provide discovery as required, conduct the Board ultimetdy
found Awillfu) The Didrict arguesthat thisfinding is unfair because key portions of the dday in providing
discovery semmed from the heart atack and retirement of its leed atorney in November 1991 and the
cumbersome need to obtain advance federd approva to engage expert witnesses, ™ ddays over which it
hed litle control.  But at leest three things undercut thisargument. FHrg, isthe inexplicable fact thet not until
July 1991, fully four years after K& W was terminated for defaullt, did the Digrict-s counsd in the cesefirst
notify his superiors that experts would be needed C this despite demands by K&W from early on for
disdosure of the witnesses identity. Second, after Successive Board orders requiring disclosure by adate
cartan, the Didrict agreed by binding stipulation to disdose the names and opinions of the experts by the
end of February 1992, then failed, essantidly never reveding their opinions: Third, and most disturbing to

the Board, wasthe Rule 26 (b)(4) datements themsdves which the Didrict submitted in February but which

1 Smilarly, the absence of prgudice demonstrates why the Board had no basis for crediting the
argument that exduson affected the completeness of the information before the tribund (the fifth Weiner
factor).
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the expatsin large part disavowed a ther depostions and the Board C without putting too fine apaint on

it C found to be bogus. The Board:s condusion in these drcumdtances thet the Didtrict hed willfully failed

inits discovery obligaionsis supported by the record, further judtifying its choice of sanction.

Wefind no error in the Board:s limitation on the testimony of Myersand Fander '

12 The Union Station contract was funded by the Federd Highway Administration.

13 For the same ressons, the Board properly extended the sanction of exdusion to indude rebuital
testimony by Myersand FHander.
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2. The Caruso Exhibits

Thomas Caruso, an enginesr and K& W-:s primary witness a the entitlement heering, gave detalled
expert tesimony about the ddays in the condruction project and the respongihility for them. His dday
andysswas embodied in asries of exhibits summarizing the critica path for the project (aso referred to
asthe Aas plannedi schedule) and separate Aashuilt( schedules combined with adday andydsfor thelink
dructure, the lower track access, and the main level extenson and parking garage. The Didrict, pointing
to what it congdersthe mirror imege of its exparts falureto disdose their opinions, argues thet the Board
erroneoudy refused to sanction K& W for failing to produce Carusa-s exhibits & his deposition on March
31, 1992. The Didtrict objected a the hearing and asked that the exhibits be exduded. The Board
admitted them, finding no prgjudice to the Didrict. The Didrict=s argument here, we condude, auffersjust

as darkly from afalure to demondrate how it was pregudiced by the Boards ruling.

Although K&W admits that the exhibits were subdtantidly finished by the time Caruso wes
deposd, it contends that astrial exhibits C graphic illugtrations of Carusas dday andyses C it had no
duty to disdose them before the scheduled exchange of trid exhibitsin May, and further that the Didrict
gave untimdy natice of its need for them before the depasition, spedficaly violating the 30-day requirement
of Super. Ct. Civ. R. 30 ()(5). Thelatter argument strikes us as unduly, indeed, dmost absurdly, technica

on this record,* but the first argument gets s to the essentia weskness of the Didtrict:s argument for

14" Asthe Didrrict points out, it served its notice to take Carusos deposition and for documents and
exhibits supporting his opinions two days after K& W identified its experts



21
reversd. The voluminous record before us indudes the transcript of only asmdl fragment of Carusos

depaodition, which lasted aday or more. Thereis no indication thet the Didtrict sought to meke the rest of
the depogdtion part of the record before the Board. Thus it is impossble for us to determine what
opportunity the Didtrict hed to probe the basisfor Carusos opinions & his depogtion. Thet obvioudy is
crudd, because if the exhibits the Digrict ultimately objected to were visud representations of schedule
andyses and condusions that were explored a his depodtion, the Didrict cannat legitimetdy dam
prejudice from the admisson of demondrative ads of thiskind & the hearing. In other words, the Didtrict
cannot persuiade us on this record that the unavailability of the exhibits kept it from questioning Caruso as

extendvey asit desired a depodtion about the bads for his opinions.

Moreover, Snce the deposition certainly dlowed the Didrict to ask whether Caruso hed prepared
supporting schedules and exhibits, one would expect it to have moved to compd ther production thereefter
if it thought itself harmed by thefailureto turn them over. Yet it did not do S0, asthe Board pointed ot
(The Didrict=s regponse that K& W admitted to only one such exhibit & the deposition is unconfirmable
without atranscript, and does not explain the failure to seek an order to disdosethat exhibit). Inany case
the Didrict recaived dl of Carusos schedules in the exchange of trid exhibits amonth before the hearing
and some ten wieeks before Caruso took the stand on August 3. 1n these circumstances, we cannot find

an abuse of discretion in the Boardks dlowing Caruso to use the exhibits & the hearing.

> Thefact, asthe District points out, thet the exhibits were Anon-conforming) because they werein
black and white rather than color-coded as presented at the hearing is not cognizable prgudice.
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The Didricts rdated argument thet the Board erroneoudy refused to let Evans Barbia, an engineer

retained on theeve of (if not during) the hearing, be presant at Carusostesimony and tetify in rebuttd fails
for amilar reesons.  Since Barba was not disclosed as an expart under Rule 26 (b), the Board was
concarned with the unfairmess of dlowing him to give opinions formed only during the hearing and without
prior occasion for K&W to depose him. Y et the Board did not prevent Barba from testifying in rebutta
(gating Ayou may cdl anyone you wish on rebutta(); it only preduded him from rdying on Carusosin
hearing testimony. That tesimony, as the Didrict admits, condsted heavily of Carusos condusons
embodied in his schedule andyses which the Didtrict hed possessed snce May 19. The Didrict therefore
was not prevented (except perhgps by its own dday in retaining the witness) from caling Barbato rebut
the opinions embodied in those Schedules And, Sinceit never cdled him to the stand, we cannot determine
how any opinions he might have offered were weekened by hisinahility to take account of Carusors actud

testimony. As before, we are not persuaded that the District was prejudiced by the Boardts ruing. '

' The District dso contends thet it was prejudiced by K& W:s failure to disdose a or before the
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hearing payments which the company hed made to Peter A. Warner and Royce C. FHitzgerdd, company
enginearswho gave expert testimony. The Didrict does not digpute thet it had been able to depose these
witnesses about ther knowledge and opinions, but argues that the undisclosad evidence of payments
deprived the Board of important evidence of bias. We doubt first whether ignorance of the payments
afected the ability of the Board members C possessing Aparticular expertise in this area [of government

contracts],§ Dano Resource Recovery v. Didtrict of Columbia, 620 A.2d 1346, 1351 (D.C. 1993) C

to carefully evauate the withesses opinions. Nor does the tesimony of these witnesses mke more than
aminor gopearance in the Board:slengthy findings  The Didricts belaed argument in its reply brief thet
knowledge of the payments might have causad the Board to exdude Caruso from counsd teble as K& W-s
paty representative (in favor of Warner or Fitzgerdd) leaves us unimpressed, if for no other reason,

because we are not shown how Carusos opinions C resting so heavily on his schedule andyses C were
plausbly improved by heering the tesimony of the Didrid=switnesses. We note that the Boardsruling with
respect to Evans Barbadid nat prevent the Digrict from smilarly having him a counsdl table to provide
expert assstance.
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B. Burden of Proof and Merits of the Entitlement Decison
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TheDidrict arguesthat at the entitlement hearing the Board improperly placed the burden of proof

on the government to prove thet the contractor=s delays were not excussble. It assarts that Athe uniform
rule gpplied in contract terminations under the sandard termination for default dause has been that
excuseble dday is an affirmative defense that the contractor must plead and proved™” K& W, diting itsown
authorities, counters that Athe government ultimatey must beer the burden of persuasion thet any ddays
were not excusable, dthough the contractor may have the burden of going forward with evidence that
ddlayswere excusablel Thiscourtsdedsonin Dano Resource Recovery, supranote 16, sent somewheat
mixed Sgndsontheissue Prdiminaily, we pointed out thet because Aa default termingtion is a severe
remedy, we mugt ultimately be stisfied thet the Didtrict hed >solid grounds for the terminetion, @ 620 A.2d
a 1352 (atations omitted) C languege srongly implying thet doubts will be resolved againg the Didtrict.

But later, in rgecting adam by the contractor that the Didrict hed Acontribute[d] to the dircumstances
gving riseto the defaultd (i.e., by furnishing it with dudge for processing thet had too high awater contertt),
id. at 1359, we wrote broadly in afootnote that ADano . . . has the burden of showing thet its default was
excusablef 1d. a 1360 n.25 (ctation omitted). Federd decisons are likewise not of one piece on the
burden issue. Compare, e.g., Lisbon Contractors, Inc. v. United Sates, 828 F.2d 759, 764-65 (Fed.
Cir. 1987) (government bears the ultimate burden of proof on the issue of the correctness of itsactionsin
termination for default), with DCX, Inc. v. Perry, 79 F.3d 132, 134 (Fed. Cir. 1996) (citing, with gpparent

goprovd, dlocation of burden in Armed Sarvices Board of Contract Appeds: finding Athat the govermment

7 Artide 5.1 of theinstant contract, standard in congtruction contracts of thistype, stated that Addlay
in the completion of thework . . . [mugt arisg] from unforeseegble causes beyond the control and without
the fault of the Contractor.i
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met its burden of proving that DCX did not perform in atimdy fashion, and that DCX failed to meet its

burden of proving thet its nonperformance was excusablef).

This case, however, does not require us to resolve the question of burden of proof. Although the
Board nomindly placed the burden on the Didrict to prove K&W:sfault in not meeting the completion
deadlines, onefinds no indication in its opinion thet dlocation of the burden of proof would have made a
difference in the outcome. In the usud avil case (such as this) where the dandard of proof is a
preponderance of the evidence, a misdlocation will likely be conssquentid only where the evidence
goproaches equipoise, i.e., Ajlw]here proven facts give equd support to each of two inconggtent
inferences(i Pennsylvania R. Co. v. Chamberlain, 288 U.S. 333, 339 (1933). Herethe Board found
the default termination unjudtified on multiple grounds.  Its findings and condusions as to mog of these
reved no hesitation about where the preponderance of the evidencelay. For example, the Board found
the record Areplete with contemporaneous admissions by the Didtrict thet it knew full well that K&Wes lack
of progress was caused by excusable ddaysi; thet it wasAindigoutable that K& W should have been granted
time extensonsto the July 15, 1987, [revised completion] date for excusable ddlays that occurred during
1987(; thet the Didtrict terminated the contract Awithout doing any andlys's of excussble ddaysto the[Main
Levd Extenson] during 19870 (Board-s emphads); and thet A[t]he evidence is ovaewhdming that K&W
faled to recave credit for all time extensgons to which it was ertitled prior to termingtior) (Boardks
emphess), the Didrict having mede Avirtudly no effort to andyze and dlocate fault for ddays or resdlvethe
many mgor outstanding change orders until after it hed terminated K&W( (Boardks emphads). Mogt

tdling in this regard are the Board:s condusions thet Athe evidence is overwhdming thet [the Didricts
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Contracting Officer] abdicated responghility for the decison to terminate) and thet Alt]he evidence ... .

compds usto find thet the decigon to default terminate K& W wasimproperly motiveted,i a Apretext for
termingtion Afound necessary on other grounds See pages [23-25], infra. If the evidence supported
thesefindingsC if it only gpproximetdy supported the Boardks assessment of how lopsided the evidentiary

tilt was C then the dllocation of the burden of proof could not reasonably have affected its decision.*®

'8 The Digtrict do argues that the Board erroneoudly limited its proof by requiring it to support the
Oefault termination on grounds Sated in the termination letter and on facts known to the Didtrict  thetime
of teemination. See, e.g., College Point Boat Corp. v. United Sates, 267 U.S. 12, 15-16 (1925) (party
sued for breach of contract may defend on grounds that condtituted adequate cause for termination even
if unknowntoit a thetime) Atissueisan Aashuilti andyss done by Sverdrup enginerswhich the Board
gopeared to exdude asirrdevant because Ait wasvt prepared to support the default termination. ) 1t is not
clear to us, however, that the Board excuded the exhibit because of when it was prepared (i.e., before or
after termination) rather than because of uncertainty over why the Didtrict was offering it C confuson
prompted partly by the Didtrict=s counsd twice dating thet the exhibit was not being offered Afor the proof
of whet is contained in therel The results of the Sverdrup andysswere never proffered to the Board, see
Barriteau, supra, and given trid counsg-s assartion that it was nat being offered for the truth of its contents,
we smply cannot undersand the Didrict=s argument that exdudon of the andlyss denied it important
Aopinion evidence relaing to excusable dday. (i Indeed, the witness whom the Didtrict sought to question
about the andyd's admitted thet it Acould be just a beginning ashuilt scheduled which he hed Anever
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reviewed . . . for completeness(i
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The Didrict goes on to atack the Boardts various grounds for dedaring the default termingtion

unlawful. It isunnecessary for usto consder each of these grounds; severd arerdaed and, if sugtaingble
ontherecord, fully judify the Boardts decison. Spedificaly, the Boardts finding thet K& Wesfalureto meet
the origina completion dates aswell as the revised ones (assuming new dates had been properly sat)'° was
excusad bears dose rdation to its finding thet the Didrict failed to andyze and dlocate responghility for
odays and itsfurther finding that the termination was improperly mativated and an abuse of discretion. This
tripartite condusion that the Didtrict disregarded C in part for ulterior reasons C objective judtifications for
the ddaysin completion is a the heart of the Boardks decison. Nether the record nor the arguments made

by the Didtrict give us any bedsfor digurbing it.

19 The Board separatdly found thet the District had waived the origindl contract completion dates and
faled to etablish vaid new ones We assume without deciding C asthe Board itsdf assumed dsawhere
C that the Didrict properly established new completion dates of July 15, 1987, for the link sructure and
November 1987 for overal completion.
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The Didrict argues, for indance, that K&W flooded it with unfounded change orders and time
extengon requests that mede timdy processing of them impossble. But the Board found the Didrict inno
podition to meke such adam when it had not even attempted to evauate most of these requests:
The Didrict [the Board said] does nat serioudy argue, nor can it, thet it
attempted to process K& W-s daims and propasad change orders during

contract performance. At thetime of termination, therewere & least 193
change orders and daims for which processing hed nat yet begun.

Further, on the strength of findings of fact covering ten pages, the Board conduded:

[T]he Didrict privatdy acknowledged that K&W wes ertitled to time

extensons of 9x months, nine months, a year and 450 days, yet never

granted any of these extensons to the contract completion date. The

reason nNo extensons were granted was Smply that the Didrict never

bothered to andyze K& W=s pending time requests.
We are not persuaded that these findings are dearly erroneous. See D.C. Code *  17-305 (@) (1997).
Asto the Didricts further argument that it had no duty to andyze extenson requests because K&W
breached its obligation to provide initid and updated CPM schedules showing proposad changes to the
Acritical peth,@ the Board found that K&W had submitted and the Didtrict hed gpproved initid CPM
schedules, and that K&W submitted revised schedules during the congruction but Athe Digrict Smply did
not act upon the CPM submissions C ather by goproving, rgecting or modifying them.@ Again, these

factud determinations are supported by evidence in the record, and may not be overturned.
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Fndly, the Didrict atacks the Boardss findings that the contracting officer rdinquished his

responghility for the default decison to the then City Adminidrator Thomas M. Downs, and thet the
decison was made largdy for pretextud reasons unrdated to fault by K&W. The Board correctly
undergood thet, Snce government offidas are presumed to act in good faith, K& W hed to prove bed faith
by the Didrict by wel-nigh Airrefragable proof.) Dano Resource Recovery, supra note 16, 620 A.2d at
1361 (quating Kalvar Corp., Inc. v. United Sates, 543 F.2d 1298, 1301 (Ct. Cl. 1976)). But the Board
explained a length why A[t]he evidence .. . compd[led it] to find thet the deciSon to default terminete

K&W was improperly motivated:

The evidence shows that by the oring of 1987, the Didrict was
expariencing acash flow problem on the contract. The money the Didrict
owed K& W on the balance of the contract, combined with the esimated
vaue of change orders and daims would far excead the bdlance remaining
in the budget st by the Congress and FHWA [the Federd Highway
Authority]. The unpaid change orders and daimsran into the millions of
ddlas If K&W hed not been terminated, the money paid by the FHWA
on the dams and change orders would have rightfully gone to K&W
rather than to the Didrict. Thus, by terminating K&W, and afterwards
processing the daims and change orders, the thought was that those
monies would be the Didricts to kegp.  Thus, the Didricts method of
funding the work was to skirt gopropriate funding mechaniams by
terminating K& W <0 thet the revenue from the changes that had accrued
would remain with the Digrict. The Didrict=s funding problem would be
further easad by a default termination because the bonding company
(INA) might be forced to pay to have the Project completed, obviaing

any budgetary shortfall.

The evidence ds0 shows that equly important to the Didrict, in
the soring [of] 1987, was that USRC [the Union Station Redeve opment
Corporation] wasthregtening to assert large daims againg the Didrict for
dameges of mare then $6 million if the Link and the Garage were finished
late. At the June 8, 1987, USRC board medting, Thomas Downs was
natified thet if the Link were not completed by July 15, 1987, the Didrict
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might be ligble for an additiond $50,000 per wesk which the USRC
would owe to its contractor, Dick Corporation. At the same medting,
Downs esimated that the Link would not be completed until mid-October,
virtually guaranteaing, a leest in his mind, that USRC:s threatened

damages might come to pass

In addition, in goring 1987, USRC nat only threstened the Didrict
with enormous dams, but dso began campaigning to have the Didrict
teminate K&W. By June 1987, Kath Kely hed informed Doansthat the
only solution to USRC-s scheduling and finendd prablems C the damages
for which it would pass on to the Didrict C was to terminate K&W.
Later, the USRC Board formally recommended to the Didrict that K&W
be terminated.

Asareault of these finandid and palitical pressures, Downs, on
June 17, 1987, mede the expedient decison and ordered the defaullt
termination of K&W. Entitlement to time extendons atime adjusment for
change orders, excusable dday and respongihility for dday were never
redly conddered as part of the termination decison C even though lack
of progress was later dited in the June 19, 1987, termingtion | etter asthe
bedsfor the termination.

In sum, the Didrict used the TERMINATION-DELAYS Clause as

apretext to: (1) obtain additiond funds from FHWA based on K&W:-s

outdanding daims and change orders, (2) obtain reprocurement funds

from INA; and (3) gopease USRC, which was thregtening to assess

damages againg the Didtrict.

Thisisharsh critidam of the Didric=s offidas who in ared sense found themsdves between the
Arockd of delaysinherent in acomplex project over which it hed only limited contro™® and the Ahard placed
of externd pressures to acoderate completion o, falling thet, blame K&W. But in taking issue with the

Boards critique, the Didrict digputes only part of the evidence from which the Board drew its condusion

20 AMTRAK:s needs, for example, dashed with the Ditricts in regard to track dosures during the
condruction.
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of improper mativation. Even disoounting, for example, the Kdly memorandum of November 19, 1986

(Kdly was presdent of the Union Sation Redevd opment Corporation) asreveding an intent by the Didrict
to use funds owed K& W for completion of other work, the mass of evidence summarized in the Boardks
findings 429 through 448™ leaves us uneble to rgect its condusion thet the termination decision was
Ashaped by ulterior mativesi John A. Johnson Contracting Corp. v. United Sates, 132 F. Supp. 698,
706 (Ct. Cl. 1955), rether than areasonable exercise of the contracting officers discretion. See Darwin

Congtr. Co. v. United Sates, 811 F.2d 593, 596 (Fed. Cir. 1987).

2! The Board pointed, for instance, to aJune 8, 1987, mesting of the USRC Board of Directors a
which City Adminisrator Downs commented that he hed recaived indructions from members of Congress
not to request additiond funding for the project, and that Aone of the dternatives congdered by DCDPW
[Didrict of Columbia Department of Public Workg was to terminate the contract with [K& W] and force
the surety company to manege the remaining portion of the contract . . . .0



C. Quantum

In the complaint filed in its gpped to the Board, K& W asked the Board to Aset asde the Didlricts
termingtion for defauilt, convert [the] termination into atermination for the convenience of the Didrrict, [and]
award K&W an adjusment to the Contract price pursuant to Article 6 thereof.)t Two months beforethe
entitlement hearing, the partiesjointly filed a Consant Order of Bifurcation dipulaing thet the hearing Awill
ded only with entitlement issuesf) and thet the parties would Amest promptly following the entry of this
Order to explore the means of reolving the issues regarding quantum, it being the parties god to expedite
any further hearings (on quantum) that might be necessary inthis casel (emphasis added). Conggent
with this desire to expedite, the Board on December 2, 1992, authorized discovery on quantum to begin
on December 23, 1992, fallowing pogt-hearing briefing on entitlement but before a decision was rendered
on that part of the case. In the March 1994 etitlement decision, the Board gave the parties until June of
thet year (plus any additiond time they might ned) to negotiate a settlement on termination costs When
thet failed, the Board held a quantum hearing in December of 1994, and in September of 1996 issued its

35-page decison avarding cods

The Didrict does not chdlenge any aspect of the Board:s computation of the avard. Ingteed it
aguestha the Board vidlated Artides 5 and 6 of the contract aswell as gpplicable regulations by asserting
juridiction over the quantum phase before K& W had exhauded its adminidrative remedies by submitting

its damage dam to the contracting officer and gppeding an adverse decison to the Director of the
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Department of Adminisirative Sarvices, as then required by lav.?? The Didtrict contends thet the Boardts

falureto require adherence to the contract and regulations deprived the contracting officer of areasonable

opportunity to conduct discovery on K&Wesdam. Wergedt both parts of the Didricts argument. K&W

2. Artide’5 of the contract-s generd provisions stated that when Afor any ressonf a default termingtion
is converted to a convenience termingtion, a contractor=s recovery isto be determined under Artide 6 (the
Convenience Termination dause). Artide 6 requires thet A[fter recapt of aNatice of Termination, the
Contractor shdl submit to the Contracting Officer his termination daim, in the form with the cartification
prescribed by the Contracting Officer.) The contralling regulaions gave the contracting officer broad
authority to determine the amount due a contractor upon termination for convenience, see 27 DCMR ™
3703.1 (1988), induding C when a settlement could not be reached C acomputation of the amount due
Aldfter reviewing any evidence submitted by the contractor and ather available informetion.; 27 DCMR
" 3705.3. Former D.C. Code " 1-11885 (1992) required dl contractor clamsto be gppeded to the
Director, Department of Adminidrative Services, as a condition of review by the Board.
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properly exhauded its adminidraive remedies, and the Didrict suffered no impairment of its ability to

chdlenge K&W:sdam for codts.

Asexplained a the beginning, K&W filed its daim with the Department of Adminisrative Sarvices
in 1988 seeking conversion of the termination to one for the convenience of the Didtrict*® Only &fter an
apped was authorized by an adminidrative Adeemed denidl did K&W gpped to the Board, requesting
change to a convenience termination and corresponding adjustment of the contract price. We agree with
the Board that at that point it hed jurisdiction over both the entitlement and quantum agpects of K&W=s
dam. SeeD.C. Code " 1-1189.3 (8)(2) (ATheBoard 9| . . . havejuridiction to review and determine
denovo. . . [any goped by acontractor from afind decison by the contracting officer onadamby a
contractorf)); cf. Boeing Co. v. United Sates, 31 Fed. Cl. 289, 295 (1994) (Court of Federd Clamshas
jurigdiction over daims presented to and denied by contracting officer; aAdaim isan assation inwriting
thet contractor is entitled to asum cartain because the government=s default termination was wrongful). As
the Board pointed out, if the Director hed ruled correctly on the request for converson he would have
procesded to award gppropriate termination codts, but Snce the Director Aeffectively denied [K&W-g|
request to convert the defaullt to a convenience termination and thereby denied any recovery to [K&W],
the Board [then] .. . properly exerdsed jurisdiction over both entittement and quantunf (emphesis in
origind). Indeed, the Didrict did not move to sever the two issues on juridictiond grounds; ingteed it
dipulated to their bifurcation and to negatiations on quantum while the entitiement hearing took place. The

Board thus remained saized of the quantum issue when the negatiations between the contracting officer and

23 Thisfollowed an initid apped to the Board which K&W voluntarily withdrew after the Didtrict
argued that K&W had not exhaugted its adminidrative remedies.
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K&W faled. Cf. Boeing Co., 31 Fed. Cl. & 296 (practice of bifurcating entitlement and quantum portions

of chdlenges to default terminaions Areflects a practice based on prudentid concernsi and is not

jurisdictiona nor Aarequirement of the [sandard] default daused).

Moreover, K&W pursued its adminidrative remedies not once but twice. In the March 1994
entitlement decison, the Board postponed the quantum hearing to again alow negotiation of a settlement
ontermingtion cods. K& W hed presented its monetary dam to the contracting officer in September 1993
and again (as catified by its accountants) in December of that year; theredfter, as directed by the Board,
the contracting officer=s representatives and K& W negoatiated through the summer of 1994 and beyond.

Only in December, when no adminidrative resolution had been reached, did the Board convene the
guentum hearing. On thisrecard, to require dill more in theway of exhaugtion would tun the vitd purposes
of thet doctrine C induding the expedited resolution both perties had sought C into amere excuse for dday

in ultimate decison.

The Didrict deniesthat the contracting officer had afair opportunity to resolve the quantum issue,
assating that K&W thwarted the discovery processin part by waiting until late December of 1993 to tumn
over 29 boxes of database-rdaed documents, un-indexed, shortly before the scheduled depositions of the
Didrict=s accountants. K& W responds that its records hed been avallable to the Didtrict as early as Apil
1993 and that the District Smply ignored them (the Board itsdf noted that the Didtrict hed not Abeg[uln
quentum andygs until after it recaived [K&W-g termination proposal of September 22, 1993)4 s which
party was responsible for the pace of discovery during 1993 is ultimetdy not important, because the

quantum hearing did not begin until dmogt a year later. During thet time, as the Board painted out, the
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Didrict was given A[gdditiond opportunities for discoveryl up to and even ater the hearing, induding Aa

supplementa opportunity [in October] to depose the other party=s expertsi The Board thus conduded
that Athe Didrict=s assarted procedurd and policy concernsfor dlowing the contracting officer to congder
[K&W-g termination settlement proposa and backup were fully stisfied i We see no reason to disturb

that condugon.

As dated before, the Didrict does not attack any of theindividud cogts avarded to K&W or the
overdl ressonableness of the amount. It o was not denied a far opportunity to chdlenge K&W-=s
damage daim dither administratively or before the Board** Findlly, since we have conduded that the
Boardks judgment on entitlement must be uphdd, the decison converting the termination to one for the

convenience of the Didlrict and awarding K&W cogswith interest is

Affirmed.

?* The Didtrict argues that the Board eroneoudy disoudified one of its experts at the quantum hearing
on grounds of an irreconalable conflict of interes. Once more, howeve, it isimpossblefor usto evduae
any dam of prgudice from the exdusion (the Didrict aticulates nonein its brief) because no proffer was
meade to the Board of the witness's expected testimony.





