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Bef ore SteapvaN and ScHveLB, Associ at e Judges, and BeLson, Seni or Judge.

BeLsan, Senior Judge: Petitioner Mrinda Jackson appeals the deternination
of respondent District of Colunbia Police and Firefighters Retirement and Reli ef
Board ("Board") that she was not entitled to survivor annuity benefits under the
Police and Firefighters Retirenent and Disability Act ("the Act").! The issue
on appeal is whether petitioner, the widow of Burton F. Jackson, a retired United
States Secret Service agent, waived her right to the survivor annuity under the
Act by entering into a separation and property settlement agreenent with her
husband, whereby each party explicitly waived to the other any interests in the

other's retirenent plans, pensions, IRAs or simlar interests. W conclude that

the Board erred in finding that Ms. Jackson waived her rights to survivor annuity

! D.C. Code 88 4-601 to -634 (1994 Repl. & 1998 Supp.).
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benefits and, accordingly, reverse and remand.

Burton F. Jackson was appointed to the United States Secret Service,
Uni formed Division, on August 25, 1970. On March 5, 1976, he and petitioner
married. M. Jackson retired fromthe Secret Service in 1990. |In July 1994, he
and petitioner entered into a separation and property settl enent agreenent. M.
Jackson died on Novenber 18, 1995. At the tine, he and petitioner were still

separated but had not divorced.

On January 16, 1996, Ms. Jackson submitted her application to the Board for
survivor's benefits based on M. Jackson's forner enploynent with the Secret
Service. Wthout a hearing, the Board voted to deny her application on February
29, 1996, and issued a witten decision to that effect on April 1, 1996, stating
that pursuant to the separation agreenment, M. Jackson "specifically waived her
rights to her husband's pension.” 1In re Mrinda Jackson, Police and Firefighters

Retirement and Relief Bd. Case No. SS96-3020 (April 1, 1996).

Petitioner filed a petition for reconsideration, but the Board again

denied her claim for survivor annuity benefits.? The Board issued a witten

2 The Board seeks dismi ssal on the ground that the court |acks jurisdiction
over the natter. It argues that petitioner filed her petition for
reconsideration with the Board one day too late, i.e., on the sixteenth day after
she received the Board's decision on April 10, 1996. See D.C. PERSONNEL REGULATI ONS,
RUES OF PRACTI CE AND PROCEDURE FOR THE POLI CE AND FI REFI GHTERS RETI REMENT AND RELI EF Boarp, Ch. 26B
§ 2525.1 (1989); see also D.C. App. R 15 (b).

(continued...)
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deci sion enbracing its second denial on April 10, 1997.°3

Qur review of an agency's action is deferential; "[w e defer to an agency's
interpretation of a statute or regulations it is responsible for enforcing as
long as the interpretation is not plainly wong or inconsistent with the

| egislature's intent." Downs v. District of Colunbia Police and Firefighters

2(...continued)

Petitioner asserts that she filed her letter petition for reconsideration
by mailing it to the Board on April 18, 1996, a full week before the time for
seeki ng reconsi deration expired. Although our attention has not been called to
any affidavit or other proof of the date on which petitioner's letter of Apri
18, 1996, was nmiled, she represents in her supplemental reply brief (p. 3)
t hrough counsel, that it was mailed on April 18, and respondent's initial brief
also recited (p. 4) that petitioner's letter was sent that day.

Respondent Board subsequently submitted, however, that the letter of Apri

18, 1996, bears its date stanp of April 26, 1996, apparently indicating receipt
by the Board on that day. The reliability of that date stanp is substantially
underm ned by the fact that petitioner's previous letter to the Board dated March
5, 1996, also bears the Board's date stamp of April 26, 1996. Petitioner sent
that letter in an effort to head off a formal adverse ruling of the Board,
apparently after she had received informal notice that such a ruling would be
made pursuant to the Board's vote of February 29, 1996 . It is nost unlikely
that petitioner would have held on to her March 5 letter until after the Board's
formal ruling of April 1, 1996, and then nmailed it at about the sane tine she
mai |l ed her petition for reconsideration of the formal ruling. Under all the
ci rcunst ances, we conclude that the petition for reconsideration was tinely and
thus tolled the petitioner's time to petition this court for review See D.C
App. R 15 (b). W do not reach petitioner's alternative position that the Board
wai ved any argunent that this court lacks jurisdiction. See Barnett v. District
of Colunbia Dep't of Enploynent Servs., 491 A 2d 1156, 1158 n.4 (D.C. 1985).

5 In both of her letters, appellant alleged that she signed the separation
agreenent under duress. The Board, however, ruled that this allegation was not
a proper subject matter for reconsideration, as it had not been raised in the
initia
application for survivor annuity benefits. See note 1, supra, D.C  PERSONNEL
RecuLATIONS, Ch. 26B 88 2525.1, 2526.1, and 2526.2. |In light of the disposition
we reach, we need not consider whether the Board erred in declining to consider
petitioner's allegations of duress.
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Retirenment & Relief Bd., 666 A 2d 860, 861 (D.C. 1995) (citations omtted). W
must "defer to an admi nistrative agency's findings of fact and affirm themif
they are supported by substantial evidence in the record as a whole." 4934, Inc.
v. District of Colunmbia Dep't of Enploynent Servs., 605 A 2d 50, 53 (D.C. 1992)
(citations onitted). Nonet hel ess, we will "'"hold unlawful and set aside any
[agency] action or findings and conclusions' not supported by substantia
evidence." Breen v. District of Colunbia Police and Firefighters Retirement &
Relief Bd., 659 A 2d 1257, 1258 (D.C. 1995) (quoting D.C. Code § 1-1510 (a)(3)(E)
(1992 Repl.)). Guided by these principles, we turn now to the merits of this

case.

The statutory provision at issue is D.C. Code § 4-622 (b), which provides

in relevant part:

In case of the death . . . of any former nenber after
retirement . . ., leaving a widow or wi dower, such w dow
or wi dower shall be entitled to receive an annuity

I d. The term "menmber” in this section includes United States Secret Service
agents of the Uniformed Division as defined by D.C. Code 8§ 4-607 (1). ME.
Jackson contends that the Board erred in denying her annuity benefits pursuant
to this section. The Board, however, nmintains that the separation agreenent Ms.

Jackson entered into with her husband constituted a wai ver of her annuity rights.
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W find no fault with the Board's determination that the separation
agreenent was valid under Maryland law.* See Frana v. Frana, 278 A 2d 94, 97
(Md. 1971). W disagree, however, with its determination that petitioner waived

her § 4-622 (b) annuity right by entering into the separati on agreement.

The controlling provision of the separation agreenent provides, in relevant

part:

Each of the parties hereby now and forever waives to the
other any and all interests, clains, or rights they may
now or in the future have to any |RA; regular or
mlitary type retirenment plans, pensions, 401K accounts,
or other such interests which are in the nane of the
ot her party.

G ven this provision, the decisive question is whether the § 4-622 (b) survivor
annuity was a property interest of M. Jackson within the nmeaning of the
separation agreenent or was instead an inchoate property interest of the

petitioner.

We are unable to find, nor do the parties cite, any case law or |egislative
hi story which deals specifically with whether a § 4-622 survivor annuity was,
before the enpl oyee's death, a property interest of the enployee or, instead, an
inchoate interest of the potential annuitant. O sone relevance, however, is our
holding in Ashton v. Ashton, 117 A 2d 459 (D.C 1955). There, decedent was

enpl oyed by the United States at the tine of his death and there was a specific

4 The separation agreenent indicated that Maryland |law would be the
governi ng | aw of the agreenent.
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sumto his credit in the United States Civil Service Retirenent Fund. The issue
was whether that sum was an asset of decedent's estate. W held that "it is
beyond question that the credit in the retirenent fund was not an asset of
decedent's estate.” Id. at 460. We further noted that because the I|aw
automatically nade the credit of the deceased enpl oyee avail able only for paynent
of an annuity to the widow as |long as she lived, neither the deceased nor his
estate had the power "by wll, designation or otherwi se, to dispose of th[e]

credit."” 1d.

Case law from other jurisdictions also provides guidance as to whether a
deceased, his estate, or his surviving spouse holds a property interest in a
survivor annuity. In In re Estate of Bannon, 358 N E. 2d 215 (Ind. 1976), where
t he deceased had contracted with his conpany for his wife to receive an annuity
upon his death, the Indiana Court of Appeals held that the decedent had no
interest in the annuity which was payable to his widow, and therefore the annuity
was not subject to inheritance tax. |d. at 217. "The paynent was not a transfer
from decedent, rather, it came directly from the corporation in response to a
contract for valuable consideration.” |Id. (citations onitted). Mbreover, once
the decedent had entered into the enploynment agreenment, he relinquished his
interest in the annuity payable to his wi dow and could not thereafter take any
action to affect her rights. Id. at 218. Simlarly, in In re Mrriage of
Li pkin, 566 N. E.2d 972 (Ill. 1991), a divorce case, the Illinois court noted that
a survivor's benefit was a separate and distinct property interest benefitting

only the surviving spouse "subject to the contingency of survival." Id. at 975
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In the instant case, the above-quoted |anguage of § 4-622 (b) plainly
i ndi cates that upon the happening of a contingency, the death of a forner nenber
after retirement, the surviving widow or wi dower shall automatically be entitled
to annuity benefits directly fromthe District of Colunmbia.® See Downs, supra,
666 A . 2d at 861 (this court favors interpretations consistent with plain | anguage
of statute). The survivor annuity is in no sense a transfer from the decedent

to the surviving spouse.

In addition, in the Retirenent Plan prepared by the District of Colunbia
Retirenment Board, the Survivors' Benefits section provides that while a surviving
widow is automatically entitled to an annuity, a nmenber (of the retirenent plan)
may el ect to reduce his own pension during his lifetine in order to provide the
survivor with additional support.® This provision illustrates that survivor
annuity benefits are different froma nenber's pension benefits, as it gives the
menber -- M. Jackson in this case --the option of transferring additional funds

to augnent ot herw se separately funded survivor annuity paynents.

There is no |anguage in the plan indicating that the nmenber has the power

to dispose of the survivor's annuity rights by will, assignment or otherw se.”

® The surviving spouse's automatic entitlenment to annuity benefits is al so
expressed in the Survivors' Benefits section of the District of Colunbia Police
O ficers and Firefighters Retirenent Plan publication. The Survivors' Benefit
section provides, in relevant part, that a survivor "benefit 1is paid
automatically whether [a nenber] die[s] before or after [he] retire[s]." DsTRcCT
oF CoLuvBl A RETIREMENT BoaRD, SuUMMARY PLAN DESCRI PTION OF THE RETIREMENT PLAN FOR THE DiSTRICT OF
CoLumsl A PaLi ce OFFI CERS & FIREFIGHTERS 26 (1985) (" RETIREMENT PLAN') .

¢ See note 5, supra.

” Counsel for the Board argues that M. Jackson's survivor annuity was
(continued...)
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Thus, although it is true that Ms. Jackson's entitlenent to the survivor annuity
is a result of her husband' s enploynent with the Secret Service, the annuity
right was Ms. Jackson's rather than her husband's. She did not waive it by
contracting with her husband to waive any clainms, rights, or interests she nay
have had in any IRA retirement plan, pension, 401K account, or other such

interests that were his.

Consi deration of the practical effects of the waiver resulting fromreading
the statute as the Board did gives further support to M. Jackson's position.
If Ms. Jackson should be deprived of the survivor annuity, it would not benefit
M. Jackson or his estate at all. The agreenent speaks of each party's waiving
an interest "to the other," but the Board's ruling would not acconplish that.

It would give nothing to M. Jackson or his estate.

The overall inport of the controlling provision of the separation agreenent
is that each signatory agreed to forsake any claim upon the retirenent plan,
pension, IRA or sinmlar interests of the other spouse. That purpose would be
served by denying any claimthat M. Jackson m ght nake on M. Jackson's pension
or retirement rights, but it is not served by denying Ms. Jackson her own spousa

annuity.

Finally the agreenent speaks of waiving clainms to interests "in the nane
of the other party." While it is true, as the Board argues, that any survivor

annuity was derived from the enploynment of M. Jackson, there is no record

‘(...continued)
freely alienable. Even if we were to accept that proposition, it would not
af fect the outconme, as we conclude that she did not undertake to alienate it.
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i ndication that the survivor annuity itself was "in the name" of M. Jackson,
phraseol ogy that is perhaps nore descriptive of other specified interests such
as a 401K account than of a survivor annuity.® By its very nature a spousal
survivor annuity is an inchoate interest belonging to a nenber's spouse, in this

case Ms. Jackson.

In sum we hold that the Board erred in finding that Ms. Jackson wai ved her
rights to survivor annuity benefits. The wai ver provision of the separation
agreenent applies to any clains M. Jackson had (or may have had) against
property interests of M. Jackson of the type set forth in the agreenent. It
does not apply to the annuity to which she was entitled by virtue of M.

Jackson's enploynent. Therefore, Ms. Jackson is entitled to receive the

8 The record before us does not disclose whether the personnel records of
M. Jackson identified his spouse. If they did, it could reasonably be
mai nt ai ned that the survivor annuity was in her nane.
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survivor annuity as of the date of eligibility pursuant to the Police and

Firefighters Retirenment and Disability Act.

Reversed and renmanded.





