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Bef ore SteabwaN and Ruiz, Associ ate Judges, and GALLAGER, Seni or Judge.

STeADMAN, Associ ate Judge: "The definition of the term enployee' . . . has
probably produced nore reported cases than any definition of status in the nodern
hi story of law" 3 ARTHUR LARSON, LARSON' S WRKERS' COWPENSATION LAaw 8§ 43.10, at 8-1
(1998). Petitioner Kevin Minson chall enges a conpensation order of a hearing
exam ner denying his claimfor workers' conpensation benefits on the ground that
Munson was not an "enpl oyee" of Hardy & Son Trucking Co. ("Hardy"). W vacate
the order and remand the case to the Director of the District of Colunbia

Depart ment of Enploynent Services ("DOES') to clarify the agency's view of the
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| egal standard for determ ning whether an individual is an "enployee" within the
neani ng of the District of Colunmbia Wrkers' Conpensation Act of 1979, D.C. Code
8§ 36-301 et seq. (1997), and for further proceedings in this case consistent with

t hat standard.

In June 1994, Munson began hauling sludge for Hardy, a District of Colunbia
busi ness that was under subcontract to haul sludge from the Blue Plains Wiste
Treatment Plant in the District to various landfills in Maryland and Virginia.
Munson entered into a witten agreenent to |l ease Hardy his truck and trailer; the
| ease stated the "operation does include driver." Minson received no paynents
for the | ease; rather, Hardy gave himwork in exchange for the | ease. Minson did
the sane type of work for Hardy that Hardy does in general: hauling sludge. The
president of Hardy testified that Minson was not precluded from hauling for other
contractors.

Each day, Munson would call early in the norning to supervisors of Hardy
or the general contractor at the Blue Plains facility to find out whether there
was work for himon that particular day. |f so, Muinson would be instructed what
to pick up when at the Blue Plains facility, where to take the material, and
which roads to take en route to conply with regul ati ons regardi ng maxi mum wei ghts
for trucks crossing bridges. Minson set his own schedul e regardi ng when to take
br eaks. Munson was paid by the ton hauled, with the rate varying dependi ng on
di stance he had to travel. Munson's work schedul e vari ed dependi ng on whet her
Hardy had work for himto do, sone weeks working only two to three days and ot her

weeks as many as six days. As was the case for Hardy's hourly enpl oyees as wel |,
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Munson was not paid for days that he did not work. Hardy deducted no Soci al
Security or other taxes from Miunson's paycheck, and Minson received a 1099 tax
form Minson insured his truck and paid for fuel, repairs, and other equi pnent
expenses. He took out his own workers' conpensation insurance policy, dated
April 4, 1995, which was good only in Maryland, apparently as a requirenent for
continuing to work for Hardy. Between June 1994 and the tine of his accident,

Munson wor ked only for Hardy.

About two or three weeks before Miunson's accident, Hardy's staff ordered
Munson to park his own trailer at the dispatch site and to use a Hardy trailer
with his truck. On Novenber 13, 1995, after dunping at a site in Virginia,
Munson had returned to the Blue Plains facility in the District. Munson was
standing up on the back of the truck trailer attenpting to open one of the doors
with a rope when the rope broke and he fell to the ground 10 feet below. Minson
sustained multiple injuries, which rendered him unable to work for several

nont hs.

Petitioner claims that he suffered a work-related injury while working as
an "enployee" for Hardy in the District of Colunbia, and that he is entitled to
benefits under the District of Colunbia Wrkers' Conpensation Act ("WCA"), D.C
Code § 36-301 et seq. On February 19, 1997, a hearing exam ner issued a
conpensati on order denying Miunson's clainms on the ground that Minson was not an

"“enpl oyee" within the neaning of the WCA.! See Munson v. Hardy & Son Trucking

! The hearing examiner alternatively ruled that the District of Colunbia

O fice of Wrkers' Conpensation was without jurisdiction over the claim because
the accident did not occur in the District. On appeal, all parties agree that
(continued...)
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Co., HRAS No. 96-176, OAC No. 298005 (Feb. 19, 1997). On March 11, 1997, Minson
filed a tinely petition for reviewwith the Ofice of the Director of DOES. The
conpensation order becane final for purposes of judicial review when the Director
failed to rule on Munson's internal appeal within forty-five days. See D.C. Code
§ 36-322(b)(2) (1997).2 On May 12, 1997, Munson tinmely appealed to this court.
See Stone v. District of Colunbia Dep't of Enploynent Servs., 707 A 2d 789 (D.C.
1998) (appeal must be filed within thirty days of the expiration of the forty-

five day statutory period); D.C. Code § 36-322(b)(3) (1997); D.C. App. R 15(a).?3

}(...continued)

this assertion has no support in the record; indeed, the only evidence is to the
contrary. See Wallace v. District Unenpl oynent Conpensation Bd., 294 A 2d 177,
179-80 (D.C. 1972) (uncontradicted testinony constitutes substantial evidence to
support a finding). Because Munson was injured in the District, the District's
Ofice of Wrrkers' Conpensation has jurisdiction over this claim See D.C. Code
8§ 36-303(a)(1l) (1997) (workers' compensation |aw applies to injury of enployee
that occurs in the District if enployee was performng work for enployer in the
District at tinme of injury).

2 The WCA provides in pertinent part that where an applicant has sought
review by the Director, "[f]inal decisions issued pursuant to such review shall
be rendered within 45 days fromthe date of the application . . . . If a final
decision is not rendered within such 45-day period the conpensation order shall
be considered a final decision for the purposes of appeal [to the District of
Col umbi a Court of Appeals]."” D.C. Code § 36-322(b)(2).

8 In Stone, we also observed: "Counsel have represented that it is the
practice of the Director in sone cases to continue to consider a petition for
revi ew of a Conpensation Order even after the expiration of the statutory forty-
five day period. Nothing in this opinion is intended to affect the right of any
party to seek judicial review of an order of the Director issued after such
expiration." 707 A 2d at 791 n. 2.
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The central issue on appeal is whether the hearing examiner correctly
applied the law in deternmning that Minson was not an "enployee," wthin the
neani ng of the workers' conpensation statute, of Hardy & Son Trucking on the date
of his injury. The Act itself sinply defines the term"enpl oyee" as enconpassing
"every person, including a mnor, in the service of another under any contract
of hire or apprenticeship, witten or inplied, in the District of Colunbia."
D.C. Code § 36-301(9) (1997).* Therefore, resort nust be nade to other sources

for assistance in nmore fully defining and applying the term

Two distinct court-devel oped tests exist in this country to determne
whether an individual is a covered enployee under a workers' conpensation
statute. See LaArson, supra, 8§ 43.53. The traditional "right to control™ test
had its genesis in tort |aw standards for enployers' vicarious liability for acts
of enployees. See id. 88 43.10, 43.40. This test exani nes whether the putative
enpl oyer has a right to control the details of the claimant's work. See id. 8§
44, 30- 44. 35. More recently, sonme courts have turned instead to the so-called
"relative nature of the work" test. Under the "relative nature of the work"”
test, an enploynment relationship, rather than an independent contractor
relationship, is found "when the work being done is an integral part of the
regul ar busi ness of the enployer, and when the worker, relative to the enpl oyer,

does not furnish an i ndependent busi ness or professional service." 1d. § 45.00

Prof essor Larson's treatise devotes nobre than two hundred pages to a

di scussion of these tests and the extensive case |law on the subject, including

4 The provision contains certain exceptions, not relevant here.
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nurer ous cases involving the question of whether owner-operator truck drivers are
covered enpl oyees under workers' conpensation statutes. See id. 88 43.00-45.32
Wil e determ nation of "enployee" status is a very fact-specific analysis, it
is clear that the outconme of such a determnation in certain cases may hi nge on
whet her the decision-nmaker applies the "right to control”™ or the "relative nature

of the work" test.

Not wi t hst andi ng Professor Larson's assertion (quoted at the begi nning of
this opinion) as to the frequency in litigation of disputes over the definition

of "enployee,"” this court has, so far as we know, never had occasion to address
that issue in the context of workers' conpensation law.® In this case, the
heari ng exami ner took the position that the "right to control”™ and "relative
nature of the work" tests are interdependent and should be considered in pari
mat eri a. See Munson v. Hardy & Son Trucking Co., supra, at 3 (citing LARSO,
supra, 8§ 45.10, at 8-195 (1996)). This hybrid legal test, however, appears to

have been based in the main on her readi ng of LAaRsoy, which is a misinterpretation

of the treatise.® As it played out in her analysis, the hybrid test had strong

°® In Henderson v. Charles E. Smith Managenent, Inc., 567 A 2d 59 (D.C
1989), we were called upon to determ ne the scope of the word "agent” in D.C
Code 8§ 36-304 (b), providing immunity against suit for "agents" of an enpl oyer
wher e workers' conpensation coverage is provided. Wile we analyzed that issue
under the equivalent of a "right to control"” test, we recognized the existence
of the alternative "relative nature of the work" test and concluded the result
woul d have been the sanme under either standard. See 567 A 2d at 65 n. 12.

¢ The section that the hearing examiner cited to in LARSON does not state

that the right to control and the relative nature of the work tests are
i nterdependent; rather, it discusses only the "relative nature of the work" test
and states that there are two sub-tests under this test: (1) whether the work is
an integral part of the enployer's business, see § 45.20, and (2) whether the
clai mant furni shes an i ndependent busi ness or professional service, see § 45. 30.
It is these two sub-tests of the "relative nature of the work" test which Larson
(continued...)



el enments of the "right to control" test and indeed she cited LARsON § 44.23, a
section regarding the right to control test, to support the ultimte

determ nati on that Munson was not an "enpl oyee" of Hardy.

A survey of other hearing examners' decisions indicates sinilar
uncertainty as to the appropriate standard to apply to nake such determi nations.
In Mtchell v. Hubert L. Hamilton, Dir. Dkt. No. 87-4, H&AS No. 86-362, OAC No.
0069308 (Feb. 16, 1988), the Director of DOES affirnmed a conpensation order in
whi ch the hearing exam ner had concluded that the claimant was an enpl oyee under
both the "right to control” and the "relative nature of the work" tests, stating
that the "Director approves of the use of [both] these tests as an aid in
determ ning whether a particular claimant is an enpl oyee covered by the Act or
an i ndependent contractor." The Mtchell decision did not clearly specify what
standard applies; that is, whether both tests nust be satisfied or whether the
use of either test alone is acceptable. Sonme hearing exam ners have applied both
tests, without expressly indicating whether both tests nust be satisfied in order
to find an enploynment relationship. See, e.g., Wnfield v. The Support Center,
HE&AS No. 91-467, OAMC No. 17801 (Aug. 6, 1993) (finding an enploynent rel ationship
under both the right to control and the relative nature of the work tests)
Galnore v. D.C. Cr. for Independent Living, H&AS No. 90-249, OAC No. 0163439
(Cct. 18, 1990) (finding clainant to be an independent contractor under both
tests); De La Maya v. Capitol Hill Servs., Inc., H&AS No. 87-137, OANC No. 0109444

(Dec. 17, 1987) (finding claimant to be an enployee under both tests). O her

6(...continued)
says are interdependent and should both be satisfied in order to find enpl oyee
status. See Larson, supra, 8§ 45.10, at 8-195.
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heari ng exam ners have determnmined that the "relative nature of the work" test is
the appropriate standard. See Culley v. Fal con Express Couriers, Inc., H&AS 91-
353, OANC No. 0177851 (July 19, 1991) (citing the decision in Mtchell as
indicating that the Director has adopted both tests, but giving weight to the
“relative nature of the work" test in determ ning that claimant was an enpl oyee);

Silver v. Robert Hawk, H&AS No. 93-425, OANC No. 245428 (May 1, 1996).

Petitioner contends that the Director of the Department of Enploynent
Services authoritatively adopted the "relative nature of the work"” test as the
standard in Valenti v. Falcon Express Couriers, Inc., Dir. Dkt. No. 91-47, H&AS
No. 90-678, OAC No. 0182761 (Aug. 16, 1995). However, the Director in Valenti
did not specifically state that the "relative nature of the work" test was the
preferred standard; rather, the Director sinply affirnmed the decision of the
heari ng exami ner, who had found the claimant to be an enployee under the
"relative nature of the work” test. |If the Director was intending to establish
a definitive agency position that the "relative nature of the work" test was the
only test to apply to determ ne the existence of an enpl oynent relationship under
the WCA, we woul d have expected a di scussion of both the "right to control"™ and
the "relative nature of the work" tests, followed by a clear specification of the
standard to be applied henceforth by the agency, as well as reasons for this

choi ce.

It is axiomatic in our jurisprudence that we "accord considerabl e wei ght
to an agency's construction of a statute which the agency admnisters.™
Washi ngton Post v. District of Colunbia Dep't of Enploynent Servs., 675 A 2d 37,

40 (D.C. 1996) (citations onmtted). W can fully do so, however, only in the



context of agency deternminations that reflect the careful legal and policy
analysis required in nmaking choices anong several conpeting statutory
interpretations, each of which has substantial support. See Sibley Menmi| Hosp.
v. District of Colunbia Dep't of Enploynent Servs., 711 A 2d 105, 108 (D.C. 1998)
(deference to agency interpretation of statute "only warranted . . . when the
record provides sonme evidence that the Director considered the |anguage,
structure, or purpose of the statute when selecting an interpretation") (citing
Mushroom Transp. v. District of Colunbia Dep't of Enploynent Servs., 698 A 2d
430, 432-33 (D.C. 1997)); Coumaris v. District of Colunbia Alcoholic Beverage
Control Bd., 660 A 2d 896, 899-900 (D.C. 1995) ("It would be incongruous to
accord substantial weight to an agency's interpretation of a statute where the
record is barren of any indication that the agency gave any consideration at all
to the statutory |language or to the structure or purpose of the provisions which

were ostensibly being construed. ™).

Moreover, it is the agency head who nmust ultimtely speak authoritatively
in such legal interpretations binding all conponents of the agency. "Even though
the court has the last word on the law, it is also inportant that the Director
of DOES address this issue in the first instance in light of its inportance and
the agency Director's responsibility within the agency for interpreting the
statute which the agency admi nisters.” Vieira v. District of Colunbia Dep't of
Enpl oynment Servs., No. 97-AA-132, slip op. at 9-10 (Dec. 10, 1998) (citing KOH
Sys. v. District of Colunbia Dep't of Enploynent Servs., 683 A 2d 446, 449 (D.C

1996)) .
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Because this case was appealed using the forty-five day bypass rule, see
note 2, supra, the Director had not addressed the legal issue raised in this
case. In a simlar case, where we determned that the construction of a

statutory provision by a hearing exam ner was "inadequate" and the case was
appeal ed under the forty-five day rule, we remanded to the Director of DOES "for
an authoritative interpretation of the provision." See Mishroom Transp., supra,
698 A . 2d at 431. A remand to the Director for such clarification conforms with
our practice of remandi ng open | egal issues for "reasoned interpretation by the
agency charged with adm nistering the statute.” Wlls v. District of Colunbia
Dep't of Enploynent Servs., 513 A 2d 235, 242 (D.C. 1986) (remanding where there
was no indication that DOES had thoroughly considered and resol ved the question
of its authority to backdate unenploynment conpensation clains of ex-service
menbers under a 1982 act); see also Sibley Menorial Hosp., supra, 711 A 2d at
108; Coummaris, supra, 660 A 2d at 902 (renmanding for "neaningful input" where
Board failed to provide a reasoned construction of the statute to support its
actions); Rafferty v. District of Colunbia Zoning Commin, 583 A 2d 169, 176 (D.C.
1990) (finding it "inappropriate to decide the issue of first inpression urged
upon us . . . wthout an expression of the Comm ssion's views on the |egal
question presented"); Long v. District of Colunbia Dep't of Enploynent Servs.,
570 A.2d 301, 302 (D.C. 1990) ("[A]bsent an analysis staking out an agency
position to which this court nornmally would accord sonme deference, we have no
choice but to remand for clarification." (internal quotation and citation

omtted)).
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Accordi ngly, we vacate the hearing exam ner's conpensation order and remand
the case to the Director for a definitive interpretation on behalf of the agency
of the statutory term "enployee" and for further proceedings not inconsistent

with this opinion.”

So ordered.

7 Counsel asserted at oral argunment that the delay in resolving this case
has led to significant econom c hardship for petitioner. We trust that the
Director will give this petition such expedited consideration as is consistent
with his policies and equitable with respect to other petitioners seeking the
Director's review of their decisions.





