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Petition for Review of a Decision of the
District of Columbia Department of Employment Services

(Argued June 8, 1999 Decided July 1, 1999)
Alan D. Sundburg for petitioner.
Keith W. Donahoe for intervenor.

Jo Anne Robinson, Principal Deputy Corporation Counsel, and Charles L. Reischel, Deputy
Corporation Counsel, filed a statement in lieu of brief for respondent.

Before STEADMAN and ScHWELB, Associate Judges, and GALLAGHER, Senior Judge.

ScHWELB, Associate Judge: The Washington Metropolitan Area Transit Authority (WMATA)
has asked this court to review adecision of the Director of the Department of Employment Services
(DOES) awarding workers compensation benefits to claimant Warren Johnson, aformer WMATA
Metrobusdriver. WMATA contendsthat the Director erroneoudly failed to credit WMATA for pension
benefits paid by WMATA to Johnson under the employer's retirement plan. We affirm.

THE PROCEEDINGS BEFORE THE AGENCY

Johnson wasinitialy employed by D.C. Transt, WMATA's predecessor, on February 15, 1957.
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On October 25, 1990, a Metrobus operated by Johnson was struck by a private automobile operated by
adrunk driver. Johnson sustained seriousinjuriesto hislumbar and cervicd spine, and he suffered carpd
tunnel syndromein hisright wrist. The collision dso aggravated Johnson's pre-existing cervica disc disease
and diabetic condition. Asaresult of hisinjuries, Johnson has not been able to return to hisjob with

WMATA, nor has he engaged in any other gainful employment.

Following the accident, Johnson applied for workers' compensation. On December 11, 1991, a
full evidentiary hearing washeld on hisclam. Almost two yearslater, on November 16, 1993, aDOES
Hearing and Apped's Examiner issued a Compensation Order (Order No. 1) awarding Johnson temporary
tota disability benefits. Inthe meantime, Johnson had retired, and he had begun to receive pension benefits
pursuant to a retirement plan negotiated by WMATA with Johnson's labor union.

WMATA filed amotion for modification of Order No. 1, arguing that WMATA was entitled to
acredit for pension benefitsthat it had paid to Johnson. On July 7, 1995, adifferent Hearing and Apped's
Examiner issued asecond compensation order (Order No. 2) in which he held that WMATA was entitled
to the requested credit pursuant to the provisions of D.C. Code 8§ 36-308 (9) (1997), which provided, at

al timesrelevant to this appeal, asfollows:

In no event shdl thetotal money alowance payableto an employee or his
dependent survivor(s): (1) Ascompensationfor aninjury or death under
thischapter; (2) asfedera old age, and survivorsinsurance benefits; and
(3) from employee benefit plans subject to the Employee Retirement
Income Security Act of 1974 (26 U.S.C. §401 et. seq.) and suchincome
maintenance plans solely funded by the employer (computed weekly)
exceed in the aggregate the higher of 80% of the employee's average
weekly wageor thetotd of federal paymentsand employee benefit plans
payments. Inthe event the total aggregate money allowance payable to
an employee or his survivor(s) exceeds this limitation, the amounts
otherwise payable as compensation or death benefits under this chapter
shall be reduced accordingly.™

' OnApril 16, 1999, Subsection (9) was repealed in its entirety. See 46 D.C. Reg. 891, 894
(1999).



Johnsonfiled aninterna agency appeal, and on March 31, 1997, the Director issued adecision
(Order No. 3) reversing Order No. 2. The Director held that the pension plan under which Johnson was
receiving benefits was not "solely funded by the employer,” asrequired by § 36-308 (9), and that the
benfit calling set forth in the gatute was therefore ingpplicable. WMATA filed atimely petition for review.

JOHNSON'SPENSION PLAN AND OTHER BENEFITS

Therdevant factsrelating to WMATA'sretirement plan are undisputed. From 1957 until 1983 --
aperiod spanning morethan aquarter of acentury -- Johnson made contributions of two percent of his
annua salary tothe plan. These contributionstotalled $23,714. Johnson claimsthat, if interest isadded,
he has contributed approximately $40,000 to the plan.

In 1983, WMATA amended its retirement plan to provide for employer funding of current
contributions. From 1983 to 1986, the plan included aprovision under which employees could becalled
upon to contributeto the retirement fund if itsliabilities exceeded itsability to pay. Thiscontingency did
not ariseand, in 1986, WMATA amended itsplan to eliminate the contingent provision for contributions
by employees. Since 1986, the retirement plan has provided for employer funding of all current

contributions.

Inlight of theforegoing history, it isundisputed that at thetime of Johnson'saccident in 1990, he
wasno longer making annua contributionstotheplan. Any benefitsthat the plan was paying out, however,

were funded in part by contributions made by Johnson and by other employees prior to 1983.



4

In February 1994, Johnson began to receive social security retirement benefits. Thereafter, his

weekly income was as follows:

Workers' compensation:  $ 516.26

WMATA pension plan: 468.40
Social security benefits: 253.15
Total: $1,237.81

Johnson does not contest these figures, and the parties stipul ated that his pre-injury average weekly wage
was $987.46. It istherefore undisputed that Johnson's aggregate benefits exceed hisformer salary by more
than $250 per week. Johnson thusreceives substantially morethan "the higher of 80% of the employee's

averageweekly wage or thetota of federa paymentsand employee benefit planspayments.” D.C. Code
§ 36-308 (9).2

[,
LEGAL ANALYSIS
Theonly issue before usiswhether WMATA'sretirement plan is™soldy funded by the employer”
withinthemeaning of §36-308(9). If weanswer that questionintheaffirmative, then WMATA isentitled

to the credit it has requested. If, on the other hand, we conclude that the plan is not solely funded by

WMATA, then we must affirm the decision of the Director.

2 WMATA also pointsout that, unlike his salary as abus driver, Johnson's workers compensation
benefits are not considered grossincome for purposes of the federa incometax. See26 U.S.C. § 104
(a)(1) (1994).
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Turning first, aswe must, to the statutory language, see, e.g., James Parreco & Sonv. Didtrict
of Columbia Rental Hous. Comm'n, 567 A.2d 43, 45-46 (D.C. 1989), we conclude that Johnson has
by far the best of the argument. The ceiling on benefits established in § 36-308 (9) applies only wherethe
planin question issolely funded by the employer. AsJohnson's counsdl correctly pointsout in hisbrief,
"[t]here simply is no dispute that the pool of money WMATA utilizesto meet its pension obligations
includes the 26 years of Mr. Johnson's contributions as well as those of countless other WMATA
employees.” A payment sourcethat containslarge amounts of money contributed by employeesisnot

"solely” funded by WMATA 2

WMATA contendsthat, as of the date of Johnson'saccident, al of the current contributionsto the
retirement plan were being made by the employer. Therefore, accordingto WMATA, the planwas"solely
funded by the employer” at thetime critical to the disposition of thispetitionfor review. In Order No. 2,
the examiner accepted WMATA'sposition. InOrder No. 3, however, the Director explicitly rgected it,
observing that WMATA's construction would require her to "ignor[€] [the employee's] contribution to the

retirement fund."

Evenif we considered the statutory language ambiguous, any ambiguity would haveto beresolved
in conformity with the agency's consistent and reasonable interpretation. See, e.g., Udall v. Tallman,
380 U.S. 1, 16 (1965); Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 843 & n.11 (1984); KOH Sys. v. District of Columbia Dep't of Employment Servs.,
683 A.2d 446, 449 (D.C. 1996). Asthe Director pointed out in Order No. 3,

thereisno agency precedent for the employer'sinterpretation of § 36-308

% Johnson cites Webster's definition of "soldly”: "(1) without another . . . (2) totheexclusion of dl dse”
WEeBSTER'S NEW CoLLEGIATE DicTIONARY 1097 (1979). Although courts should not "make afortress
out of thedictionary . . . it isuseful to have one around.” Riggs Nat'l Bank v. District of Columbia,
581 A.2d 1229, 1235 (D.C. 1990).
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(9). Tothecontrary, the Director has consistently strictly interpreted §

36-308 (9) to apply only to claimant[s] whose pension plans are and
were wholly and solely funded by the employer.

(Emphasisadded; citationsomitted.) Thiscourt'sdeferenceto the administrative construction of astatute
whichthe agency ischarged with administering isat itszenith when that construction isconsistent and of
long standing. See, e.g., Superior Beverages, Inc. v. District of Columbia Alcoholic Beverage

Control Bd., 567 A.2d 1319, 1325 (D.C. 1989) (citations omitted).

WMATA argues that Johnson suffered only one wage loss as a result of his accident and

subsequent retirement, and it quotes aleading treatise:

Theworker isexperiencing only onewageloss, and, inany logicd system,
should receive only one wage-loss benefit.

9 ARTHUR LARSON & LEX K. LARSON, LARSON'S WORKERS COMPENSATION LAwW 8§ 97.10, at 18-9
(1999). Asagenera proposition, Professor Larson's observation is consistent with common sense, and

histhesisisreflected in the legidative history of our worker's compensation statute:

The Bill providesthat compensation benefits are to be reduced if the totd
amount of money received from Workers Compensation benefits, from
social security, from employee benefit plans, and from employer
funded income maintenance plans, taken as a whole, exceed 80%
of the employee's average weekly wage or the totd of federa payments
received by the employee. Thus assuring that no claimant will
receive more money for not working than he earns while
working.

CounciL oF THE DistricT oF CoLumBIA, COMMITTEE ON HOUSING AND EcoNomIC DEVELOPMENT,
RePORT ON BiLL 3-106, THE DistTrIiCT OF CoLumBIA WORKERS COMPENSATION ACT OF 1979, at 12

(January 29, 1980) (emphassadded). Thelanguagethat we haveitdicized, however, identifieswith some
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precision the basic purpose of the legidation, namely, to assure that the employee will not receive more
money for not working than for working if, but only if, the sources of his benefitsinclude an employer
funded plan.* Thelegidative history essentidly reflects the statutory language, and to expand the reach
of the gatute beyond the meaning of itswordsisatask suitablefor thelegidative branch rather than for the

judicia one.

Affirmed.

4 Other jurisdictions take different approaches. Colorado's workers' compensation statute, for
example, requiresthat " [w] herethe employee has contributed to the empl oyer pension plan, benefitsshall
bereduced . . . only in an amount proportional to the employer's percentage of total contributionsto the
employer pension plan.” Colo. Rev. Stat. § 8-51-101(1)(d) (1973) (emphasis added). Thus, an
employee's pension benefit isused to offset hisor her workers' compensation benefitsonly to the extent
of the employer's contributions to the pension plan.





