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(Submitted March 9, 1999 Decided August 26, 1999)

Bruce E. Gardner, pro se.

Michael A. Milwee was on the brief for respondent.

Before TERRY and Ruiz, Associate Judges, and PRYOR, Senior Judge.

Ruiz, Associate Judge: Petitioner Bruce Gardner challenges adecision of the Department of
Employment Services(DOES) denying him unempl oyment compensation benefitsfor the period of June
8, 1997 through June 28, 1997, pursuant to D.C. Code § 46-108 (€) (1996)," because Gardner'slump
sum severance payment, representing four weeksof sdary, when divided into weekly sums, exceeded the

amount of weekly benefitswhich Gardner would have been otherwise eligibleto receive. Gardner

! D.C. Code § 46-108 (€) provides in pertinent part as follows:

Any individud whoisunemployed in any wesk asdefined in § 46-101 (5) and who medts
the conditions of digibility for benefits of 8 46-110 and is not disqualified under the
provisonsof § 46-111 shdl be paid with respect to such week an amount equd to the
individua'sweekly benefit amount lessany eanings payableto theindividua with respect
to such week deductiblein accordancewith thefollowing formula: $20 will beadded to
theweskly benefit amount; from theresulting sumwill besubtracted 80% of any earnings
payable to the individual for such week.
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concedesthat the severance payment wasto haverepresented onemonth of sdlary beginningwithhisMay
30, 1997 termination date. However, he contendsthat becausehedid not actualy receivethe severance
payment until July 7, 1997, the deduction provided for in 8§ 46-108 (€) wasinapplicable, and hewas
entitled to unemployment benefitsfor therequested period. Gardner further arguesthat because §46-108
(e islimitedto the benefit wesk inwhich he actudly get the severance payment, hewasadditiondly digible
for unemployment benefitsfor the period from July 13, 1997 to August 2, 1997. Findly, Gardner assarts
that hisfallureto recaive a hearing before the gpped s examiner on the merits of hisbenefitsdam denied

him due process. We affirm.

Petitioner Gardner isaformer attorney for the Digrict of Columbiawhosepositionwasterminated
onMay 30, 1997. Hisletter of termination stated that Gardner would "recaive alump sum termination
payment that will be equivaent to an additiona four (4) weekssdary." OnJune 13,1997, after ill not
having received the promised severance payment, Gardner began tofilefor weekly unemployment benefits,
withthefirgt daim effectivethewesk ending une8, 19972 On hisbenefits application, Gardner indicated
that hewould receive severance pay equa to $929 per week for the period between May 30, 1997 and
June28, 1997. Gardner actualy recaived the severance payment inalump sumon Jduly 7, 1997, dmost

forty days after he was discharged.

2 Therecord contains none of the dlaims forms Gardner states hefiled. The District contendsthat it
has no record that Gardner filed the requisite clam formsfor any part of the period beyond the week
ending June 28, 1997 with repect to which Gardner damsheisentitled to recaive unemployment bendfits
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OnJuly 28, 1997, Gardner visited the DOES office to inquire as to why he had not received
unemployment benefitsfor themonth of July. At thistime, Gardner sgned afact-finding report which
stated:

[ T]he severance pay was for afour week period starting with the May 30, 1997
termination date. | received one check for dl the severance pay during the 2nd week in
July. | amnot entitled to any additiondl saverance pay and | have not recaived daim forms
for unemployment since the latter part of June.

To date | have not received any unemployment benefits.®

OnAugud 7, 1997, thedamsexaminer issued adecigon Sating that Gardner wasnot entitled to
receive unemployment benefitsfor the period between June8, 1997 and June 28, 1997, because pursuant
toD.C. Code8§46-108(e), eighty percent of Gardner'sweekly severance pay exceeded thetotal weekly
benefit amount that Gardner had been digibleto receive ($309), plustwenty dollars* Gardner gppeded
the damsexaminer's determination, and ahearing on hisgpped was scheduled for September 16, 1997.
On that date, the hearing took place as scheduled, but Gardner failed to appear.®

* According to Gardner, he dso prepared asecond fact-finding report on August 5, 1997, which he
clamswassurreptitioudy replaced by an August 6, 1997 report prepared by thedamsexaminer. The
August 6, 1997 report, which was not signed by Gardner, stated that Gardner's severance pay was
Intended to cover the period of June 1 to June 28, 1997, and that Gardner wished to re-open hisclam.
The August 5, 1997 report allegedly prepared by Gardner is not contained in the record.

* Seenote 1, upra. Gardner satesthat the examiner dso determined that dthough Gardner had been
digiblefor unemployment benefitsfor the period between July 6, 1997 and Augusdt 2, 1997, theseweekly
benefitswould be reduced by thelump sum severance payment herecaived on uly 7, 1997. Thisassartion
isbdied by the daims examiner's decison which natified Gardner of the"fdllowing determingtion holding
you ingligible for benefits from 06-08-97 to 06-28-97." (Emphasis added.)

> According to Gardner, he had phoned the DOES office on September 10 to ask for apos
of the hearing because he had ajob interview scheduled on the same day, but wasinformed by aDOES
employee that the hearing would not be reschedul ed.
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AsGardner did not gppear to present any additiond evidencein support of hisdam, the goped's
hearing examiner based her decision solely on the claims record and affirmed the claims examiner's
determination that the lump sum severance payment had rendered Gardner indligible to receive
unemployment benefitsbetween June8, 1997 and June 28, 1997. After recaiving the September 17, 1997
gopedsdecison, Gardner malled aletter to the Office of Appedsand Review (OAR) on September 20,
1997 contesting the gpped shearing examiner'sdecison and requesting anew gpped. Gardner explained
his absence from the hearing:

| inadvertently thought the hearing date was Friday, September 19th as opposed to

Tueday, September 16th. | redized my error on Thursday, September 18th and brought

it to the attention of your office. | wasinformed the decision had been rendered and |
would have any [sic] opportunity to have a new appeal date set.

By proposed find decison dated October 17, 1997, OAR affirmed the decison of the appeds
examiner, concluding that her findings of fact and conclusions of law were supported by substantia
evidencein therecord. After receiving objectionsto the proposed final decison from Gardner,? OAR
issued afind order firming the gpped s examiner's decison, conduding that Gardner had recaived proper
notice of thehearing, and that hisabsencefrom the hearing wasaresult of hisown mistaken belief that the

hearing was scheduled at alater date.

Gardner assertsthat the applicability of D.C. Code § 46-108 (€), and hence hisentitlement to
unemployment compensation bendfitsfor the period between June 8 and June 28, 1997, is contingent on

whether he had recei ved the severance payment during theweek for which he sought unemployment

® Gardner did not explain hisressonsfor not appearing a the hearing in his objectionsto the proposed
decision, other than stating that he had "reasonable cause" for his absence.
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benefits. Thus, becausehedid not receivethe Didrict'sseverance payment until July 7, 1998, he contends
that hewasentitled to unempl oyment compensation benefitswithout any reduction for the severance
payment prior tothat time. Similarly, Gardner arguesthat heisentitled to receve benefits dso for the
period after theweek of July 7 inwhich hereca ved the severance payment. Accordingto Gardner, §846-
108 (e) reduces benefits only during the week aclaimant actualy recaived an offsetting payment. We

reject this argument.

"Under the Didrict of ColumbiaAdminigrative Procedure Act (DCAPA), D.C. Code 88 1-1501
et 550, (1992), we mugt sustain the decison of theagency unlessit isunsupported by subgtantid evidence
in the record." Washington Times v. District of Columbia Dep't of Employment Servs., 724
A.2d 1212, 1216 (D.C. 1999) (citing Wallacev. District Unemployment Compensation Bd., 294
A.2d177,178-79 (D.C. 1972)). Subgtantia evidenceis"'morethan amere scintilla. It meanssuch
relevant evidence as areasonable mind might accept asadequate to support aconclusion.” Wallace,
supra, 294 A.2d at 179 (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).
Wedefer to " an agency'sreasonablecongtruction of acontrolling Satute or regulation.” Sdkv. Didrict
of Columbia Dep't of Employment Servs., 497 A.2d 1056, 1058 (D.C. 1985).

Gardner relies on Dyer v. District of Columbia Unemployment Compensation Bd., 392
A.2d 1 (D.C. 1978), wherethis court held that "[i]n order to be 'unemployed' and be dligible for
compensationunder the[ Didtrict of ColumbiaUnemployment Compensation] Act, anindividua must not
have performed any servicesor received any earningsduring the period.” Id. & 3; seealso D.C. Code
846-101 (5). Accordingly, Gardner arguesthat because hedid not work or recaive any paymentsduring
the period between June 8 and June 28, 1997, or during the period between July 13, 1997 to August 2,
1997, hewas"unemployed” for purposesof the statute, and thereforeentitled to unempl oyment benefits
duringthosetimeperiods. Relying aso onthe purpose of the unempl oyment compensation statuteto
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minimizethe hardshipsencountered by workerswho losether job through no fault of their own, Gardner
contendsthat he should have received benefitsfor theforty-day period after hewasterminated asthe

District unreasonably withheld his severance payment during this time.

Gardner'sargumentsare unavailing because nothing in thelanguage of D.C. Code §46-108 (€)
suggeststhat the reduction of weekly benefit payments by the amount of the severance payment’is
contingent on therecei pt of the severance pay in the specific benefit week. The datute expresdy dates
that the weekly benefit amount isto be reduced by earnings* payablée’ to the damant "with respect to"
agpedific benefit week. Thus, under 8 46-108 (€), adamant'sweekly bendfit payment must be reduced
by any earningsthat are""required] to bepaid" to theclamant for that week, irrespective of whether the
clamant actualy receivesthe earnings during the relevant week or whether the claimant recelvesthe
payment iningtalmentsor inalump-sum. See WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY
1659 (1986) (defining theword “payable’ as“requiringtobepad’). Gardner indicatedin hisdune 13,
1997 gpplication for unemployment benefitsthat he was dueto receive severance pay equivaent to $929
per week for the period between May 30, 1997 and June 28, 1997, and hisown Sgned statement inthe
agency'sJuly 28, 1997 fact-finding report said that " [t] he severance pay wasfor afour week period
starting with the May 30, 1997 termination date" (emphasis added).

Our reading of the plain meaning of the statutory languagefinds support in the caselaw of other
jurisdictions. In Busch v. Reserve Mining Co., 415 N.W.2d 892 (Minn. Ct. App. 1987), the
Minnesota Court of Appedshdd thet theemployer'sagreement with the employegs union which obligated
theemployer to makeagpead penson payment “for thefirg threefull calendar monthsfallowing themonth

inwhich retirement occurs' was specific enough to allow alocation of thelump-sum payment for the

" Voluntary dismissd, or severance paymentsare considered to be"earnings’ for the purposesof D.C.
Code § 46-108 (€). See Dyer, supra, 392 A.2d at 3.
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purposesof offsetting theemployegsrece pt of weekly unempl oyment compensation bendfits. |d. a 894;
see also Fazio v. Unemployment Compensation Bd. of Review, 63 A.2d 489, 491 (Pa. Super.
Ct. 1949) ("avoluntary dismissa payment is'remuneration,’ and the employeewho recaivesit doesnot
become unemployed until the end of the period for which it was paid"), superseded by statute as
stated in Hock v. Commonwealth Unemployment Bd. of Review, 413 A.2d 444 (Pa. Commw.
Ct. 1980).2 In so ruling, the Busch court distinguished a prior decision by the Supreme Court of
Minnesota which had held that the severance payment could be used to offset the employee's
unemployment compensation benefitsfor only theweek inwhich the payment wasactudly recaived. See
Ackerson v. Western Union Tel. Co., 48 N.W.2d 338 (Minn. 1951); see also Busch, supra, 415
N.W.2d at 895. The Ackerson court had noted that severance pay usudly is“in noway related to or
dependent upon theemployegsemployment Satusafter separation” sothat evenif theemployeeobtained
anew pogtiontheday after termination, shewould till be entitled to retain both her severance pay aswell
aswages earned at her new position. See Ackerson, supra, 48 N.W.2d at 342. However, the
Ackerson court left open the possihility thet if the employer had contracted with itsemployee to have the
severance payment paid in weekly installments over aperiod of time, which wasthestuation later
presentedin Busch, thisarrangement might prevent theemployeefrom becoming digiblefor unemployment
compensation benefits. Seeid.; cf. id. at 341 ("the paymentswere not designated aswagesfor agpecific
future period of time, aswasdoneintheFazio case"). Seealso Fazo, supra, 63 A.2d at 491 (receipt
of saverance check with notetion " salary for February and March” barred employeefrom digibility for

unemployment benefits until end of period for which payment was made).’

8 Seenote 9, infra.

® Dueto achangein thelanguagein subsequent statutes del eting the proviso that severance pay was

to be considered remuneration paid or payable for the week for which the payment was made, the

continued viahility of Fazioin Pennsylvaniaisuncertain. In Hock v. Commonweal th Unemployment

Compensation Bd. of Review, supra, 413 A.2d 444, the court, interpreting the current unempl oyment

compensation benefitsscheme, hed that the dlaimant was not disqudified from recaiving unemployment
(continued...)



Here, even though Gardner'stermination | etter from the Didtrict of Columbiadid not expressy
designate his severance pay for aparticular period, Gardner represented to DOES, both in hisinitid
benefits gpplication aswell asin the July 28, 1997 fact-finding report, that the severance payment was
intended asremuneration for the four-week period immediately following the date of histermination.”
Under those circumstances, it wasreasonablefor the agency, pursuant to D.C. Code 8 46-108 (e), to
prorate Gardner's severance payment over the redevant period and correspondingly reduce Gardner's
weekly unemployment compensation benefits. Therefore, asGardner'sweekly earnings, intheform of
prorated severance pay, exceeded the maximum amount of unemployment compensation benefitshewas

° .
(...continued)

compensation benefitseven though hed so received severance benefits. Thecourt baseditsdecisonon
thefact that it had been theemployer's palicy to pay terminated employeesonewesk'ssdary for eech year
of sarvice, and following other jurisdictions, held that the additional saverance pay had actualy been
"earned” during the employedsyears of service and not during the time he received the payment. Seeid.
at 446-47; see also Board of Regents of the Univ. of Neb. v. Pinzon, 575 N.W.2d 365, 368
(Neb. 1998); Sate Dep't of Industrial Relations v. Dedattes, 372 So0.2d 867, 869-70 (Ala. Civ.
App. 1979); Industrial Comm'n of Colo. v. Srokman, 306 P.2d 669, 672 (Colo. 1957); Walker
v. Catherwood, 284 N.Y .S.2d 584, 588 (N.Y . 1967). Nevertheless, Hock isdistinguishablefromthe
facts here because thereis no indication that the amount of Gardner's severance pay was related to the
number of yearsthat Gardner spent inthe Didrict'semploy. Accordingly, Gardner cannot besad to have
"earned" his severance pay during the time he worked for the District.

1 The agency's UC 1-85 form describes the method by which the agency handles the deduction of
severance pay from weekly benefit payments and provides as follows:

If paidin alump sum, saverance payment istrested asearningsin theweek paid unlessether the
employer or claimant attributesit to aperiod of time. Inthiscase, it will be prorated over the
specified period of time.

(Emphasis added.)

Dyer, supra, isnot to the contrary. Inthat case, the petitioner, who was given two months
severance pay immediately upon her dismissal for misconduct and had therefore dready received the
voluntary dismissd paymentsprior to her dam for benefits, was held not to be entitled to unemployment
compensation benefits during the period for which the lump sum amount was payable to her. See 392
A.2da 3. Whileitisunfortunate thet the Didrict deayed sending Gardner his saverance pay, thet dday
doesnot render invaid the agency's determination that the prorated weekly amount Gardner was owed
in theform of aseverance payment was gppropriately deductible from the unemployment compensation
benefits to which he otherwise would have been entitled during such week.
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eligibleto receive, the claims examiner's determination that Gardner was not entitled to collect
unemployment compensati on benefitsduring the period covered by the severance payment wassupported

by the evidence of record.”

Gardner dso chdlengesthedenid of ahearing onthe merits of hisbenefitsdam beforethe gopeds
examiner, noting that the Notice of Hearing stated that postponement of the hearing would be granted for

1 Although the Didtrict does not make this argument, we further notethat Dyer suggeststhat because
Gardner recelved aseverance payment covering adesignated period of time, hewasnot “ unemployed”
during that pay period and therefore was not even eigible for compensation under the Act. See Dyer,
upra, 342 A.2d a 3 ("anindividua isnot unemployed for agiven pay period if he recaives voluntary
dismissal payments for that period") (emphasis added).

12 With respect to Gardner's contention that he d so was entitled to receive benefits after theweek he
eventualy recaived the severance payment, we note that the additiona period for which Gardner issaeking
benefits, July 13, 1997 to August 2, 1997, was not addressed in the claimsexaminer'sdecison. That
decision dedlt solely with the benefits period between June 8, 1997 to June 28, 1997. Nor wasthis
additiond daim addressed by either the gppedls hearing examiner or OAR. Asnoted earlier, seencte 2,
supra. the Didtrict contendsthat Gardner did not filetherequisite damsformsfor theseweeks. Asthe
record does not contain the claim forms, we do not address the issue.

Intheevent that Gardner isstill ableto pursuebenefitsfor thisadditiond time period, however, we
notethat it will beincumbent upon him, asthe daimant, to demondrate that hefiled the required weekly
clamsasrequired by the Act. See D.C. Code § 46-110 (1) (claimant only eligible to receive
unemployment benefitsif hehasmadeadam for benefitsfor that particular week); Dunnv. Didtrict of
Columbia Dep't of Employment Servs., 467 A.2d 966, 967 n.1 (D.C. 1983) (noting weekly filing
requirement). Cf. Dunn, supra, 467 A.2da 967 n.1 (" The Unemployment Compensation Act provides
that anindividud isdigibleto receive unemployment benefitsonly if he or she hascomplied with al
applicableregulations."); see also Bledsoe v. District of Columbia Dep't of Employment Servs,,
544 A.2d 723,726 & n.7 (D.C. 1988) (not addressing Didtrict’ s contention that petitioner’ sclam was
barred by generd three-year statute of limitationsunder D.C. Code § 12-301 (8), or doctrine of laches,
where claimant failed to take any action for more than three years, but where substantial evidence
supportedtheagency’ sfinding of lack of proof of cdam). \Wequestion, however, the Didrict'scontention
that Gardner would have beenindigibleto recaive benefits for theweek ending July 26, 1997 dueto the
one-week waiting period requirement in D.C. Code 8§ 46-110 (5). Wethink it would be sufficient for
Gardner to demondrate thet he had satisfied the one-week waiting period in order to be digible for benefits
In subseguent weeksduring acontinuous period of unemployment, areguirement whichwould havebeen
met herewhen Gardner filed hisfirgt claim gpplication for theweek ending June13, 1997, whichwasthe
second week after he was terminated.
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cause. He assartsthat because he had sufficient cause for his absence from the September 16, 1997
gpped shearing, to attend ajob interview, the agency was required to @ther postponethe hearing, or else
hold another gppedshearing. Becausethe agency afforded him neither option, Gardner argueshewas

denied due process of law. We disagree.

Title 7 of the DCMR, § 307.4 (1986), dates that aclaim may be reopened upon request by the
party who failed to gopeer for the hearing if the party giveswritten noticeto the Director within ten calendar
days after the date of the hearing that the reason for his or her absence constitutes good cause, as
determined by 7 DCMR § 316.4. Seeid.”® One of the reasons considered to be"good cause” is
"[s]eeking work where thereisareasonableindication that work isavailable” 7 DCMR §316.4 (c).
Becauseajob interview certainly would qudify under thisprovison, if aclamant has properly presented
theissueto the agency, he or shewould have good cause for the alasence and would not waive hisor her
right to present testimony. Cf. McCaskill v. District of Columbia Dep't of Employment Servs.,,
572 A.2d 443, 446 (D.C. 1990) (failureto appear a hearing without good cauise waivesright to present
testimony), opinion amended on other grounds, 1990 D.C. App. LEXIS 128 (1990).

However, onthisrecord, it does not gppear that Gardner ever brought the fact that he had an
Interview on the scheduled hearing dateto the gpped sexaminer'satention. In Gardner's|etter requesting
recons deration of the gppeals examiner'sdecision, Gardner did not mention anything about ajob
interview, gtating only that he had thought that the hearing had been scheduled for September 19, rather
thanthe16th. Nor did Gardner proffer thisreasonin hisobjectionsto the proposed fina decison; insteed,
he stated only that he had "reasonable cause’ to request anew hearing date, and that the OAR had not

3 The prior section, § 307.3, providesthat if aparty "fails without good cause" to appear at a
scheduled hearing, the heering examiner may postponethehearing or proceed with adetermination of the
appeal on the evidence available. 7 DCMR § 307.3.
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addressed hisrequest for rehearing.” Initsfina decision, the OAR determined that Gardner had not
provided good cause for hisfailure to appear, attributing Gardner's absence to Gardner's own
misconception of thehearing date. Inview of thefact that Gardner gave no reason for hisabsence other
than hisown misiake, the OAR did not err in affirming the gpped s examiner's decison without granting
Gardner an opportunity to present additiond evidence. SeeMcCaskill, supra, 572 A.2d a 446 (failure

to appear at hearing waives claimant's right to present testimony).™

Accordingly, the decision of DOES hereby is

Affirmed.

“ Thereisdso noindication that Gardner complied with the procedurd recuirementsfor filing arequest
for reopening therecord, because 7 DCMR § 307.7 mandates that written notice of thisrequest be given
to dl of the parties, and must include the reasonsfor the request aswell asa " clear Satement of gpped
rights.”

© Wefurther notethat Gardner'srepresentation in hisreply brief that he had caled DOES officeon
September 10 to request apostponement of the hearing dueto hisjob interview gppearsto beincongstent
with hissubmissonsto the OAR that hehad"inedvertently thought the heering date was Friday, September
19th as opposed to Tuesday September 16th."





