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Bef ore WAa\ER, Chi ef Judge, and Terry and ScHvELB, Associ at e Judges.

WAa\er, Chief Judge: Petitioners, National Geographic Society and Anerican
Mot ori sts | nsurance Conpany (collectively referred to as National), seek review
of a decision of the District of Colunbia Departrment of Enploynment Services
(DOES), requiring National to pay the attorney's fees and costs of intervenor,
I saac Brown, in a workers' conpensation case. National argues that DOES erred

in interpreting 8 36-330 (b) of the District of Colunbia Wrkers' Conpensation
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Act as authorizing an award of attorney's fees and costs to a cl ai nant where the
enpl oyer has not refused to pay the claimant additional conpensation upon
reconmendati on of the Mayor or his agent. W conclude that § 36-330 (b) does not
authorize the paynent of attorney's fees and costs where the enployer and its
carrier did not decline to pay additional conpensation upon reconmendati on of the

Mayor or his agent.

On January 18, 1990, Brown fell and injured his knee while working as a
custodian for the National Geographic Society. National paid himtenporary total
disability benefits related to his knee injury from January 19, 1990 until
Novenber 25, 1991. Benefits were terminated based upon the enployer's contention
that Brown was capable of returning to work. A nedical report of Dr. Randall
Lewi s dated Novenber 25, 1991 states that "[Brown] has no residual disability as
a result of his knee injury and he can return to his forner duties at work as of
the date of this examination." Brown filed an application for a formal hearing.
At the hearing on June 17, 1992, Brown clainmed that he still had debilitating
back and knee pain as a result of his earlier injury. The hearing exam ner found
that Brown's continuing physical problens were "nedically and causally" related
to the injury that occurred on January 18, 1990. The exam ner also found that
Brown was unable to return to work because of a thirty-five percent pernmanent

partial disability in his left |eg.

On August 30, 1994, the hearing exam ner ordered National to pay Brown's

attorney's fees pursuant to D.C. Code § 36-330 (b). Nati onal appealed to the
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agency's director, contending that & 36-330 (b) by its terms, is not triggered
unl ess the enployer declines to pay permanent disability benefits upon
recormendati on of the Mayor after an informal conference. The acting director
of the agency rejected National's argunent, concluding that "there is no statute,
case |l aw or evidence of local statutory intent which mandates that the claimnt's
attorney fees will only be paid by the enployer if the clainmant seeks to resolve
the benefits dispute informally before a clains exaniner prior to having a ful

evidentiary hearing." National petitioned for review of this decision

National argues here, as it did before the agency, that Brown is not
entitled to an award of attorney's fees under D.C. Code § 36-330 (b) because the
preconditions for such fees were not net. Specifically, National contends that
since the Mayor or his agent never recommended a disposition of the dispute as
to additional conpensation, it did not refuse to accept such witten
reconmmendation within fourteen days after receipt, and therefore cannot be held
liable for attorney's fees under D.C. Code § 36-330 (b). Brown argues that this
court should give deference to the agency's reasonable interpretation of the
statute it admnisters. See Lee v. District of Colunbia Dep't of Enploynment
Servs., 509 A 2d 100, 102 (D.C. 1986); Hively v. District of Colunbia Dep't of
Enpl oynment Servs., 681 A 2d 1158, 1160-61 (D.C. 1996). W nust deci de whet her
DCOES correctly interpreted 8 36-330 (b) as authorizing an award of attorney's

fees and costs to Brown under these circunstances.

a. Standard of Revi ew
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In interpreting a statute, this court "nust give weight to any reasonable
construction of a regulatory statute that has been adopted by the agency charged
with its enforcenent.” Lee, supra, 509 A 2d at 102. Unl ess the agency's
interpretation is plainly wong or inconsistent with the statute, we will sustain
it even if there are other constructions which nay be equally reasonable. 1d.;
H vely, supra, 681 A 2d at 1160-61. However, the natural corollary of the agency

def erence proposition is that we are not obliged to stand aside and affirm an
admini strative determ nation which reflects a msconception of the relevant |aw
or a faulty application of the law.'" Zenian v. Ofice of Enployee Appeals, 598

A .2d 1161, 1166 (D.C. 1991) (citing Thomas v. District of Colunbia Dep't of

Labor, 409 A.2d 164, 169 (D.C. 1979)).

Ininterpreting a statute, we first look to its |anguage; "if the words are
cl ear and unanbi guous, we nust give effect to its plain neaning." Janes Parreco
& Sons v. District of Colunbia Rental Hous. Commin, 567 A .2d 43, 45 (D.C. 1989)
(citing Peoples Drug Stores, Inc. v. District of Colunbia, 470 A 2d 751, 753
(D.C. 1983) (en banc)) (further citation omtted). The intent of the |egislature
is to be found in the |anguage used. Id. at 46 (citing United States wv.
Gol denberg, 168 U.S. 95, 102-03 (1897)). The burden on a litigant who seeks to
di sregard the plain nmeaning of the statute is a heavy one, and "[t]his court will
| ook beyond the ordinary neaning of the words of a statute only where there are
per suasi ve reasons for doing so." Janes Parreco & Sons, 567 A 2d at 46 (interna
quotations onmtted). Wth these principles of statutory construction in mnd

we exam ne the applicable statute in this case.



b. Analysis

D.C. Code 8§ 36-330 provides for attorney fees wunder the W rkers
Conpensation Act.? Subsection (b) of § 36-330, which is at issue in this case,

provi des:

If the enployer or carrier pays or tenders paynent of
conpensati on without an award pursuant to this chapter,
and thereafter a controversy devel ops over the anpunt of
addi ti onal conpensation, if any, to which the enpl oyee
may be entitled, the Mayor shall recomend in witing a
di sposition of the controversy. If the enployer or
carrier refuse to accept such witten recomendati on,
within 14 days after its receipt by them they shall pay
or tender to the enployee in witing the additional
conmpensation, if any, to which they believe the enpl oyee
is entitled. If the enployee refuses to accept such
paynment or tender of conpensation and thereafter
utilizes the services of an attorney-at-law, and if the
conpensation thereafter awarded is greater than the
anopunt paid or tendered by the enployer or carrier, a
reasonable attorney's fee based solely wupon the
di fference between the anmount awarded and the anount
tendered or paid shall be awarded in addition to the
anount of conpensati on. The foregoing sentence shall
not apply if the controversy relates to degree or |ength
of disability, and if the enployer or carrier offers to
submt the case for evaluation by physicians enpl oyed or
sel ected by the Mayor, as authorized in 8 36-307 (e),

! Subsection (a), which the parties agree is not applicable here, provides:

If the enployer or carrier declines to pay any

conpensation on or before the 30th day after receiving witten notice fromthe
Mayor that a claimfor conpensation has been filed, on the grounds that there is
no liability for conpensation within the provisions of this chapter, and the
person seeking benefits thereafter utilizes the services of an attorney-at-I|aw
in the successful prosecution of his claim there shall be awarded, in addition
to the award of conpensation, in a conmpensation order, a reasonable attorney's
fee against the enployer or carrier in an anount approved by the Mayor, or court,
as the case may be, which shall be paid directly by the enployer or carrier to
the attorney for the claimant in a lunp sum after the conpensati on order becones
final.

D.C. Code § 36-330 (a).



and offers to tender an anount of conpensation based
upon the degree or length of disability found by the
i ndependent medical report at such tine as an eval uation
of disability found by the independent nedical report at
such tinme as an evaluation of disability can be nade.
If the claimant is successful in review proceedings
before the Mayor or court in any such case, an award may
be made in favor of the claimant and against the
enpl oyer or carrier for a reasonable attorney's fees for
claimant's counsel in accordance wth the above
provi si ons. In all other cases any claim for |egal
services shall not be assessed agai nst the enployer or
carrier.

I d. The statute is clear and unanmbiguous in setting forth the circunstances
under which a claimant can be awarded attorney's fees. Under the plain | anguage
of 8 36-330 (b), the enployer is required to pay attorney's fees and costs only
if it refuses after fourteen days to pay additional conmpensation as recomended
by the Mayor in witing. See C & P Tel. Co. v. District of Colunbia Dep't of

Enpl oynment Servs., 638 A 2d 690 (D.C. 1994).2 Alternatively, the enployer can,

within the fourteen day period prescribed by statute, tender the anmount to which

2 In C&P Tel., we stated that a person claining conpensation under the
D. C. Wrkers' Conpensation Act can recover attorney fees under only the
followi ng two circunstances:

first, if the enployer refuses to pay "any conmpensati on"
for a work-related injury wthin thirty days of
receiving witten notice fromthe Mayor of "a claimfor
conpensation," and the claimnt consequently uses the
services of an attorney to prosecute successfully his or
her claim D.C. Code 8§ 36-330 (a); and second, if an
enpl oyer "pays or tenders paynent of conpensation
wi t hout an award" but later refuses to pay additional
conpensation clainmed by the claimant within fourteen
days of receiving a recomendation by the Myor that
the claimis justified, and the claimnt uses the services of an attorney to
recover the full amount clainmed. D.C. Code § 36-330 (b).

Id. at 693-94 (footnote onmitted). Section 36-330 (a) is related to the initial
claimfor conpensation. |In this case, the enployer voluntarily paid the initial
claim and the parties agree that this case involves only a claimfor additional
conpensati on under § 36-330 (b).



it believes the enployee to be entitled. D.C. Code 8§ 36-330 (b). In that event,
a clai mant who succeeds thereafter in obtaining a greater award than offered by

the enmployer is entitled to attorney's fees "based solely upon the difference

bet ween the anpbunt awarded and the anpbunt tendered or paid . . . ." 1d. The
| ast sentence of D.C. Code § 36-330 (b) reads: "In all other cases any claimfor
| egal services shall not be assessed against the enployer or carrier." 1d. That
| anguage is the clearest expression of Ilegislative intent to Ilinmt the

ci rcunstances under which the claimnt nmay recover attorney fees to those

outlined explicitly in the statute.

The express |anguage of the statute does not authorize the award of
attorney's fees to Brown. Here, there was no recommendation from the Mayor or
his agent to resolve the controversy as to the additional conpensation which the
Act requires as a precondition to an award of attorney's fees. Brown could have
sought a resolution of the controverted additional claim through infornma
procedures established by regulations. See 7 DCVMR § 219 (1986). That procedure
is available prior to the filing of an application for a formal hearing. 7 DCWVR
§ 219. 23. Once an application for a formal hearing is filed, however, all
i nformal procedures nust be terninated. I d. Both parties acknow edge that
Nat i onal never received a "recomendation by the Mayor" to pay Brown's claim
I nstead, Brown chose to commence fornmal proceedings, thereby elinmnating the
opportunity for an informal resolution of the claim The W rkers' Conpensation
Act was designed to provide aggrieved workers with an inexpensive nechanismto
pursue clainms agai nst enployers. When claimants decline to use that infornma
procedure in favor of the formal clains procedure, they do so at the risk of

i ncreased expense to thenselves and to the system



Brown nakes two principal argunents in support of the agency's
interpretation of the statute to allow costs and attorney's fees in this case
These argunents focus on the legislative history and the general intent
underlying the W rkers' Conpensation Act. First, he contends that the
| egislative history of the Act supports an assessment of attorney's fees for any
claimthat is not voluntarily paid by the enployer and insurance carrier. He
takes the position that the legislative history did not contenplate the use of
an inforrmal conference recommendation as a precondition to a subsequent award of
attorney's fees. As support for his argunent, Brown relies upon the report of
the Committee on Public Services and Consumer Affairs, Bill 3-106, D.C. Workers
Conpensation Act of 1979 (January 16, 1981) (PS/ CA Report). Wth respect to
attorney fees, however, the PS/CA Report cited by Brown sinply urges the
retention of a provision of the |law which authorized attorney's fees "where a
claimis contested and not voluntarily paid by the enpl oyer and insurance carrier

Nothing in the cited provision provides a persuasive reason for
ignoring the plain |language of D.C. Code § 36-330 (b). See Janes Parreco & Sons,
supra, 567 A .2d at 45-46. Only by ignoring the | anguage of the statute, which
speci fies the circunmstances under which an award of attorney's fees is authorized
and deni es such fees in all other circunstances, can we uphold the result reached

by the agency.

Even | ess persuasive is Brown's second argunment that the humanitarian
purpose of the Act requires an interpretation which would avoid the delay which
he contends would be entailed in the informal procedure. |In applying the Act

we are aware of the principle "that workers' conpensation laws are to be
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"l'iberally construed for the benefit of the enployee."" Jinenez v. District of
Col unmbia Dep't of Enploynent Servs., 701 A 2d 837, 840 (D.C. 1987) (citations
omtted). Wiile that principle allows doubts to be resolved favorably to the
enpl oyee, it does not relieve the courts of the obligation to apply the law as
it is witten and in accordance with its plain neaning. The plain | anguage of
D.C. Code § 36-330 (b) makes an award of attorney's fees appropriate, insofar as
it is relevant here, only where a controversy develops over additional
conpensation and the enployer declines to accept the Mayor's recomrendation for

resolution within fourteen days of its receipt.® That did not occur here.

For the foregoing reasons, the case is remanded with directions to nodify

the award to conformto this opinion.

So ordered.

5 Ininterpreting a conparable provision of the Longshorenen's and Harbor

Wor kers' Conpensation Act, 33 U S.C. 8§ 928 (b) (1986), the United States Court
of Appeals for the Fifth Circuit simlarly held that an award of attorney's fees
was appropriate only if the dispute had been the subject of an infornmal
conference. FMC Corp. v. Perez, 128 F.3d 908, 910 (5th Cr. 1997). Therefore,
the court determined that attorney's fees were not authorized where the parties
had settled the matter before resorting to the informal dispute resolution
mechani sm which was a statutory precondition. |d.; see also Todd Shipyards
Corp. v. Director, Ofice of Wrkers' Conpensation Programs, 950 F.2d 607, 610
(9th Cir. 1991). But see National Steel & Shipbuilding Co. v. United States
Dep't of Labor, 606 F.2d 875, 882 (9th Cir. 1979), where the court concl uded that
Congressional intent inposed liability for attorney's fees for disputed clains
whet her or not the enployer had rejected an adm nistrative recommendation. The
difficulty with the analysis in National Steel is that the court resorted to
legislative intent w thout addressing the statutory |anguage or determning
whet her the statute was cl ear and unamnbi guous.





