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PEr Cur AM The appeal in this case challenges the rate and anount of
conpensation ordered by the Departnent of Enploynment Services ("DOES' or
"agency") to be paid to petitioner as a consequence of injuries sustained in the
course of his enploynent. Petitioner raises two issues. Initially, he urges
that the agency inproperly calculated his rate of disability conpensation.
Secondly, and alternatively, he contends that even if his conpensation rate was
properly calculated, the figure nust at |least yield an anpbunt which satisfies a
statutorily prescribed minimm See D.C. Code 88 36-305 (c) and 36-308 (9) (1997

Repl.). W vacate the agency's decision and remand the case.
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In reviewing the agency's resolution of the first question, we observe that
t he decisions rendered by the Director of DOES ("Director") and the Hearings and
Appeal s Exami ner ("Hearings Exanminer") are inconsistent on this point. In
calculating petitioner's total wages, the Hearings Exam ner concl uded petitioner
"was concurrently enployed by three (3) enployers,” and totaled or "stacked" al
t he wages earned.® LaRose v. Freenman Decorating Co., H&AS 95-83, OAC No. 275384,
at 2 (Aug. 8, 1995). However, the Director concluded petitioner's "wages [were]
consecutive and not concurrent," LaRose v. Freenan Decorating Co., Dir. Dkt. No.
95-79, HRAS 95-83, OAC No. 257384 (July 29, 1997), but nonethel ess nade no change
in the amount of total wages found by the examiner. Although this difference
need not be controlling, we bring it to the agency's attention for clarification.
See Dixon v. Freeman Decorating Co., Dir. Dkt. No. 89-36, H&AS No. 89-198, ONC
No. 0149043 (May 9, 1990). It would be helpful if the agency would clarify the
| egal reasoning underlying its decision in determ ning the average weekly wage
under D.C. Code § 36-311 (a)(4) (1997 Repl.), to use the enployee's enpl oynment
hi story over the full thirteen weeks prior to the injury rather than sinply the
weeks in which he actually worked for the intervenor enployer. See generally 5

A. LARSON, LARSON' s WRKERS' COMPENSATION LAW 8 60 (1998 ed.).

! Petitioner obtained work through a union hiring hall and was paid on an

hourly basis. In the thirteen weeks prior to the injury, he worked for
i ntervenor enployer for five nonconsecutive weeks and for one hour in a sixth
week, in which he was injured, earning a total of $1778.57. In addition, during

two of those weeks in which he worked for respondent, he also worked for two
ot her enployers for wages totalling $919.53. Petitioner had no other enpl oynent
during the thirteen-week period. The Hearings Exam ner divided the total wages
of $2698.10 by thirteen to arrive at an average weekly wage of $207.55.
Petitioner takes the position that the Hearings Exani ner shoul d have consi dered
only the wages earned from i ntervenor enployer and divided that total by five
weeks.
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In reviewing the question of m ninmum conpensation, we are aware that the
agency is regularly obliged to interpret the relationship between the provisions
of D.C. Code 88 36-305 (c) and 36-308 (9) in order to determ ne the mnimnmm
anount of a claimant's conpensation. |In the present case the agency expressly
relied upon its precedent in Joyner v. Reyna's Fashions, H&AS No. 83-97, OAC No.
0001794 (Nov. 6, 1983) to resolve the question. However, this court has been
apprised of a nore recent agency decision where the Director "depart[ed] fromthe
view stated in Joyner," because "[t]he interpretation in Joyner nmakes section 36-
305 (c) neaningless." See Wal ker v. Unicco Serv. Co., Dir. Dkt. No. 98-29, H&AS

96-383, at 2 (Mar. 27, 1998).

G ven our practice of deferring to an agency's reasonable statutory
interpretation, see Sibley Menl| Hosp. v. District of Colunbia Dep't of
Enpl oynent Servs., 711 A 2d 105, 108 (D.C. 1998), as well as the inconsistencies
of the record both as to facts and findings, it is necessary that we vacate the

agency's decision and remand this case for further consideration.

So ordered.





