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Before TERRY and Ruiz, Associate Judges, and PRYOR, Senior Judge.

Ruiz, Associate Judge: Thisapped presents the question whether an injured worker may
recaive benefitsfor morethan onedisability resulting fromthesameinjury. Inthiscass, ptitioner, an X-ray
technician, wasinjured whilelifting apatient out of awhedchair. Asaresult of thisinjury, hewasunable
toreturnto hisfull-duty position at Washington Hospital Center, and subsequently obtained alight-duty

X-ray technician position with adifferent employer, but at areduced salary. The Director of the
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Department of Employment Sarvices(DOES) determined that the petitioner was entitled to paymentsfor
a"scheduleinjury" under D.C. Code 8 36-308 (3)(A) (1997), based on apermanent partid disability to
hisright arm. Ongpped, petitioner contendsthat heisentitled to additiond, permanent partid disability
"non-schedul €' benefitsunder D.C. Code 8 36-308 (3)(V) for hisshoulder disability. Becausethehearing
examiner did not makeadear factud finding asto whether petitioner suffersfrom adisability to hisshoulder
in additionto the disability to hisarm, we vacate the Director's decison and remand for adetermination
of the extent of petitioner'sdisability. Should the agency find that petitioner hasashoulder dissbility, we
hold that petitioner is entitled to both schedule and non-schedule benefitsif heis ableto show that the

shoulder disability led to wage | oss.

Thiscourt reviewsthe Director'sfinal decision, see Washington Metro. Area Transit Auth.
(WMATA) v. District of Columbia Dep’t of Employment Servs., 683 A.2d 470, 472 (D.C. 1996),
to determine whether it issupported by "subgtantid evidence" D.C. Code § 1-1510 () (3) (E) (1999).
Subgtantial evidenceis”’ morethanamerescintilla’™ rather, itis"'such relevant evidence asareasonable

mind might accept as adequate to support aconcluson.™ George Hyman Congr. Co. v. Digtrict of
Columbia Dep't of Employment Servs., 498 A.2d 563, 566 (D.C. 1985) (quoting Consolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938) (citationsomitted)). Where questionsof law areat

issue, however, this court reviews the Director's rulings de novo, see KOH Sys. v. District of

Columbia Dep’t of Employment Servs., 683 A.2d 446, 449 (D.C. 1996), deferring to the Director's
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interpretation of the datuteit enforcesunlesstheinterpretation ™'conflictswith the Satute, isincong sent with
the [governing] regulation, or otherwiseis contrary to established legd doctrine™ Id. at 449-50 (quoting
Gunty v. Department of Employment Servs., 524 A.2d 1192, 1196 (D.C. 1987)) (alterationin

original).

Thedatutethat providesfor paymentsfor permanent partid disabilitiesdividessuchdisgbilitiesinto
two categories "schedulé' and "non-schedule” D.C. Code 836-308 (3) (A)- (M) ligs certain partsof the
body which, if permanently disabled, entitle the worker to disahility paymentsegud to the number of weeks
compensation listed for that body part in the schedule. D.C. Code 8 36-308 (V) provides aformulafor
compensating disabilitiesthat are not expresdy set out in the schedule, measured in terms of actud wages
lost asaresult of thedisability. A worker who suffersascheduledisability, i.e,, onefor whichthe statute
provides afixed payment in terms of weeks of compensation, may not opt to recover actud lost wagesin
lieu of thefixed amount available for such adisability. See Lenaertsv. Digtrict of Columbia Dep't
of Employment Servs., 545 A.2d 1234, 1238 (D.C. 1988) (citing Potomac Electric Power Co. v.
Director, Office of Worker's Compensation Programs, 449 U.S. 268 (1980)). Petitioner contends
that heisnot attempting to change the basisof payment for the disability to hisarm, but rather to recover

for theadditiond disability he sufferedto hisshoulder which iscompensableintermsof actud lost wages.

Wehave not yet decided whether aworker isentitled to receive both schedule and non-schedule

disability paymentsfor multipledisabilitiesarisng fromthesamework-injury. Intervenor, theWashington
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Hospital Center, maintainsthat Kovacv. AvisLeasing Corp., H& ASNo. 84-177, OWC No. 0000792
(uly 17, 1986), limits petitioner'sremedy to scheduleloss benefits. In Kovac, the Director concluded thet
thedtusof disability, not the Stusof theinjury, controls, seeid. at 6, but expresdy |eft open the question
of whether apetitioner may obtain both scheduleand wageloss benefits concurrently wherethereisonly
oneinjury. Seeid. at 6-7. Therefore, Kovac isnot controlling on our facts®  In WMATA, supra, this
court held that the Director'sinterpretation in Kovac— that the situs of the disability controls —was
reasonable. Seeid. at 475. We dso recognized the possibility that apetitioner may be entitled to both
schedule and non-schedule awvards for multiple disbilitiesresulting fromasngleinjury. Seeid. a 472, 474
n.4 (noting thet i pulation agreement between employer and employee, inwhichemployer provided wage
loss compensation for back disahility, did not pred ude employee from seeking schedule award for "separate
anddisinguisheble’ leg disahility resuiting from sameinjury). However, thismultipledisability issuewasnot

directly presented to the VAMATA court, nor havewe had the opportunity SnceWMATA to decide whether

! Respondent cites severa other H& AS casesin support of its contention that petitioner'sremedy in
thiscaseislimited to schedule benefitsfor hisdisabled arm. However, none of these casesdedlt specificaly
with apetitioner who clamstwo separate disabilities, scheduleand non-schedule, fromasingleinjury. See
Young-Dade v. Washington Metro. Area Transit Auth., H&AS No. 92-339, OWC No. 191687
(Nov. 23, 1993) (denying schedule award benefits for left upper extremity (arm) based on evidence
suggesting that shoulder injury caused shoulder disability rather than arm disability); Balderamos v.
Marriott Corp., H& AS No. 84-302, OWC No. 0024384 (Sept. 18, 1986) (granting schedule award
benefits for arm disability resulting from shoulder injury); Moore v. Washington Metro. Area Transit
Auth., H& AS No. 88-589, OWC No. 0038044 (Nov. 29, 1988) (denying schedule award benefits for
arm disability because unclear whether 10% disability rating waslimited to theright armor included the
shoulder); Muse v. Giant Food, H& AS No. 90-503, OWC No. 0126124 (Oct. 18, 1990) (granting
scheduleaward benefitsfor left upper extremity (arm) disability caused by work-induced carpa tunnel
syndrome).
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theWorkers Compensation Act, D.C. Code 8§ 36-301 et seq., permits concurrent benefits on proof of

multiple disabilities.

Since Kovac, the Director hasexpresdy held that aclamant isentitled to both schedule and non-
schedule benefitsfor multiple disabilitiesstemming from thesameinjury. SeeFawley v. EGSMasonry,
Inc., Dir. Dkt. No. 86-31, H& AS No. 84-296, OWC No. 001335 (Oct. 18, 1988) (awarding non-
schedulewageloss bendfits upon finding thet daimant suffered adisability to hisshoulder aswell asto his
amfromasingleinjury); seealso Gill v. Health Care Ingt., H& AS No. 87-575, OWC No. 0089494
(Nov. 30, 1987) (awarding non-schedule benefits after concluding thet dlamant disabled both theleft arm
and theleft upper extremity). Thisgpproachiscongstent with both our caselaw, sese WMATA, supra,
683 A.2d a 475 (Stusof disahility, not Stusaof injury, controls), and the overdl purposeof thedaiute. See,
e.g., Kolson v. District of Columbia Dep't of Employment Servs., 699 A.2d 357, 359 (D.C.
1997) (noting presumption of compensability “ designed to effectuate the humanitarian purposesof the
daute’). Therefore, wehold that when apetitioner suffersmultiple disabilitiesfromasngleinjury, thet
petitioner isentitled to both schedul e and non-schedul e benefits, subject to proof that the non-schedule
disability led to wage loss. See KOH Sys., supra, 683 A.2d at 449-50 (deferring to Director's
interpretation of statute agency enforces unlessinterpretation conflictswith statute or is contrary to

established legal doctrine).
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Petitioner assertsthat thehearing examiner erred by acknowl edging apermanent shoul der disgbility
in the compensation order, but denying wage loss benefits nonetheless.? The hearing examiner did not,
however, makeaspedific finding asto the existence of ashoulder disability, but ingtead awarded schedule
benefits*for adisability tothe"right upper extremity."* Thehearing examiner denied petitioner'srequested
wagelossbenefitsfor hisshoulder disability despitelanguagein the compensation order suggesting thet
petitioner suffered both an arm and ashoulder impairment. Whilediscussing the stus of thedisability, the
hearing examiner’ scompensation order rdied on petitioner'stestimony tofind thet the™actud lossof function
istotheextremity itsdf, and extendsdl theway downtothehand,” concluding "thatitishisarmwhich, as
aresult of thework-injury, has becomeimpaired and not merely his shoulder.” (Emphasis added).

Notwithstanding these condusions, the hearing examiner, reying entirdly on Dr. Gunther's 1989 medica

2 Atord argument, petitioner suggested that, in the compensation order, the hearing examiner clearly
recognized the permanent disability to his shoulder before denying benefits, and that the record asawhole
supports his shoulder disability claim. In hisbrief of appeal, petitioner does not specificaly refer to the
language of the compensation order, but still maintainsthat there is substantial evidencein therecord to
support his shoulder disability claim.

® The hearing examiner awarded schedule benefits pursuant to D.C. Code § 36-308 (3), which states
in pertinent part:

Incaseof disahility partia in character but permanent in quality, the compensation shdl be
66 2/3% of the employee's average weekly wages. . . and shall be paid to the employee,
asfollows:

(A)  Armlost, 312 weeks compensation . . .

* Although the hearing examiner did not define theterm "right upper extremity,” it isclear fromthefact
that the examiner awarded schedule benefits, pursuant to 8 35-308 (3)(A), that thisterm refersto theright
arm. Thisconclusionissupported by the Director'sdecision affirming the compensation order, referring
to 21990 medica report, written by Dr. Gunther, petitioner'streating physician, in which the doctor states
that the right upper extremity is "synnomous [sic] with the right arm.”
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report Sating that petitioner has a permanent loss of 10% of the function of the"right upper extremity,”
denied petitioner's claim for non-schedul e benefitsand awarded him benefits based on apartid loss of

function of hisarm.

Not only doesthe compensation order gppear to recognize petitioner's shoulder disability clam,
thereisasoadditiona evidenceintherecord, overlooked inthe compensation order, which supportsthis
clam. A review of Dr. Gunther'smedicd reportsin their entirety bolsters petitioner's contention thet he
experienced shoulder impairment asaresult of thework-related injury. Dr. Gunther'strestment notes
congstently reference petitioner'sacute shoulder pain. For example, inhisNovember 6, 1989 report, Dr.
Gunther relates petitioner's subjective complaint that he experiences subgtantia pain in his shoulder when
he moveshisarm overhead. Dr. Gunther notesfurther that, although petitioner can "abduct and flex up
overhead," helacksabout thirty degrees of the normd range of motion. Inexplaining hisdisability rating,

Dr. Gunther states:

| fed that based on hisrotator cuff tear, the pain which he damsto have, and thefact that
he has a basically good arm with good function, | feel that he has a permanent
[partial] loss of 10% of the function of the right upper extremity.
(Emphasisadded.) Atthehearing, Dr. Gunther first explained that theterm "right upper extremity”
encompassed both the shoulder and thearm. Hefurther stated that petitioner suffered froma™ permanent

injury of the shoulder" whichimpaired hisahility to work overhead and "would not recover 100 percent.”
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When asked to specify the"anatomica basis' for hisdiagnods, Dr. Gunther replied thet histrestmentsand

opinions relate to petitioner's shoulder and that petitioner's physical problems were in the shoulder joint

Not mentioned in the compensation order are medical reportsfrom other doctorsthat further
strengthen petitioner's claim that he suffered adisability to hisshoulder. Dr. Drapkin, an orthopaedic
surgeon conulted a the request of the employer'sinsurer, determined thet petitioner hed suffered a"15%
permanent partid disahility to hisright shoulder” which affected hisright arm. Dr. Shaffer, an orthopaedic
surgeon specidizing in hand surgery,® concluded that petitioner "' probably has somelack of full congruity
of mation of the[shoul der] joint with catching and pain” which, inturn, caused sweling of thejointand nerve

compression in the right arm.”

Fndly, petitioner'sown testimony supportshiscontention that hiswork-re ated shoulder injury left
aresdud shoulder disahility. Although hetedtified that he suffersfrom varioushand and armimparments,

hedso dated that it isthe condtant pain in hisshoulder, akin to a""toothache," which causes shoulder oaams

®> After being asked by the employer'sinsurer to further explain the term "right upper extremity,"
however, Dr. Gunther professed unfamiliarity withthe Digtrict'sdisability rating guidelines, but equated his
use of "right upper extremity” to the statutory term "arm."

¢ Dr. Shaffer, consulted at the behest of petitioner's lawyer, noted in his deposition that he no longer
performs shoulder surgery.

" Petitioner also consulted Drs. Mininberg and Neviaser, both of whom noted petitioner's complaints
of shoulder pain, and diagnosed atrophy and loss of function in the shoulder muscle. However, Dr.
Mininberg gave a51% disability rating to the right upper extremity, referencing the shoulder, while Dr.
Neviaser offered a 15% disability rating to the right arm.
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that ultimately spread to hishand.  In addition, petitioner indicated thet, asaresult of thispain, hisright

shoulder sometimes "quit[s] working."

Thehearing examiner did not explicitly consider dl of the evidencein therecord supporting
petitioner'srequest for non-schedule benefitsfor hisshoulder disability, and failed to explain thedecisonto
deny therequest. The Director affirmed the decison, noting only the portions of the record cited by the
hearing examiner which referenced the treating physician'sreport. Although we havedated thet atregting
physician'sopinionisdue specid weight, and may not be rejected without areasonable explanation, see
Canlasv. District of Columbia Dep’t of Employment Servs., 723 A.2d 1210, 1211-12 (D.C.
1999); Velasquez v. District of Columbia Dep’t of Employment Servs., 723 A.2d 401, 405 (D.C.
1999), even atresting phys cian'sopinion cannot beexclusively relied upon, without explanation, where
thereare conflicting reportsby other physdansand, indeed, in this case, conflicting Satementsinthetreating
physician'sown earlier medicd reports. Therefore, we vacate the Director's decision affirming the
compensation order and remand for further findings of fact on the question whether petitioner suffereda
disability to hisshoulder. See George Hyman Congtr. Co., supra, 498 A.2d a 566 (outlining director's
duty to ensure that hearing examiner's conclusion issupported by substantia evidencein therecord asa
whoale). Should theagency mekeafactud finding thet petitioner suffered ashoul der disability, petitioner may
obtain both scheduleand non-schedul e benefitsupon proof that his" separateand distinguishable' shoulder

disability led to wage loss. See WMATA, supra, 683 A.2d at 474 n.4.
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Accordingly, the decision of the Director isvacated, and the case is remanded for further

proceedings consistent with this opinion.

So ordered.





