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WASHINGTON, Associate Judge: After ajury tria, appellant, Jean-Pierre Mindombe, was

convicted of carnal knowledge,* three counts of incest,? two countsof first-degree child sexual abuse

(vaginal intercourse),? taking indecent libertieswith aminor as alesser-included offense of sodomy

1 D.C. Code § 22-3502 (1996 Repl.).
2 D.C. Code § 22-2801 (1996 Repl.).

3 D.C. Code § 22-4108 (1996 Repl.).
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on aminor,* and second-degree child sexua abuse as alesser-included offense of first-degree child
sexual abuse (anal sodomy).> Mindombefiled atimely notice of appeal to this court arguing that 1)
thetria court abused its discretion by allowing Nancy Davis, Ph.D., to testify as an expert witness;
2) thetrial court abused itsdiscretion by limiting Mindombe’ scross-examination of Dr. Davis; 3) the
trial court abused its discretion by limiting Mindombe's attempt to impeach by omission the

complainant’ stestimony; and 4) therewasinsufficient evidenceto support hisconvictions. Weaffirm.

This appedl is taken from the retrial of a child sexua abuse case which resulted in the
conviction of appellant, Jean-PierreMindombe, thevictim’ sfather. Thefirsttrial endedinamistrial
when thejury was unableto reach aunanimousverdict. Thefactsof thiscase, asisthenormin cases

like this one, are sordid and will not be discussed in great detail in this section.

According to J.M., the victim in this case, Mindombe began sexually abusing her when she
was asix or seven-year-old second grader. When the abuse began J.M., along with her mother and
siblings, lived with Mindombe in an apartment building located on Rock Creek Ford Road in
Northwest Washington, D.C. Although J.M. moved with her mother and siblingsto Takoma Park,
Maryland, soon after the abuse began, J.M. testified that shewould visit her father periodically at the

Rock Creek Ford apartment and that he continued to sexually abuse her. Shetestified about several

4 D.C. Code § 22-3502 (1996 Repl.).

5 D.C. Code § 22-4108 (1996 Repl.).
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specific incidents of abuse that involved both the fondling and penetration of her genitalia by

Mindombe. According to JM. Mindombe would use his fingers or his own genitalia.

Despitethe several sexual episodesinvolving Mindombe, J.M. testified that for along period
of time she was scared to report the abuse to her mother but that eventually a“spirit” moved her to

do so. Atthetime of trial J.M. was eight years old.

Among other withesses, the government presented Dr. Nancy Davis, aclinical psychologist,
who provided expert testimony on the range of behaviorsexhibited by victimsof child sexual abuse,
and Dr. Perdita Taylor, who testified that her physical examination of J.M. revealed that she had
rednessin her labiaminora; aseparated hymen; and ascar formation on her hymenal rim. Dr. Taylor

also testified that J.M. told her that she had been sexually abused by her father.

A. Admissibility of Expert Testimony on Child Behavior

Mindombe' s primary contention isthat the trial court abused its discretion by allowing Dr.
Davisto testify as an expert witness as to her observations with respect to the behavior of sexually
abused children. Specifically, Dr. Davistestified regarding children’ sinability to remember events
in sequential order, the range of children’ s reactions to abuse, and their tendency not to report the

abuse. Mindombe argues that the testimony of Dr. Davis was not helpful to understanding any
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contested facts in the present case. Instead, he argues that the testimony was presented only to
buttressthe credibility of the child-witnessby providing expert testimony tofill in gapsinthechild's
testimony. In addition, Mindombe contends that the introduction of Dr. Davis testimony was
improper due to the fact that before the introduction of the expert testimony, J.M.’s inability to
narrate events sequentially was not chalenged; her failure to report the aleged abuse was not
attacked; and her general demeanor in discussing the allegations was not questioned by defense
counsel. Thus, therewas no challengeto J.M.’ struthfulness, and Dr. Davis' testimony invaded the
provinceof thejury becauseit solely boreonissuesof thechild-witness’ credibility. Thisisimproper,
Mindombe argues, becausetheadmission of suchtestimony islimited to rehabilitative purposesunder

FED. R. EvID. 608.

1. Expert Testimony Improperly Invaded Province of Jury

Mindombe argued to the trial court that Dr. Davis testimony was inadmissible because
information regarding achild’ s reactionsto sexual abuse was not outside the ken of an average lay
juror. In response, the government argued that Dr. Davis' testimony regarding the behavior of
abused children wasinformation that isnot readily withintherealm of understanding of alay person,

and therefore, the expert testimony was properly admitted by the trial court.®

® Thethree-part test for admitting expert testimony in our jurisdiction isarticulated in Dyas
v. United Sates, 376 A.2d 827, 832 (D.C. 1977).

(1) the subject matter must be so distinctly related to some science,
profession, business or occupation as to be beyond the ken of the
averagelayman, (2) thewitnessmust have sufficient skill, knowledge

(continued...)
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To be sure, this court has previously recognized that expert testimony involving “‘the
behaviora characteristics of child molestation victims,’ . . . [and] the psychological dynamics of a
victim of child sexual abuse’ are beyond the ken of the averagejuror.” Oliver v. United Sates, 711
A.2d 70, 73 (D.C. 1998) (citations omitted). Because Oliver was a case of first impression to this
court, we relied on two cases from other jurisdictions in reaching our decision. See Condon v.
Delaware, 597 A.2d 7 (Del. 1991); Sate v. Ransom, 124 Idaho 703, 864 P.2d 149 (1993), cert.
denied, 510 U.S. 1181, 114 S. Ct. 1227, 127 L.Ed.2d 571 (1994). In Condon, the Delaware

Supreme Court espoused that:

It iswell withinthe knowledge of an averagejuror that any child who

has not disclosed the whol e truth of astory may in fact be fabricating

part of the story. Y et the psychological dynamicsof avictim of child

sexual abuse . . . are generally not within the knowledge of the

averagejuror.
597 A.2dat 14. Similarly, in Ransom, theldaho Supreme Court deemed thistype of expert testimony
helpful because “knowledge of common characteristics of sexually abused children gained from

behavioral research very well may aid ajury inweighing thetestimony and determining thecredibility

of the alleged victim.” 124 Idaho at 710, 864 P.2d at 157. This court has likewise acknowledged

8(...continued)
or experience in the field or calling as to make it appear that his
opinion or interferencewill probably aid thetrier in hissearch for the
truth, and (3) expert testimony is inadmissible if the state of the
pertinent art or scientific knowledge does not permit a reasonable
opinion to be asserted even by an expert.

Dr. Davis qualificationstotestify on thesubject matter and the reasonabl enessof her opinion
arenot in dispute in this case.
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the admissibility and usefulness of expert testimony with respect to the battered women’ s syndrome
inNixonv. United Sates, 728 A.2d 582, 584 (D.C. 1999), “to explain the conduct of thecomplaining
witness in response to the alleged battering.” In Nixon, Judge Schwelb poignantly articulated the

following as to the helpfulness of this type of expert testimony:

Actions sometimes speak louder than words, and a lay juror might

well wonder whether [the victim’ 5] actions (and inaction) at the time

of the aleged abuse were consistent with the narrative which she

provided in the courtroom long after the events occurred. [Expert]

testimony was designed to apprise the jurors of certain repeated

patterns of behavior on the part of many battered women. With that

information, thejurorswerein abetter position to determine whether

these patterns of behavior might explain any perceived discrepancy

between [the victim’s] words and her deeds.
728 A.2d at 590. Certainly, testimony discussing the patterns and behavior of molested children by
experts who have researched and worked with victims in this area serves the same useful purpose.
Victims should be allowed the “* opportunity to explain to a jury, through a qualified expert, the
reasonsfor conduct whichwould otherwisebebeyond theaveragejuror’ sunderstanding.’” 1d. at 591

(quoting State v. Ciskie, 110 Wash. 2d 263, 751 P.2d 1165, 1166 (1988)) (other citation omitted).’

Although this court and others have approved of the admission of this type of expert
testimony, it has not been without limits. Indeed, courts have allowed experts to testify regarding

their observations of victims of abuse and the general behavior and conduct of persons belonging to

" Theexpert testimony inthiscaseal so focused oninter-familial child sexual abuse; however,
weperceive no difference between theadmissibility of similar expert testimony with respect to child
sexual abuse generally.
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such groups; however, courts have prohibited the introduction of ultimate conclusions by an expert
witnessasto thetruthfulness of awitness, whether the person wasin fact abused, and the guilt of the

defendant. Seeid. at 592. In Condon, the court cautioned that:

Expertsinpsychologica dynamics. . . of victimsof child sexual abuse

are allowed to testify asto general tendencies. ... However, while

suchexpertsarealowedto explain seemingly inconsi stent behavior by

victims in general, they are not allowed to provide statistical

probabilities of truthfulness nor are they allowed to opine on the

truthfulness of a particular complainant.
597 A.2d at 10. Likewise, in Ransom, the court expressed that allowing experts “to state opinions
astothewitness scredibility, or to vouchsafefor theaccuracy of avictim’ sspontaneousrecollection,

or inaccuracy thereof, . . . might indeed usurp thejury’ stask of determiningwitnesscredibility.” 124

Idaho at 710.

In this case, Dr. Davis' testimony generally discussed the ability of children to sequence
events, her observation that child victims of incest do not always promptly report such abuse, and
that children, unlike adults, display a range of responses to abuse, including not visibly reacting.
Clearly, Dr. Davis' testimony asto her observations of abused children wasin line with the type of
evidence deemed admissible by this court in Oliver and Nixon. In addition, thetria court properly
limited Dr. Davis' testimony from making any ultimate conclusions asto whether J.M. was truthful
or whether Mindombe had actually committed the crimeswith which hewas charged, consi stent with

our prior case law.



2. Limited Rehabilitative Purpose

The government insists that this court’ s decisionsin Oliver and Nixon resolve Mindombe's
issue on appeal. However, determining that this type of expert testimony is generaly admissible,
withtherestrictionsnoted, doesnot resolve Mindombe’ s primary contention. AsMindombe’ sreply
brief makesclear, hismainargument isnot that thisexpert testimony isgenerally inadmissible but that
such testimony regarding the behavior of children of sexual abuse is credibility evidence that is
admissible only to neutralize aspecific attack onthechild scredibility. Therefore, appellant argues
such testimony can only be introduced if the victim’s credibility has been attacked in order to

rehabilitate a witness.®

Asaninitial matter, however, itisimportant to notethat Mindombe did not raisethis specific
challenge to Dr. Davis' testimony to the trial court below. At trial, Mindombe only contested that
the evidence was not beyond the ken of the jury. Therefore, we can only review Mindombe’ sclaim
that the expert testimony must serve a rehabilitative purpose for plain error. See Nixon, 728 A.2d

at 588-89.

8 Mindombe highlights aportion of the government’ sbrief that he believes concedesthat the
testimony was offered to buttress the credibility of J.M.

[Dr. Davis' testimony] would aid the trier in his search for the truth.
Dr. Davis' testimony gave the jury background information so that it
could better judge the demeanor and credibility of J.M. Contrary to
appellantsclaims, it isof no moment that he may not have challenged
JM. sfallureto promptly report the abuse of her demeanor. These
were aspects of the case that the jury would have to consider,
whether they were highlighted by the defense or not, and the
government’s expert testimony gave the jury the necessary
information with which it could examine these issues.



9

Insupport of hisargument that such expert testimony isadmissiblefor arehabilitative purpose
only, Mindombe offers Satev. Grecinger, 569 N.W. 2d 189 (Minn.1997), acase considered by this
court in Nixon. In Grecinger, the Supreme Court of Minnesota held that expert testimony on
battered women’ s syndrome “was admitted in the prosecutions case-in-chief under MINN. R. EVID.
608 (a) when it was presented after the alleged victim’ scredibility had been attacked by the defense
during its opening statement and during cross-examination. ...” 569 N.W.2d at 190. Inmakingthe
determination that such expert testimony had to servearehabilitative purpose, thecourt in Grecinger
relied upon the California Court of Appeals decision in Sanchez, supra note 9, 208 Cal. App. 3d at

729, 256 Cal. Rptr. at 454.

In Sanchez, the Court of Appeals of California concluded that because the syndrome
testimony admitted in the government’ s case-in-chief “was rehabilitative and thus pertinent to the
guestion of thevictim'’ stestimony,” “it was unnecessary for the testimony to await therebuttal stage
of trial to be presented.” 208 Cal. App. 3d. at 736. Therefore, in Sanchez, the court held that the
evidence was admissible for arehabilitative purpose only, and because the victim’ s credibility was
attacked on cross-examination, the expert testimony was properly before the court during the
prosecution’ scase-in-chief. 1d. Thecourtin Sanchezalso cited to earlier Californiacasesthat stood

for the same proposition.

Other jurisdictions, however, have concluded that there need not be an attack on the child’'s
credibility before the admission of behavioral evidence by an expert. In People v. Peterson, 537

N.W.2d 857 (Mich. 1995), the Supreme Court of Michigan held that expert testimony describing
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behavioral characteristicsof sexually abused children may beused to generally explaintheir common
behavior to the jury.® The court in Peterson specifically relied on reasoning implied from the
decisionsof three state courts, New Hampshire Supreme Court, the Wyoming Supreme Court and,

oddly, the California Court of Appeals.

Peter son referenceslanguage from the New Hampshire Supreme Court’ sdecisionin Satev.
Chamberlain, 137 N.H. 414, 628 A.2d 704 (1993). Although not directly addressing the issue of
whether such expert testimony must serve a rehabilitative purpose, the court in Chamberlain
concluded that expert testimony can be “ offered to preempt or rebut an inference, based on the child
victim’s actions and behaviors following the alleged abuse, that the child haslied about the abuse.”
Id. at 417, 706 (emphasis added). The court in Chamberlain recognized that “a jury may
automatically infer from achild’ ssecrecy, inconsistency, or recantation that the child hasfabricated

his or her testimony.” 1d., 137 N.H. at 418, 606 A.2d at 707 (emphasis added).

The Peterson court also relies on language from the Wyoming Supreme Court’ sdecision in
Frenzel v. Sate, 849 P.2d 741, 749 (Wy. 1993), which concluded that syndrome type testimony is
“relevant and admissible to dispel myths the public might hold concerning a child sexual abuse
victim’ s post-abuse behavior if that behavior isan issueinthe case.” See also Ransom, 124 |daho

at 710 (commenting in dictathat “[t]estimony presented solely for jury education or clarification,

° The court in Peterson went further to conclude that if the defendant raises the issue of the
child s credibility, then the expert may testify that the child’s particular behavior is consistent with
that of a sexually abused child. This holding, we believe, probably goestoo far. However, it may
have been tempered if the court announced that the child’ s behavior was not inconsistent with that
of sexually abused children, or does not necessarily negate the fact that the child may have been
sexually abused.
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however, does not impose upon ajury’s fact-finding function”).

The Supreme Court of Michigan concluded that such expert testimony isadmissible during
the government’ s case-in-chief to generally educate the jury about the common behavior of child
sexual abuse victims, absent aformal attack on the victim’ s credibility by defense counsel, in order
to “explain[ ] a victim’'s specific behavior that might be incorrectly construed by the jury as
inconsistent with that of an abusevictim.” Peterson, 537 N.W.2d at 868. Such jury education by an
expert during the prosecution’s case-in-chief is warranted by the fact that the child sexua abuse
victimwill display “ behavior traitsthat may, by their very nature, create confusioninthemindsof the
jury.” 1d. Thus, the prosecution may present such evidence if “relevant and helpful to generally
explain the common postincident behavior of children who are victims of sexua abuse.” Id.
However, the Peterson court added the important caveat that such expert testimony may be

introduced during the prosecution’ s case-in-chief

only if thefactsasthey devel op would raise aquestion in the minds of
thejury regarding the specific behavior. Thebehavior must be of such
anature that it may potentially be perceived as that which would be
inconsistent with avictim of child sexual abuse, i.e., delay inreporting,
recantation, accommodating the abuser or secrecy.

Id. at 868 n.12. Thus, thetrial court must determine if a particular behavior requires clarification

through expert testimony. Id.

Weagreewiththegeneral holdingin Petersonthat thistype of expert testimony isadmissible
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as part of the government’ s case-in-chief becauseit providesauseful profileto thejury of therange
of behaviorsexhibited by victimsof child sexua abuse. Thus, such expert testimony isadmissiblein
cases where the government successfully proffersthat the facts and evidence to be presented at trial
are likely to be inconsistent with a lay juror’s expectations as to how a child sexua abuse victim

should respond to such a traumatizing event. As so aptly stated by the court in Chamberlain:

[w]ithout an understanding of the reasons behind these behaviors, a
jury may automaticallyinfer fromachild’ s secrecy, inconsistency, or
recantation that the child has fabricated his or her testimony.
Therefore, when a child’ s actions after an alleged incident of sexual
abuse have the potential to lead a jury to conclude that the child is
lying, thetestimony of aqualified expert may be beneficial to offer an
alternativeexplanationfor thechild’ sspecific behavior sothat thejury
may more accurately judge the credibility of the child victim.

137 N.H. at 418, 606 A.2d at 707. See also Nixon, 728 A.2d at 590; Condon, 597 A.2d at 9-10
(“becausethere[are] no eyewitnessesto the alleged molestations. . . the major issuein aprosecution

for aleged child sexual abuseis usualy the credibility of the child”).

Mindombe suggeststhat permitting preemptive use of expert testimony regarding thebehavior
of child sexual abuse victims is inappropriate because creating an exception to the Rule 608
requirement in child sexual abuse cases is inappropriate because the strength and credibility of an
alleged victim’s testimony is a critical issue in any criminal proceeding. We believe thereisa
difference, however, between an adult witness narrating his or her story of abuse and ayoung child

recounting and expressing his or her recollection of abuse. There are special cognitive issues that
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relateto children who arevictims of sexual abuse that usually are not at issue when thewitnessisan
adult. Itisthose cognitiveissuesand their impact on the child’ stestimony that distinguish the child-
witness from an adult capable of narrating a cogent and coherent story. An adultislikely to bein
abetter position to clearly explain behavior which might appear inconsistent with the all egations of

abuse.

Although thereare glaring differenceswith respect to thetestimony of achild-witnessversus
an adult witnessin sexual abuse cases, our holding is not predicated on this ground alone. Rather,
our holding ismore generaly that we do not interpret the expert testimony offered in this caseto be
evidence of the child’s credibility since the expert neither met nor examined the child, and did not
testify about the child’s character for truthfulness. The purpose of this type of expert testimony is
to educate jurors about providing aprofile of victims of child sexual abusein amanner that does not
seek to bolster the child’ s testimony or the allegations of abuse. Certainly, itisonly fair that jurors
aremade aware of not only thedifferencesin children’ scognitive processes and the resultant impact
ontheir testimony, but al so behavior that may be common to abused children. If, infact, all sexually
abused children reacted in the same way, then the evidence to be offered by the expert would have
little probativevalue. However, itisbecause of thereality that child victims of sexual abusedo have
a range of responses to such abuse, and the jury’s possible misconception of the same, that this

information serves a useful and necessary purpose at trial.

Further, defendants are not unfairly prejudiced by this type of profile evidence. Defense

counsel has every opportunity to ensure that the jury is aware that the expert witnessis not offering
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testimony that the child has been abused or vouching for the child’ struthfulnesson the stand and the

trial court, upon request by defense counsel is responsible for making this point clear to the jury.
Based ontheforegoing analysis, webelievethat reaching the opposite conclusioninthiscase

would be contrary to the interests of justice because requiring a specific, initial attack by the
defendant on issues of the child’ s credibility would result in atragic strategic game by attorneys. If
we were to adopt appellant’ s argument, a defendant while purposefully not directly attacking the
child’'s credibility during the presentation of evidence, can still exploit the issue of the child’'s
temporally inconsistent testimony, failureto report the abuse, or unexplainablefriendly interactions
with his or her abuser during closing argument. This possibility, we think, illustrates the
dangerousness of disallowing expert testimony for purposesof jury education and clarification when
such is called for by the facts and evidence presented. The end result could be the exclusion of
relevant testimony that is capitalized on by defense counsel at a time when the government is
precluded from presenting rebuttal testimony, leaving theunexplained misconceptionsof thechild's

behavior and testimony looming with the jury.

Therecord in this case pointsout thefolly of requiring an open attack on achild’ scredibility
before allowing this type of expert testimony to be preserved. During closing argument, defense
counsel pointed out thefact that the child could not remember thetimethat specificincidentsof abuse
occurred, the delay in reporting the allegations of abuse, J.M.’s reaction to the abuse, and JM.’s
scattered testimony. She argued at different pointsin her closing statement:

[I]f you have one reason to doubt that [J.M. g

testimony comes from her own memory, you must
acquit Mr. Mindombe; one reason to believe that
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J.M." swords are something that she heard or wastold
or was taught, then you must acquit Mr. Mindombe.

S0, what evidence has the government brought to you
that you can rely on J.M.’s testimony? None, ladies
and gentlemen, none. The report that they make such
a big deal about, they say happened spontaneously
with the spirit moving her, the evidence doesn’t
support that, ladies and gentlemen . .. Does anything
[J.M.] said about thisreport make any sense? ... There
is no explanation that makes any sense for why that
happened that way except that the report wasn’t made
the way J.M. now says it was made.

[And] there are morereasonsto doubt [J.M.’ 5| testimony . . . that she
wasn't taken to the hospital, that the police weren't called, that there
areadult wordsinwhat she said, and that she can givelong narratives
sometimes and then remembers other timeslike achild, those are dl
reasons to doubt her credibility. That what she described happened
doesn’ t fit withwhat the doctorsdescribed asthe circumstancesunder
which it is normal to be normal are also reasons to doubt the
Government’s case.

Essentialy, as expected from any good attorney, defense counsel pointed out all of the
inconsistenciesin J.M.’ stestimony and attempted to discredit the veracity of her entire testimony.
It is for this reason that we conclude, much as the court did in Peterson that the admissibility of
expert testimony regarding the behavior of abused childrenisnot credibility evidencetheadmissibility

of whichistriggered by defense counsel strategy, but isexpert testimony designed to educatethejury

so that their lay understanding will be informed by appropriate psychological considerations.
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B. Limiting the Scope of Mindombe's Cross-Examination of Dr. Davis

Mindombe also argues on appeal that thetrial judge violated his Sixth Amendment rights by
improperly curtailing hiscross-examination of Dr. Daviswhen heattempted to examine her regarding

the suggestibility of children’s memories.

Thetrial court is*“entrusted with alarge measure of discretion to control the introduction of
evidence].]” Baker v. United States, 131 U.S. App. D.C. 7, 36, 401 F.2d 958, 987 (1970). Although
“theopportunity to cross-examineawitnessisafundamental right, whichisguaranteedinacriminal
trial through the [C]onfrontation [C]lause of the Sixth Amendment,[]” Sngletary v. United Sates,
383 A.2d 1064, 1073 (D.C. 1978) (citations omitted), “the extent and scope of cross-examination
of awitness. . . iscommitted to the sound discretion of thetrial court.” Morrisv. United Sates, 389
A.2d 1346, 1352 (D.C. 1978). “[T]he Confrontation Clause guarantees only an opportunity for
effective cross-examination, not cross-examination in whatever way, and to whatever extent, the
defendant might wish.” Kentucky v. Stincer, 482 U.S. 730, 739 (1987) (internal quotation marks
omitted) (citation omitted) (emphasisinoriginal). Furthermore, “ onceaparty hashad an opportunity
substantially to exercise the right of cross-examination, the extent of further interrogation iswithin
the sound discretion of the trial court and reversal by an appeals court is warranted only where an

abuse of discretion leadsto prejudice.” Sngletary, 383 A.2d at 1073 (citations omitted).

In this case, the tria court ruled that Mindombe' s questions regarding the concept of the

suggestibility of children was beyond the scope of Dr. Davis direct testimony, and therefore, an
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impermissible line of questioning on cross-examination. Dr. Davistestified on direct examination
specifically about children’ s fragmented memories, their range of reactions to intra-family sexual
abuse, and the possibility that their reports of abuse may be delayed. On cross-examination,
Mindombe attempted to question on the growing area of research on suggestibility in children. The
trial court expressed that although Dr. Davis may be aware of the debate in the substantive studies
on suggestibility, theline of questioning wasimproper unlessit was somehow related to Dr. Davis
testimony on direct. After repeated attempts by Mindombe to question the doctor on suggestibility,
the trial court reaffirmed that Dr. Davis did not comment on what factors affect or influence
children’smemories. A bench conference then ensued after Mindombe tried to question Dr. Davis
on a specific scientific book. At this point, the trial court explained that if there were opinions
expressedinthebook that contradicted Dr. Davis' testimony ondirect, that questioninginthat regard
would be appropriate. However, the trial court expressed that the book addressed the manner in
which the “ styles of questioning” children affect their memories, and was beyond the scope of Dr.
Davis direct testimony. The trial court further explained that while Dr. Davis discussed certain
aspects of children’s memories, any information related generally to the memory of children could

not be introduced on cross-examination.

Our review of the record revealsthat Dr. Davis' testimony addressed the fact that children
have accuratememories, but that they cannot recall eventsaseasily asadults. Dr. Davistestified that

itisvital to evaluate the manner in which you ask questionsof children, and that it may be necessary



18

to use “memory cues’ to access their memories.”® Arguably, the concept of suggestibility — how
children’s memories may be influenced by the questions asked of interviewers —isrelated to Dr.
Davis testimony on direct examination asto children’ sability to accesstheir memories. We do not
concludethat thetrial court abused itsdiscretion, however, because the record reflectsthat thetrial
court permitted defense counsel extensive leeway to question Dr. Davis generaly as to the
suggestibility of children. Infact, therecord reflectsthat defense counsel successfully had Dr. Davis
acknowledge that children’s memories can be manipulated by suggestion, that the concept of
suggestibility isanew areaof research that is seriously debated, and that a biased interviewer who
repeatedly questions a child can be suggestive and “add information that [did not] happen” to that
child’smemory. Inaddition, Dr. Davisacknowledgethat in referenceto cuingachild’ smemory there
may be some concern regarding theimpact of inappropriate questionson achild’smemory. Finaly,
Dr. Davisacknowledged that abiased interviewer could impact achild’ smemory, and that therewas
no consensus in the psychological community regarding the right way to ask appropriate questions
of children to preserve their memories. Here, defense counsel was allowed to question Dr. Davis
generaly on the suggestibility of children and was able to use Dr. Davis' testimony to effectively
argue in her closing statement that J.M.’s testimony was improperly manufactured as she was

influenced by her mother and other government officials.™

1 Dr. Davistestified that children remember “pretty well compared to adults. . . . But they
have good memory for the main things that happened. The problem is that they don't have
techniquesto accesstheir memory.” Shewent onto state: “Soin order to help children remember,
what we have done is constructed questions that have more memory cues in them.”

1 Specificaly, defense counsel commented that: “Dr. Davis told you that children are
influenced by the things that they see and hear around them, by the things they see and hear from
adults.”
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Thus, athough Dr. Davis direct examination did not explicitly discuss the concept of
suggestibility, her testimony regarding accessing children’ sfragmented memories, may havegenerally
raised the issue of suggestibility. The extent of examination by Mindombe on thisissue, however,
iscommitted to the sound discretion of thetrial court. Inlight of thefact that thetrial court allowed
defense counsel the opportunity to effectively establish her main point, that suggestibility can
influencetheaccuracy of children’ smemories, on thisrecord we cannot say that thetrial court abused
its discretion by disallowing some of the more specific questions asked of Dr. Davis by Mindombe

0N Cross-examination.

C. Mindombe's attempts to impeach J.M.’ s testimony by Omission

Mindombe also arguesthat thetrial court abused itsdiscretion by preventing himtoimpeach
J.M’ stestimony by omission. Onthree occasions, duringthesecondtrial, defense counsel attempted
to impeach by omission J.M.’ stestimony with her prior testimony inthefirst trial. Ineach instance,
thetrial court sustained objections to the attempted impeachment on the ground that the question
posed in the first trial was so different than the question presented in the second trial, that it would
not have been natural for J.M. to have mentioned at the first trial the additional details brought out
at the second trial. As aforestated, the scope and extent of cross-examination of a witness is
committed to the sound discretion of the court. Singletary, 383 A.2d at 1073. Specifically, with
respect to impeachment, this court has used a three-part test to determine whether an omission is

admissible for impeachment purposes. See Hill v. United Sates, 404 A.2d 525, 531 (D.C. 1979).
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(2) the prior statement should purport to addressthefacts surrounding

theomission of thealleged offense; (2) the proponent must apprisethe

trial court of the omitted facts to be relied upon as showing

inconsistency; and (3) thetrial court must consider whether suchfacts

are sufficiently material that the failure to mention them amounts to

inconsistency.
Id. Inthese cases, thetrial court isasked to simply decide whether “the prior statement fail[ed] to
mention amaterial circumstance presently testified to, which it would have been natural to mention

in the prior statement. . . .” Sampson v. United Sates, 407 A.2d 574, 576 (D.C. 1976).

Two of the circumstances involved J.M.’s response at the first trial to a question about
whether Mindombe had done anything to her at the Rock Creek Ford Road apartment that made her
sad or hurt her. Mindombe claimsthat her testimony in the second trial that she was abused sexually
in the bathtub of the Rock Creek Ford Road apartment was a material omission because she failed
to mention the bathtub incident in the first trial in response to the aforementioned question.
Mindombe arguesthat J.M.’ sfailure to mention the bathtub incident in thefirst trial amounted to an
inconsistency that he should be able to useto attack J.M.’ s credibility in the second trial. Similarly
Mindombe claimsthat J.M.’ stestimony inthe second trial that her father gave her rides on hisback
into his bedroom before abusing her was a material fact that amounted to an inconsistency because
shefailed to mentionit in responseto the question about whether Mindombe did somethingto [J.M.]

at the Rock Creek Ford apartment that made her sad or hurt her.

With respect to thelatter claim, thetrial court ruled and we agreethat J.M.’ stestimony about

being given aride on her father’ s back would not have been an appropriate response to the several
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guestions posed by Mindombe in thefirst trial. Because there was no indication in the second trial
that J.M. was either hurt or saddened by her father giving her apiggy back ride to the bedroom, the
trial court did not err in finding that J.M.’ s prior testimony did not omit a material fact that would

have been natural for J.M. to have mentioned.

Asfor Mindombe' s contention that .M.’ sfailure to mention the bathtub incident in thefirst
trial amounted to aninconsistency he should have been allowed to exploitinthesecondtrial, thetrial
court reached a similar conclusion. Because the question posed in the first trial concerned
Mindombe' s abuse of J.M. when shewould visit him after the family split up, and J.M.’ stestimony
about the bathtub incident wasthat it occurred while the family was still living together at the Rock
Creek Ford apartment, the trial court’s finding that the omission failed to meet the sufficiency test

was not an abuse of discretion.

Finally defense counsel attempted to impeach J.M.’s testimony in the second trial that a
“gpirit” moved her to tell her mother about the abuse. Defense counsel argued that her omission of
that testimony at the first trial in response to a question about why she did not tell her mother or
anyone else about the abuse amounted to an inconsistent prior statement. At the second trial,
however, J.M. was asked what caused her to choose [a] particular day to tell her mother; whereas
at thefirst trial shewas simply asked why shedid not tell her mother. Clearly, the question posed to
JM. at thefirst tria did not naturally call for her statement in the prior trial that the “spirit” moved
her on that particular morning to tell her mother. See Hill, 404 A.2d at 531; Sampson, 407 A.2d at

576-77. Therefore, the trial court did not abuse its discretion in prohibiting the defense from
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impeaching J.M.’ stestimony by omission with statementsthat woul d not have been anatural response

to the questions asked of her in thefirst trial.

D. Sufficiency of the Evidence

Finally, Mindombe al so asserts on appeal that there was insufficient evidence to support his
convictions. Inreviewing sufficiency claims, weview theevidenceinthelight most favorableto the
government, see Kelley v. United Sates, 639 A.2d 86, 89-90, and reversal is required only where
thereisno evidenceto support aninference of guilt beyond areasonable doubt. See Pattonv. United
Sates, 633 A.2d 800, 820 (D.C. 1993). In this case, J.M.’s testimony is sufficient to support
Mindombe' sconvictions, and her testimony did not requireindependent corroboration. SeeBarrera

v. United Sates, 599 A.2d 1119, 1124-25 (D.C. 1991).

Accordingly, the judgment of the trial court is

Affirmed.



