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appellant.
SdneyBixler, Assstant Corporation Counsd, with whom Jo Anne Robinson, Principa Deputy
Corporation Counsd, Robert R Rigshy, Deputy Corporation Counse, Rosalyn Calbert Groce, Director,

Policy and Apped s Branch, and Terrence A. Coles, Assstant Corporation Counsdl, were on the brief,
for the District of Columbia.

Before STEADMAN, FARRELL, and REID, Associate Judges.

FARRELL, Assodiate Judge: Appdlant, ajuvenile, was adjudicated ddinquent based on afinding
by thetria court that he had committed second degree child sexud abuse (D.C. Code § 22-4109 (1996)).
That crime prohibits sexua contact with achildby apersonwhoisat least four yearsolder thanthe child.
Theevidencea trid established that gppdlant, who was seventeen years old a thetime, had sexud contact
with twelve-year-old T.M. by conduct thet, according to thetria court, included choking her, placing her

on the bed and “humping” her, with his penis touching her vagina through their clothing.

! “Sexud contact” isdefined by D.C. Code § 22-4101 (9). A “child” isdefined by § 22-4101 (3) as
aperson under the age of sixteen.
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The only evidence of gppellant’ s age came from his mother who, over gppellant’ s objection,
tedtified to hisdate of birth and age. Appelant contends on gpped, ashedid below, that the courts of this
jurisdiction should adopt aparent-child adverse testimonid privilege, which would have prevented his
mother’ stetimony. Also, following theverdict, gopdlant unsuccessfully moved for judgment of acquittal
on the ground thet the government had failed to provethat he knew or should haveknown of T.M.’sage
(and hencethe statutory agedifferentia). On gpped, herenewsthat chalengeto the lack of proof of

scienter. We reject both arguments and affirm.

Thepartieshavebriefed a length theissue of whether thiscourt should adopt abroad parent-child
testimonid privilege. Thegovernment citesabundant decisond law, federd and Sate, rgecting sucha
privilege. Appdlant citescontrary authority, primarily law review articles, urging adoption of theprivilege
and urgesthat the pedid purposeof juvenile proceedings— wherethe primary focusison “thewelfare
and rehabilitation of thechild rather than smply that child' sfactua guilt or innocence,” InreD.H., 666
A.2d 462, 472 (D.C. 1995) — makesthem an especidly suitableforum in which to gpply aprivilege
holding parent-child confidencesinviolate, a leest qudifiedly. The government, inturn, arguesthat such
animpediment tolearning thetruth about achild' sbehavior, and hencewhether and to what extent the child

needs treatment, is antithetical to the rehabilitative purpose of the juvenile justice system.

| nteresting though this dispute may be, the present case requires us only to decide anarrower
quedion. Atissueisnat the assarted importance of protecting confidentid communications between parent
and child. Appdlant’smother wascdled totestify for thesole purpose of sating hisdate of birth and age.
Certanly when no confidentid communicationsareinvolved (and we condder the matter no further), there

isno convincing reasonfor thiscourt ineither juvenileor adult proceedingsto erect aprivilegelacking any
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higtorica pedigree, largdly unrecognized by courts or legidatures, and operaing asdo dl such privileges

to obstruct the flow of relevant information to the trier of fact on material 1ssues.

Inanopinionamilarly not addressng any privilegefor confidential communicationsbut rejecting
abroad testimonid privilegefor parentsand their children, one court hasaccurately stated the generd

principles as follows:

Tesimonid privilegesareexceptionstothegenerd duty imposed
onal peopleto testify. Such privilegesdiminish the evidence beforethe
court, and contravenethefundamentd principlethat thepublic. . . hasa
right to every man’ sevidence. Assuch, they must be strictly construed
and accepted only to the very limited extent that permitting arefusa to
tedify or excluding rlevant evidencehasa public good transcending the
normally predominant principle of utilizing all rational means for
ascertaining the truth.
Three Juvenilesv. Commonwealth, 455 N.E.2d 1203, 1205 (Mass. 1983) (citations and internal
quotation marks omitted). See also Jaffee v. Redmond, 518 U.S. 1, 9 (1996); Tramme! v. United
Sates, 445 U.S. 40, 50 (1980). Toour knowledge, no federd court of gppedsor sate highest court has
recognized aparent-child privilege, even limited to confidential communications. Seelnre Grand Jury,
103 F.3d 1140, 1147-48 (3d Cir. 1997) (compiling cases). The privilegedid not exist & common law,
see United Satesv. Ismail, 756 F.2d 1253, 1257-58 (6" Cir. 1985), and the experience of other
jurisdictionsinadmaost uniformly rgecting aparent-child privilege of the scopeappd lant seeksisstrong
reasonto reject that bar to relevant testimony. See, by contrast, Jaffee, 518 U.S. a 13 (“the existence
of aconsensus among the Statesindicates that ‘ reason and experience’ support recognition of the
[psychothergpidt] privilege’). Exdudingtestimony by aparent or child about nonconfidential mattersdoes

not promote “ sufficiently important interests” Tramme, 445 U.S. a 51, to outweigh the need for that
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evidencein ddinguency or crimind procesdings” Moreover, “[t]helegidature. . . isingitutiondly better
equipped to perform the balancing of the competing policy issuesrequired in deciding whether the
recognition of aparent-child privilegeisin thebest interests of society.” InreGrand Jury, 103 F.3d at
1154; see Three Juveniles, 455 N.E.2d at 1205-06. Thetria court did not errin rgecting appellant’s

request to bar his mother’ s testimony as to his date of birth and age.

Appdlant contendsthat he waswrongly found guilty of violating D.C. Code § 22-4109 because
the government failed to prove— and thetria court failed to find — that he should have known the child

2 Although, as pointed out, we have no occasion to address theissue of aparent-child confidential
communications privilege, the Third Circuit’ s reasoning is persuasive on the question before us:

An even more compel ling reason for rejecting a parent-child
privilege semsfrom the fact that the parent-child relationship differs
dramatically from other relationships. Thisisdueto the unique duty
owing to the child from the parent. A parent owestheduty to the child
to nurture and guide the child. Thisduty isunusud becauseit inheresin
therelationship and therelationship arisesautomaticaly at thechild's
birth.

If, for example, afifteen year old unemancipated child informs
her parent that she has committed a crime or has been using or
distributing narcatics, and this disclosure has been made in confidence
whilethechildisseeking guidance, it isevident to usthéat, regardiess of
whether thechild consents or nat, the parent must havetheright to take
such action asthe parent deemsappropriatein theinterest of the child.
That action could be commitment to adrug rehabilitation center or a
report of the crimeto the juvenile authorities. Thisisso because, in
theory at leadt, juvenile proceedingsare undertaken solely intheinterest
of thechild. Wewould regard it intolerablein such astuationif thelaw
intruded inthe guise of aprivilege, and Slenced the parent because the
child had a privilege to prevent disclosure.

InreGrand Jury, 103 F.3d a 1153 (emphasisin origind). Even the dissenting judgeininre Grand
Jury, on whaose opinion appdlant rdlies, recognized a sgnificant distinction between a privilege for
confidentid communicationsand oneextending to non-confidentia mattersaswel. Seeid. at 1157-58&
n.1 (Mansmann, J., concurring and dissenting).
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victim' sageor thedifferencein yearsbetween them.® He concedesthat tradiitiond “ statutory rape”’ crimes
suchasthisjurisdiction’ sformer carnd knowledge statute, D.C. Code 8§ 22-2801 (1989), indluded nosuch
scienter requirement. Seegenerally Morissettev. United Sates, 342 U.S. 246, 251 n.8 (1952);
United Satesv. Brooks, 841 F.2d 268, 269-70 (9" Cir. 1988). But he arguesthat, whilethelegidature
effectively carried forward theformer 8 22-2801 in the present crime of first degree child sexud abuse
(D.C. Code § 22-4108, “engaging inasexud act”), it aiminalized subgtantidly more conduct in 8 22-4109
by prohibiting “sexud contact” inadditionto “sexud act[g],” and so the court should reed the latter Satute
toimposeascienter (or “should haveknown”) requirement so asto avoid punishing potentidly “innocent”

conduct. We regject that argument.

Theformer and ogueto second degree child sexud abuse wasthe crime of indecent libertieswith
aminor (D.C. Code § 22-3501 (a) (1989)).* Notably, asto neither carnal knowledge nor indecent
liberties— for both of which the child had to be under 16 — wasthe government required to provethat
the defendant knew or should have known the child’sage. See D.C. Code § 22-3501 (c) (1989);
CRIMINAL JURY INSTRUCTIONSFOR THE DISTRICT OF CoLUMBIA, NO. 4.73 (1978 ed.). Nothinginthe
present datutory schemeimpliesthat the Coundil of the Didtrict of Columbia, inrevisng the definition of

sexud crimes againgt chil dren, meant to impose aknowl edge reguirement not theretoforein existence.”

® We pretermit theissue, not raised by the government on gppedl, of whether appellant forfeited this
argument by not raising it prior to the finding of guilty.

* Smilarly, theformer crime of enticement (D.C. Code § 22-3501 (b) (1989)) has been replaced by
present D.C. Code 8§ 22-4110 (enticement by a person at least 4 years older than the child).

® Enacted as part of the Anti-Sexua Abuse Act of 1994, D.C. Law 10-257, D.C. Code § 22-4101
et sag1,, the child sex abuse provisonswere part of an endeavor by the Coundil to makethe exiging laws
againg rgpe and sexud abuse “more inclusive, flexible and reflective of the broad range of abusive
conduct which does in fact occur.” CoOUNCIL OF THE DISTRICT OF COLUMBIA, REPORT OF THE
COMMITTEE ON THE JUDICIARY, BiLL 10-87, THE “ ANTI-SEXUAL ABUSE ACT OF 1994, at 1 (1994).
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Indeed, it expressed itsdlf quitetothe contrary, because D.C. Code § 22-4111 (@) providesthat “ mistake

of age”’ is not “adefense to a prosecution under 88 22-4108 to 22-4110.”

Appdlant would have us construethis section asdiscounting only subjective but not objectively
reasonable”“ migtakes’ — it rlievesthe prosacution, in other words, of having to provethet the defendant
actudly knew of the child’ sage or of the yearsbetween them, but not of having to provethat hewasat
least negligent in not ascartaining thosefacts. Given theunqudified Satutory language (“ mistake of age”
not “reasonable’ versus* unreasonable’ midiake) and the history we haverecdited, thereisnot the dightest
reasontoinfer that thedraftershad thet distinctioninmind. Moreover, Sncewhat someoneactudly knew
isoften provableonly circumstantially, it isunreasonable to think that the legidature made those
creumstancesirrdevant ontheissue of actud knowledge only to makethem criticadl — with dl doubts

resolved against guilt — on what the defendant “should have known.”

Appelant cites United Satesv. X-Citement, 513 U.S. 64 (1994), in support of the supposed
need to read § 22-4109 asrequiring proof of scienter. But that case, which involved the crime of
trangporting interdate avisud depiction of aminor engagingin sexudly explicit conduct, differsfromthis
caseinkey respects. Firg, unlike here, in the statute the Supreme Court construed Congress had not
declared its“express. . . intent” to rule out mistake of fact, id. a 72; indeed, the proscribed trangport of
visud depictionshed to be done“knowingly.” Moreover, the Court digtinguished carefully between visud
depictionsof minorsand persond confrontationswithaminor, inthat regard noting itsprior recognitionin

Morissettethat thetraditional presumption of ascienter requirement for offensesagaingt “* the person,
property, or publicmoras™” expresdy “* excepted sex offenses, such asrape, inwhichthevictim' sactud
agewas determinative despite defendant’ sreasonable bdlief thet the girl hed reeched age of consant.”” X-

Citement, 513 U.S. at 72 n.2. “[A]sinthecrimindization of pornography productionat 18U.S.C. 8
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2251,” the Court explained, “the perpetrator [of sex offenses] confrontsthe underage victim persondly and

may reasonably be required to ascertain the victim'sage.” 1d. (emphasis added).

Appdlant arguesfinaly that if proof of knowledge (actua or condtructive) is unnecessary to
conviction under 8 22-4109, it isimpossbleto show thet ajuvenile found to have committed the offense
had a“guilty mind” and soisin need of rehabilitation. See D.C. Code § 16-2301 (6) (1997) (defining
juvenile as one who has committed a delinquent act “and isin need of care or rehabilitation”). The
argument hasno merit. Thelegidature” creatg[d] afour-year age differentia to focusthe offensearound
sexua conduct thet isinherently coercivedueto the agedifference between the participants.” CoMMITTEE
RePoRT, supranote4, a 4. That samedifferential — and the same“inherently coercive’ nature of the
conduct — crested what amountsto anirrebuttable presumption that the offender knowsthe age of the
victim. Put another way, the datuteimposesaduty on theactor, under pain of drict ligbility, to determine
the age of thevictim beforehaving sexud contact with her. That being so, common sensedictatesthat by
engaging intheforbidden sexud contact with achild the offender may be— indeed, presumptively is, see
D.C. Code § 16-2317 (c)(2) — in need of rehabilitation.

Accordingly, the adjudication of delinquency is
Affirmed.





