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Before TERRY, STEADMAN and Ruiz, Associate Judges.

Ruiz, Associate Judge: Thisapped arisesfrom thetria court'sdismissal of gppellant Danidl
L épez'smation to reduce child support and itsorder halding Lépezin civil contempt for failureto pay child
support. Lopez daimsthat thetrid court dbusaditsdiscretionin dismissng hismotionandin holding him
incontempt. After areview of therecord, wereversethetrid court'sdismissal of Lépezsmotion to reduce
child support and remand for a hearing to determine whether Lopez did in fact make child support
paymentsto BarbaraK olb between July 1994 and June 1995. Asfor thecivil contempt order, because
thereisno certified transcript of the complete proceedings before Judge Greene on March 1, 1996, we

areunableto review the order on the present record." We, therefore, instruct the partiesto pursuethe

! L6pez had properly designated the full transcript to be included in the record on appeal. On May 6,
1999, this court ordered the parties, within twenty days of the date of the order, to make the necessary
arrangements to supplement the record on appeal with a certified transcript of the complete proceedings
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preparation of astatement of proceedingsand evidence. See D.C. App. R. 10 (d) (1999). Wenote,
however, that if the unofficid portion of the transcript provided by Y daas an gppendix to her brief on
goped isan accurate representation of the March 1, 1996 proceedings, we discern no abuse of discretion
inthetrid court'sdecisonto hold Lopez in civil contempt for failureto pay child support for the period of
June 1995 to February 1996.

l.

On August 13, 1993, Daniel LOpez was ordered to pay $110 bi-weekly in child support to
Elizabeth Y dafor themaintenance of their daughter.® L dpez filed amation to reduce child support on April
25, 1994, arguing that he was entitled to adownward adjustment in his child support paymentsto Yda
based on the child support he paid to BarbaraKolb, the mother of histhree older children. Aftera
modification hearing on July 7, 1994, thetrid court denied hismoation on theground thet L opez hed failed
to show aconsstent child support payment record. Inawritten order dated July 14, 1994, the court
indicated the conditions under which Lépez might file another modification motion, stating:

Asthe Court indicated at the July 7 hearing, should plaintiff establisha
condstent record of child support paymentsto Ms. Kolb by making such

L .
(...continued)

held before Judge Greene on March 1, 1996. In subsequent status reports to this court, both parties

indicated that their inquiriesto thetria court regarding the missing portion of the March 1, 1996 transcript

have been unavailing.

2 D.C. App. R. 10 (d) statesin pertinent part:

(1) Preparation. Inextraordinary circumstances, with specid leave of thiscourt, theappe lant may
prepareastatement of the proceedingsand evidence from the best available means, including the
recollection of counsd, inlieu of thereporter'stranscript. The statement shal include such portions
of the proceedings and evidence asare necessary to present fully and clearly the rulings of thetrid
judge in which error is claimed.

® The $110 was calculated according to the Child Support Guidelines, see D.C. Code
816-916.1 (1997), and was based on L épez's annua grossincome of $26,000 and Y dasannual gross
income of $52,000.
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paymentsinto the Court Regidtry for at least five months, he could file
another motion seeking areduction for child support paid to the Kolb

children, butintheabbsenceof such arecord, thisCourt would beunwilling
to entertain another motion regarding this issue.*

Lopez did not appeal from the tria court's denial of his first motion to reduce child support payments.

Two weeks|ater, Lopez filed asecond motion to reduce child support, requesting ahearing on or
about January 1, 1995 and asking thet the court make any reduction retroactiveto the July 29, 1994 filing
date” A year and ahdf later, on February 14, 1996, thetrid court summarily denied the motion onthe
ground thet it wasa"frivalous' attempt to rditigate the sameissue that had been presented in hisfirs motion
to reduce child support and denied by the court. The court further noted thet it discredited Lopezsdam

that he had permission to refile his motion before he had established a consistent payment record.®

On December 7, 1995, Ydafiled, inter alia, amotion to hold Lépez in contempt for failureto
pay child support.” At the February 14, 1996 hearing, after denying appdlant’s second motion to reduce

* Lépez had been unable to present evidence corroborating his payments to Barbara Kolb other than
spreadsheets which she maintained. Thetria court found that "Ms. Kolb and [Lépez] have recently
engaged in aquestionable bus ness transaction which appearsto have been structured so asto shield the
plaintiff from hiscreditors, or dternatively, to reduce his net worth," and that the method used to pay child
support was of a"highly suspicious nature."

®> See D.C. Code § 30-504 (c) (1998) (no modification of achild support award may be retroactive,
except that a" modification may be permitted for the period during which apetition for modificationis
pending").

¢ L6pez contendsthat at the close of the July 7, 1994 hearing, he had inquired about filing anew motion
immediately so that any future reduction ordered by thetria court would be retroactive to thefiling date.
The court approved the early filing, according to L opez, but informed him that no hearing would be held
until he had established aconsistent payment record. On gpped, Y dadeniesthat this colloquy between
thetrid court and Lépez ever occurred, and there is no evidence of this conversation in therecord. At the
February 14, 1996 hearing, Y daslawyer recognized, however, that thetrial judge who denied L Opez's
first motion to reduce"invited Mr. L épez to refile hismotion if hewanted to, aslong as he could provide
some proof that he was actually paying this other child support.”

" According to the record, L 6pez made no child support paymentsto Y sla between June 12, 1995,
(continued...)
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child support, thetrid court then cons dered the contemypt motion, continuing the hearing to March 1, 1996.
After determining that Lopez wasin arrearson his child support obligationsin the amount of $2,310 and
that gppdlant hed "willfully failed to pay any child support Snce Junel12, 1995, notwithstanding hisfinandd
ability todo s0," thetrid court held Lopez in contempt of court, sentenced him to sixty daysin prison, and
stayed the sentence upon condition that he make bi-weekly $135 payments.®

L &pez apped sfromthedenid of hissecond mation to reduce support and from the order holding

him in contempt of court for failure to pay child support.

.

1. Motion to reduce child support.

L opez arguesthat thetrid court abuseditsdiscretion by denying hissecond mationto reducechild
support without consdering his support paymentsfor hisother children sncethedenid of hisfirg motion
to reduce child support. Under the Didtrict of Columbia Code, achild support order may be modified upon
ashowing that therehasbeena" substantial and materia change' inaparty'sability to pay sncethe order
wasissued. See D.C. Code § 30-504 () (1998); seealso D.C. Code § 16.916.1 (o) (10) (1997)
(party may moveto modify achild support order a any time). When aparty seeksto modify an exising
child support order, thetrid court must conduct ahearing, make afinding, and enter ajudgment pursuant

, .
(...continued)

whenthetria court denied hisfirst motion to reduce child support, and March 25, 1996, after thetria court

denied his second motion to reduce and found him in contempt.

8 Thetrid court’soriginal order of March 4, 1996 provided that L 6pez was ordered “to the District
of ColumbiaJail for aperiod of 60 days or until such earlier time ashe shal purge himself of his contempt
by paying to the Registry of the Court the sum of $2,310," the amount by which Lépez wasin arrearsin
hischild paymentsto Yda. Inanorder entered March 19, 1996, thetrial court facilitated L Opez ability to
purge himsdf of the contempt, by permitting L opez to pay the arrearsin $25 ingtdlmentsin addition to his
$110 bi-weekly support payment, and set the matter for review on June 3, 1996.
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to the child support guiddiine. See D.C. Code 8 16.916.1 (8). Whether achild support order should be
modified isaquestion committed to the sound discretion of thetria court, and thiscourt will not reverse
absent aclear showing of abuse of discretion. Burnettev. Void, 509 A.2d 606, 608 (D.C. 1986)

(citation omitted).

Inthisingance, thetrid court did not conduct afull evidentiary hearing on Lgpez’smoationto reduce
hischild support paymentsto Y da, despite L Opez's representati onsthet he had documentation showing thet
he had made child support paymentsto BarbaraK ol b, themother of histhree older children, between July
1994 and une1995.° Ingtead, thetrid court summarily denied L 6pez's second motion based onitsbelief
that themoation, filed two weeks efter thetrid court's July 14, 1994 order denying Lopez'sfirg motionto
reduce child support, wasa"frivolous' attempt to rditigatethesameissue. However, asLOpez explained
a thehearing, hefiled the second mation soon after hisfirst motionwasdenied in an attempt to ensurethat
any future reduction woul d be retroactive to the second motion’ sfiling date of July 29, 1994.° See
supranotes6 and 7. Thisclaim issupported by the language of the second motion, inwhich Lopez
recognizes the condition under which thetrid court would bewilling to entertain another mation to reduce,
namdy that heestablish acons stent payment record of at least fivemonths, but asksthe court to makeany
future reduction retroactiveto the July 29, 1994 filing date. In addition, in his second motion L épez

° After thetrial court noted that Judge Huvelle denied L 6pez's first motion to reduce child support
because hedid not provide sufficient evidence that he had in fact made child support paymentsto Kolb,
L opez stated, "I havethe proof, in writing, photostat copiesof the support that | havepaid.” Later, Lopez
expressed frustration that he was unabl e to prove that he had made payment to Kolb even though he had
the documents at the hearing. When asked about his earnings, L opez responded, "I make alittle bit of
money, but | have arecord here of what | pay for my children.”

12 We take no position on whether any reduction of child support, if granted, would necessarily be
retroactiveto thefiling date. Although L6pez maintainsthat he received permission from thetria judgein
open court to file hissecond motion prior to the expiration of the five month period, with the understanding
that it would not be heard for at least five months, thetria court'sJuly 14, 1994 order does not reflect this
agreement. Theorder statesonly that L épez may file another motion seeking areduction for any child
support paid to the Kolb children only after showing "acons stent record of child support paymentsto Ms.
Kolb by making such paymentsinto the Court Registry for at least five months. . . ."
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requested ahearing on or about January 1, 1995, gpproximeately five monthsfrom the motion’s July 29,
1994 filing date.

Wecongder itimmaterid whether or not thetrid judge"authorized" L opez to fileasecond mation
to reduce child support. Court permissonisnot usualy necessary beforealitigant may seek judicia
redress contemplated by law. Here, therewasno prohibition onfurther filings, but rather ajudicia
cautionary noteindicating that further motionsto reducewould a so be denied unless L opez proved his
damof competing child support paymentsby presenting arecord of congstent payment of such other child
support. Inany event, the hearing on Lépez's second mation was not in fact held until March 1, 1996,
eghteen monthsafter themationwasfiled. At that hearing, theburden of proving changed circumstances
wason Lépez, asthe party seeking modification. See Guytonv. Guyton, 602 A.2d 1143, 1145 (D.C.
1992). Therecord supportsthat thetrial court did not permit Lopez to provide proof of changed
circumstancesbased, goparently, on amisunderstanding regarding the basisfor L opez's second motion.
Although thereisno doubt that the second motion wasfiled before L opez had established the required
payment record, L opez gppearsto haverenewed hismotionimmediately after thecourt'sdenid of hisfirgt
motion to preserve hisright to aretroactive reduction in payments, see D.C. Code 8§ 30-504 (c)
(modification may be permitted for the period during which apetition for modification is pending), and
dated that hewas prepared, when the hearing was hel d e ghteen monthslater, to prove hischild support
paymentsto Kolb. Therefore, we concludethat thetrid court abused its discretion in denying Lopez's
second motion to reduce child support without first considering hisaleged proof of child support payments
between July 1994 and June 1995."

1 L6pez aso appearsto dlegetrid court error by noting that his motion to reduce child support was
pending before the court for eighteen months, while appelleg's motion for contempt covered only an eight-
month period. However, he neither explainswhy thisten-month disparity necessarily reflects error on the
part of the trial court, nor offers any evidence to substantiate this claim.
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2. Motion for civil contempt for failure to pay child support.*

L opez contendstheat thetria court adso abused its discretion by finding him in contempt aosent
sufficient evidence of hisability to pay.™ "It issattled that a.court has discretion to adjudicate apersonin
contempt of court for wilful failureto obey an order of child support wherethe contemnor hasthefinancd
ability tocomply." Desai, supranote12, 711 A.2d at 825 (citationsomitted); see also Hoffman v.
Hoffman, 210 A.2d 549, 550 (D.C. 1965) ("' court may enforceafather's obligation to support hisminor
children only commensuratewith hisfinancid ability to pay") (quotationsand citation omitted). Ability to
pay is"not merdy afunction of actud earnings but isto be derived, more broadly, from earning capacity
in the current job market, given one's educationa background and work experience.” Freemanv.

Freeman, 397 A.2d 554, 556 (D.C. 1979). When faced with acontempt mation for noncompliancewith

12| 6pez contends that, because he was held in crimina contempt, thetria court’ sfindings required
“clear and convincing evidence.” While appellant correctly statesthe legd standard for civil contempt, he
incorrectly assertsthat hewashed in crimina rather than civil contempt. The offense of crimina contempt
requires proof, beyond areasonable doubt, of two e ements:. “[a] contemptuous act and awrongful state
of mind.” Mabry v. Demery, 707 A.2d 49, 51 (D.C. 1998) (citing In re Gorfkle, 444 A.2d 934, 939
(D.C. 1982)). In contragt, to establish civil contempt, the complainant must prove, by clear and convincing
evidence, that the alleged contemnor was subject to the terms of acourt order, and that heviolated the
order. See D.D. v. M.T., 550 A.2d 37, 43-44 (D.C. 1988) (citations omitted). Whereas criminal
contempt isasanction imposed “to punish acontemnor for intentionally violating acourt order,” civil
contemptis“remedia innature,” designed to enforce compliancewith acourt order or to compensatefor
any loss or damage sustained asaresult of noncompliance. See Mabry, supra, 707 A.2d at 51 (citations
omitted). Our review of Y da smotion for contempt, requesting that Lopez “be held incontempt and held
until he paysthe child support arrearage,” and thetria court’ sorder finding Lopez ableto pay thearrears
and permitting him to purge the 60-day sanction, see note 8, supra, leads usto conclude that both the
motion and order wereremedia in nature and, thus, that L épez washeld in civil contempt. SeeD.C. Code
§816-911, -912 (1997); Desai v. Fore, 711 A.2d 822, 825-26 (D.C. 1998) (contempt iscivil in nature
where contemnor has meansto have sanction lifted by complying with court’ s order); see also Smith v.
Snith, 427 A.2d 928, 931-32 (D.C. 1981) (court may hold debtor in civil contempt to force compliance
with support order, but may impose “severe sanction” of imprisonment only upon “afinding that the
[debtor] is able to pay the debt owed") (citations omitted).

13 According to the record, Y dafiled amotion for contempt because L opez stopped making child
support payments as of June 1995. At the contempt hearing, L épez admitted that he had not paid since
June 1995 and asserted the defense of inability to pay due to his aleged limited income. He was
guestioned regarding hisincome and expenses since June 1995. Because Y das claim for child support
arrearages began in June 1995, no evidencewasdlicited asto L Opez’ sincome or expenses prior to that
date, nor issuch evidence re evant to the contempt determination. In short, Lopez’ smoation to reduce child
support payments and Y da s motion for contempt for nonpayment of child support cover different, but
overlapping, time periods.
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asupport order, the defendant bears the burden of showing inability to pay. See Smith, supra note 12,
427 A.2d at 932 (citations omitted).

Wenotefirg that the record before uson gpped isincomplete dueto thefact that aportion of the
officid transcript of theMarch 1, 1996 hearing, containing thetria court'sfindingsof factand condusons
of law, isunavailadle, gpparently through no fault of the parties Seesupranote 1. Absent the complete
transcript, we are unableto review thetrid court's March 1, 1996 ruling granting gppellegs motion for
contempt. We, therefore, direct the parties attentionto D.C. App. R. 10(d) which outlinesthe conditions
under which, by specid leavedf thiscourt, aparty may prepareand submit astatement of proceedingsand
evidenceinlieuof anofficd transcript to engble gppd latereview. Wefurther note, however, that should
the partiesand thetrid court agreethat the unofficia portion of theMarch 1, 1996 transcript, attached to
gppelleg'shrief on gpped, isan accurate atement of the proceedings, wediscern no abuse of discretion

inthetrial court's decision to grant the contempt motion for the reasons that follow.

Thetrid court explicitly found thet L épez hed thefinancid ability to make child support payments,
but falledtodo s0. Assuming thet theoffiad transcript of theMarch 1, 1996 hearingisaspresentedinthe
atachmentto Y dashrief, thisfindingissupported by L opez’ stestimony which suggested that heactudly
earned morethan hisreported grossincome, ™ aswell as cartain gatementswhich indicated that, on months

“ For example, at the March 1, 1996 hearing, L 6pez tetified that he earned $590 grossincomein July
1995, but had $545.82 in business expenses, leaving anetincome of just under $45. In August 1995, he
earned $1,161 grossincome, but used $1,100 to pay aphonehbill, leaving anet income of $61. However,
appdlant dso testified that his monthly rent for office pacein July and August 1995 ranged from $478 to
$550 and that, when his company vacated the office space in September 1995, he owed no rent. In
addition, at the February 14, 1996 hearing, L 6pez indicated that from Juneto August 1995, he paid atota
of $1,000 in rent. Because his net income for July-August 1995 was $106, it is unclear how Lopez was
able to pay rent for both his home and his business during the same time period. LOpez did testify,
however, that the $900 payment he made to an employee in August 1995 was borrowed money.
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where he had few business expenses, he failed to pay child support.” In particular, thetrial court
questioned L dpez'sdecisionsto pay other debtsrather than cover hischild support obligations™ Although
L &pez complansthat thetria court overestimated hislimited net income during therdevant time period,
thetria court'sfindingsin the unofficid transcript, if verified, are supported by therecord. See Smith,
supra note 13, 427 A.2d at 932. Moreover, based on the unverified record, the trial court's
determination that L opez was not a credible witnessis not clearly erroneous. See Johnson v. United
Sates, 616 A.2d 1216, 1234 (D.C. 1992), cert. denied, 507 U.S. 996 (1993) (noting deference to
thetrial court's credibility determinations respecting witnesseswho testify). Findly, thetria court
determined that, whatever Lopez’ sactud incomemight be, he had the ability to meet his* fundamentd
obligation to go out and earn money and support these children.”*” We conclude, on the basis of the
unoffidd transoript, thet thereisdear and convinding evidence supporting thetrid court’ sfinding thet Lopez
violated asupport order that he had the ability to pay. Thus, thetrid court did not abuseitsdiscretionin
holding Lépez in civil contempt for noncompliance with the support order, but staying execution of the
order on the condition that L 6pez meet his payment obligations. See Smith, supranote 13,427 A.2d
a 932 ("A court may order commitment for contempt but stay imprisonment on the condition of compliance

with reasonable, specific requirements.”)

For theforegoing reasons, weremand to thetrid court for ahearing on Lépez'smotionto reduce,

> | Opez testified that he earned agrossincome of $1,043 in November 1995, $1,243 in December
1995 and $722 in January 1996, but offered little evidence of any significant business expenses during this
time period which would have prevented him from paying child support.

1 In August 1995, L épez reported $1,161 in grossincome, but paid a$1,100 phone bill, rather than
covering at least part of hischild support obligation. Inaddition, gopellant's 1995 tax return reflected gross
business receipts of $74,620. Thetrial court recognized that L opez's reported net income was only
$14,840, but noted that L 6pez alegedly deducted $38,000 to pay other persons, but paid nothing in child
support.

Y Thetrid court also took issuewith Lopez'sview that hisvisitation obligationstook priority over his
obligation to support his children.
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a whichtime L 6pez may present evidencein support of hisclamthat he made cons stent child support
paymentsto BarbaraKolb between July 1994 and June 1995 and any other evidence necessary tojudtify
hisdamfor areductionin child support payments. Absent an officid transcript of thetrid courtsMarch
1, 1996 ruling, we d o remand on the contempt issueto give Lopez, in conjunctionwith Y daand thetrid

court, the opportunity to prepare a statement of the proceedings.

Reversed and remanded.





