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ScHWELB, Associate Judge: On May 9, 1993, appellee Adelaide Okyiri was removed from
her position asthe head of the Budget and Fiscal Department of the District of ColumbiaPublic Library
(DCPL). Dr.Hardy Franklin, thenthe DCPL’sDirector, ordered Ms. Okyiri’ sremova after having found,
following the institution of an adverse action, that Ms. Okyiri had engaged in insubordination and

inexcusable neglect of duty.


Keldrick M Leonard
Note to readers: To navigate within this document  use the set of icons listed above on the Acrobat toolbar.

Keldrick M Leonard
These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the District of Columbia Bar.


2
Ms. Okyiri challenged her termination in an administrative proceeding before the Office of
Employee Appeals (OEA). On June 19, 1995, following an evidentiary hearing that |asted four days, an
Adminigrative Law Judge (ALJ) of the OEA issued awritten decisoninMs. Okyiri’ sfavor and ordered
that Ms. Okyiri berestored to her position with back pay. The ALJ sdecisonwasaffirmed by the OEA,
and the OEA’ s decision was in turn affirmed by Judge Russell F. Canan of the Superior Court.

Ms. Okyiri aso brought acivil action against Dr. Franklin pursuant to the District of Columbia
whistleblower statutethenin effect, D.C. Code § 1-616.3 (1992)." On June 13, 1996, following alengthy
trid, Judge Linda Turner Hamilton issued awritten order in which she sustained Ms. Okyiri’ s dlegations
and granted relief similar to that awarded in the administrative proceeding. Thejudgeaso held that Ms.

Okyiri was entitled to recover reasonable counsel fees.

The DCPL? has appealed from the orders of Judge Canan and Judge Hamilton, and the appeals
have been consolidated by order of this court. The DCPL contends that the evidence in both cases
sustained the allegations of insubordination and inexcusable neglect on Ms. Okyiri’ spart, that the DCPL
acted in accordance with itsmanagerial prerogativesin discharging Ms. Okyiri, and that both courtsand
the OEA committed legal error in holding to the contrary. The DCPL also claimsthat Judge Hamilton's
factud findingsin thewhistleblower case are not supported by the evidence and that the judge applied an

erroneous legal standard in relation to the burden of proof.

With respect to each of the decisions on appeal, for the reasons stated below, we conclude

that there wasample evidence to support the findings of thetrier of fact. In each case, however, these

! The protections granted by § 1-616.3 were expanded by the District of Columbia Whistleblower
Reinforcement Act (DCWRA), D.C. Code § 1.616.11 (1999). The DCWRA isnot retroactive, and it
does not apply to the present case. See § 1-616.19.

2 Thenominal appellant in the whistleblower actionisMary E. Raphagl, who succeeded Dr. Franklin
as Director of DCPL. For convenience, we refer to both appellants as the DCPL.
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findings may have been induced by alegdly erroneous assessment of the evidence of inexcusable neglect

of duty. Accordingly, we vacate each judgment and remand for further proceedings.

THE OEA APPEAL

A. Theevidence.

(1) General background.

Ms. Okyiri becamethe head of the DCPL’ s Budget and Fiscal Department, aDS-14 position, in
December 1991. Shecameto thejob with excellent qudifications. A career civil servant, Ms. Okyiri held
amaster’ sdegreein finance and investments. Shewas also alicensed CPA, and she had ten years of
experienceasafinancia officer for various District of Columbiaagencies. The ALJfound that “[t]he

employee' srecord of work for the District was spotless until she came to the library.”

Upon assuming her dutiesand examining the DCPL’ sbooks of account, Ms. Okyiri concluded that
the agency did not have adequatefinancia controlsto prevent theft, and she suspected that money hadin
fact been stolen. Ms. Okyiri aso discovered that the DCPL had commingled funds in various accounts
and that contractors had sometimes been paid under expired contractsor pursuant to informal agreements.
Ms. Okyiri further observed that some contractors had been chosen on a non-competitive basis and
appeared to be on personally friendly termswith Dr. Franklin or with other DCPL officials. The OEA
found that “[i]n order to eiminate these problems, [Ms. Okyiri] was determined to implement sound

financial practices.”
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Ms. Okyiri’ seffortsin thisregard, apparently coupled with what some DCPL employeesregarded
asasomewhat unbending and perhaps prickly personaity, brought her into conflict with anumber of her
supervisorsand colleagues. Dr. Franklin testified that Ms. Okyiri had little regard for her co-workers,
superiorsor established procedures. 1t wasin theresulting lessthan cordid atmospherethat the dlegations

against Ms. Okyiri of insubordination and dereliction of duty arose.

(2) The Greenlee voucher.

MarciaGreenlee, Ph.D., wasanindependent contractor for the DCPL who speciaized in historic
preservation and black history. Ms. Okyiri discovered that, over the past severa years, Dr. Greenlee had
received severd s zable consulting contracts from the DCPL on anon-competitive basis. Thelast of these
contracts, which had been agreed to in June 1991, provided that Dr. Greenleewould receive compensation

at therate of $300 per day, and total remuneration not to exceed $21,000, as aconsultant on oral history.

Ms. Okyiri aso noticed that, unlike other contractors, Dr. Greenlee had an office in the main
library, worked regular government hours, used DCPL supplies, attended executive meetings, and
frequently had lunch with Dr. Franklin and with Dr. Franklin’ sthen executive assistant (and now successor),
appellant Mary E. Raphael. Moreover, Dr. Franklin had requested Dr. Greenleeto coordinatethe Martin
Luther King gala, an event which was funded by the American Library Association (ALA), aprivate
organization. Dr. Franklinwas seeking (and later secured) the presidency of the ALA, and Ms. Okyiri was
concerned that DCPL funds might have been used for thegala. All of these circumstances made Ms.
Okyiri “increasingly suspicious’ of the relationship between DCPL and Dr. Greenlee and about the
possibility that the DCPL was being charged for work Dr. Greenlee was doing for the ALA onthegaa

On December 8, 1992, Dr. Greenlee submitted an invoice requesting that the DCPL pay her
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$3600 for servicesrendered on her consulting contract. Dr. Greenleeincluded with her invoiceastatement
detailing the servicesthat she had performed during the billing period, but no supporting documentation.
Ms. Raphadl, the contract administrator, approved the invoi ce and forwarded avoucher to Ms. Okyiri to
ggn ascertification officer. Ms. Okyiri had previously approved invoices submitted by Dr. Greenlee. On
this occasion, however, she declined to sign the voucher because 1 knew it wasaduplicate bill. | feltit.
| couldtdl. | couldsmél it.” A member of Ms. Okyiri’ sstaff, acting at Ms. Okyiri’ sdirection, telephoned
Dr. Greenlee and advised her that payment would be delayed until Ms. Okyiri could inspect the work
product reflected in the billing.

Dr. Greenlee responded to this telephone call by notifying Ms. Raphael that “1 have made no
response to Ms. Okyiri, nor do | intendto.” Instead, Dr. Greenlee asked Ms. Raphael to handle the
matter. Ms. Okyiri and Ms. Raphael were not on speaking terms at the time, and the problem was brought
to Dr. Franklin’s attention. Dr. Franklin met with Ms. Okyiri and orally ordered her to approve
Dr. Greenlee svoucher. Indeed, according to amemorandum written by Ms. Okyiri which was credited
by the ALJ, Dr. Franklininstructed her that solong asMs. Raphad!, the contracting officer,* was satisfied

with the invoice, “no supporting documentation is necessary and no questions should be asked.”

Ms. Okyiri persisted in her refusal to signthe voucher. In amemorandum dated February 17,
1993, shedirected Dr. Franklin’ s attention to Mayor’ s Memorandum 83-68, which providesthat before

approving a payment, certification officers shall, inter alia:

Confirm that the payment is permitted by law and isin accordance with
the terms of the applicable agreement; . . .

Ascertain that the payment to be madeis not aduplication; . . . and

¥ Ms. Okyiri was of the opinion that someone other than Ms. Raphael should have monitored the
contract, because “[t]hereisaconflict of interest when you have the same person initiate a contract and
also monitor acontract. That iswhen you normally have potentia for fraud.”
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Ascertain that the proper forms of documentation (invoices, hills,
statements of account) were used to support the payment. . . .

The memorandum further states that certification officers will

(1) Beheld responsible for the existence and correctness of the facts
recorded in the certificate or otherwise stated in the voucher or its
supporting papers, including the correctness of computations on such
voucher, and for the legality of the proposed payment under the
appropriation or fund involved[; and]

(2) Beheld responsible for and required to make good to the United
Statesor to the District of Columbiatheamount of any illegal, improper,
or incorrect payment resulting from any fal se, erroneous, or misleading
certification made by him aswell asfor any payment prohibited by law or
which did[z}ot represent alega obligation under the appropriation or fund
involved.

Ms. Okyiri offered to approve Dr. Greenlee svoucher if Dr. Franklin advised her in writing that the
Mayor’s Memorandum should beignored. Dr. Franklin responded five days|ater with amemorandum
inwhich he did not addressthe Mayor’ sdirective but reiterated hisinsistence that Ms. Okyiri sign the
voucher if Ms. Raphael told her that it was acceptable. Ms. Okyiri was ordered to approve the voucher
no later than February 26, 1993.

OnMarch 16, 1993, the DCPL’slega counsdl issued an opinion inwhich he concluded that the
voucher had been sufficiently documented and that the agency was therefore obliged to pay for
Dr. Greenleg sinvoices. Thisopinion, however, was never brought to Ms. Okyiri’ sattention. Two weeks
later, in aletter to Ms. Raphadl, Dr. Greenlee stated that payment for her serviceswaslong overdue, and

that if the matter was not resolved prompitly, Dr. Greenlee would be compelled to “explore other means

* Memorandum 83-68 is based on D.C. Code § 47-120 (1997), which imposes obligations on the
Digtrict’ s Auditor, and on any employeein the Auditor’ s office, smilar to those applied to certification
officers by Memorandum 83-68.
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of redressat my disposal.” Ms. Okyiri nevertheless perssted in refusing to certify theinvoicefor payment.
Thisrefusal wasthe basisfor the subsequent charge of insubordination in the adverse action instituted

against her.

(3) The dispute over Form PL 456.

On February 26, 1993, only four days after ordering Ms. Okyiri to approve Dr. Greenlee's
voucher, Dr. Franklin issued a“letter of warning” to her in connection with a separate alleged act of
insubordination. The ALJ, the OEA, and thetria judge al ultimately sustained Ms. Okyiri’ sgrievance
against thisletter of warning, and the DCPL does not contest these rulingsin the present appeal. The
disputeisneverthdessrelevant in that it sheds somelight on the credibility of thevarious actorsand on Dr.

Franklin’s motivation.

The subject of this controversy might be consdered amost trivid. The DCPL was about to revise
itsfinancia control form, styled PL 456, which was used by employees who needed to purchase goods
or sarvicesfor the DCPL. Dr. Franklin did not like the proposed revison. He claimed that he had directed
Ms. Okyiri not to discussthe revised form and not to permit discussion of it at aforthcoming librarians
meseting. Dr. Franklinalegedin hisletter of warning, and he subsequently testified beforethe ALJ, that Ms.
Okyiri had alowed oneof her subordinatesto discussimplementation of the unauthorized revision of the
PL 456 form, despite hisingtructions not to do so. He viewed her conduct asa“disregard for my directive

[and] as aclear act of insubordination.”

Ms. Okyiri denied that Dr. Franklin had told her not to discuss the revised form, and she and other
witnessestestified that, in any event, the matter had not been discussed at thelibrarians’ meeting. Asthe
OEA pithily put it, Ms. Okyiri “accused Franklin of concocting thewholeincident asameansof retaiating

against her for her refusal to certify the Greenleeinvoice.” The ALJ, asthetrier of fact, did not credit Dr.
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Franklin’s testimony, and he absolved Ms. Okyiri of any culpability in this matter.

(4) The Bert Smith & Company letter.

In September 1992, Ms. Okyiri received acopy of adraft audit by the independent accounting firm
of Bert Smith & Company inwhich it wasindicated that in 1990 the DCPL may have overspent itsfedera
fundshby $75,000. By letter dated October 22, 1992, the District of ColumbiaController’ soffice directed
the DCPL to provide an explanation. Lawrence E. Molumby, the Deputy Director of the DCPL and Ms.
Okyiri’ simmediate supervisor, requested Ms. Okyiri to provide him with relevant documentsrelating to
the alleged overspending. Ms. Okyiri, who had not been withthe DCPL in 1990, was apparently unable
to do so. Ms. Okyiri suggested that the DCPL request the Controller’s officer to obtain additional
information from Bert Smith & Company. Mr. Molumby agreed, and on November 5, 1992, aletter was
senttothe Controller under Dr. Franklin’ ssignature requesting that additiona information be obtained from

the accounting firm.

On December 22, 1992, Bert Smith & Company mailed the requested information directly to Ms.
Okyiri. Unfortunately, however, Ms. Okyiri “didn’t pay much attention to [the envel ope from Bert Smith
& Company] whenit arrived and | eft it sitting in her in-box.” > Notwithstanding the potential importance
of the information which the DCPL had been seeking — if there had been overspending, as dleged, then
the DCPL could have been required to reimbursethe federal government —Ms. Okyiri completely ignored
the accounting company’ sletter for more than two months. Ms. Okyiri wasnot alonein her passivity;

neither Dr. Franklin nor Mr. Molumby made any inquiry about the subject during this period.®

®> The quoted sentence is from the OEA’ s opinion.

® Mr. Molumby acknowledged that, in spite of the urgency of the matter, he never followed up onthe
December request for documents until March 3, 1993. In the whistleblower case, Mr. Molumby judtified
hisown fallure to make any inquiry regarding amatter that he claimed to have considered so important by
(continued...)
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OnMarch 3, 1993, the Controller notified Dr. Franklin that Bert Smith & Company had provided
the requested information to the DCPL on December 22, and that the DCPL had failed to provide any
explanation of theadleged overspending. TheController’ sletter wassevereintoneand, in Mr. Molumby’ s
words, “threaten[ed] somekind of extreme measureif we didn’t get thiscleared up.” Mr. Molumby
immediatdy asked Ms. Okyiri whether shewasaware of any communication from Bert Smith & Company.
Ms. Okyiri looked in her in-box and observed alarge envelope. Remarking that “thismust beit,” shethen
handed Mr. Molumby the unopened package. Ms. Okyiri testified that the first time she was aware of the
envel ope was when Mr. Molumby inquired about the matter, and that “if | had seenit beforeit didn’t
register.”” Asit turned out, theletter from the accountantsfurther revealed that theinitial report wasin
error and that there had been no overspending in 1990. The DCPL therefore was not pendized or harmed

asaresult of the inaction of Ms. Okyiri and of her superiors.

Ms. Okyiri’ sexplanation for leaving the unopened communication in her in-box from December
through March was that she had been busy preparing the budget and, as she told Mr. Molumby, that
“people makemistakes.” Shealso claimed that the original of the document would ordinarily have been
sent to Dr. Franklin, who had made the request to the Controller, and that she believed that the envelope

sent to her contained only a courtesy copy.®

(5) The proceedings against Ms. Okyiri.

8(...continued)
stating that “I was not in the habit of badgering and pestering people under me.”

" At thetrid of the whistleblower case, M's. Okyiri acknowledged that “1 didn’t even know what was
in my box and what wasn't in my box.”

8 Thisclaim, heavily relied upon by the ALJand the OEA, appears to be somewhat beside the point
in light of Ms. Okyiri’ s admission that she did not know what wasin her in-box, and that if she had
previously seen the envelope, that fact had not “register[ed].”
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On February 26, 1993, four daysbefore the discovery of the Bert Smith & Company letterin Ms.
Okyiri’ sin-box, Dr. Franklin issued theformal “letter of warning” accusing Ms. Okyiri of insubordination

in relation to the Form PL 456 controversy.

On April 8, 1993, Mr. Molumby sent Ms. Okyiri athirty-day notice proposing that she be
removed for insubordination in connection with Dr. Greenleg’ svoucher and for inexcusable neglect of duty
in connection with the Bert Smith & Company letter. The portion of the notice dedling with the neglect of

duty allegation included the following:

L orenzo M cQueen, thedesignated contact personinthe DC Controller’s
Office,] indicated that he had spoken with you severa timesin January
and February asking what the Library was going to do about the audit.
According to McQueen you urged him to have the Controller writethe
March 2 letter to Dr. Franklin. It isincomprehensible to me that you
never let me or Dr. Franklin know of either of these inquiriesfrom the
Controller’ sOfficeor of thecrucid informationinyour possession during
January and February.

Y our failureto bring to the attention of me or the Director the
informationyou had receivedin late December, information that
you knew was critically important to our response to the audit,
condtitutes a serious neglect of your duty. AsHead of the Budget
and Fiscal Department, it is your responsibility to assist the
Library inissues relating to audits, especially when costs are
questioned. Y our action could have resulted in a negative audit
report, needless embarrassment to the Library, and even the need
to reimbursethe federal government $75,000 for fundswhich the
Library hadinfact spent in compliance with federd requirements.

B. The decisions of the ALJ, the OEA, and thetrial court.

The dispute between Ms. Okyiri and the DCPL has come before an impressive number of

tribunals. Thiscourt isthe sixth entity or individua to consder Mr. Molumby’ s allegations against Ms.
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Okyiri® and the second to consider the whistleblower case.

After theinitiation of the adverse action, the DCPL’ s personnd director designated Jewell Ogonji
asa"“disinterested designee” who wasto hold ahearing on the proposed discipline.*® Ms. Okyiri made
no objection to Ms. Ogonji’s designation. On May 5, 1993, Ms. Ogonji recommended that
Mr. Molumby’ sproposal to remove Ms. Okyiri be sustained. Dr. Franklin approved the proposal four

days later.

(1) The ALJ sdecision.

Ms. Okyiri contested the adverse action, and the case was eventually assigned to the ALJ,
Christopher A. Sterbenz. On June 19, 1995, in athirteen-page order, the AL J sustained Ms. Okyiri’s

position on all issues.

Turning firdt to the controversy over Form PL 456, the AL Jfound that the dlegedly insubordinate
conversation in which Ms. Okyiri was accused of participating never took place. The ALJbelieved the
testimony of Ms. Okyiri and of two disinterested witnesses who supported Ms. Okyiri’ s position on this
issue, and he found that “Dr. Franklin’ s testimony on this point was far less credible.” The ALJthus
effectively found that, at the very time that the dispute over the Greenlee voucher was at its peak, Dr.

Franklin had made afa se accusation against Ms. Okyiri and had used that fal se charge to discipline her.

Turning to the insubordination charge that formed one of the basesfor theadverse action, the ALJ

° Specifically, these allegations have been brought before (1) a disinterested designee, see text
preceding note 10, infra; (2) Dr. Franklin; (3) the ALJ; (4) the OEA; (5) the Superior Court; and now
(6) this court.

0 A “disinterested designeg” must hold agrade no lower than DS-13, and may not bein the chain of
command or directly subordinate to the deciding official.
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found that “[t]hevoucher in question was not adequately supported by documentation showing that Ms.

Greenlee had performed the work required by her contract.”** He wrote that

the agency director ordered the employee to certify an invoice for
payment when theemployee believed that the documentation supporting
theinvoice wasinsufficient. In effect, the agency director demanded that
the Greenlee voucher be paid “with no questions asked.” Thiswasan
illegal order, and the employee was not required to comply with it.

* * * *

[ T]he employee was subjected to harassment and termination
because she refused to ignore legal restrictions on the undocumented
digbur]sement of taxpayers money. Rather than telling the employeeto
certify vouchers with “no questions asked,” the agency should have
wel comed thevigorous conscientiousway inwhichtheemployeeguarded
the public purse.

The ALJcommented that Ms. Okyiri wasleft withaHobson’ schoice between elther certifying thevoucher
for payment (and thereby risking persond ligbility pursuant to the Mayor's Memorandum) or declining to
certify it and placing hersdf in danger of dismissa for insubordination. The second of these risks became
areality.”

Finally, the ALJ rejected as pretextual and false the charge of inexcusable neglect of duty:

Thereisacritica eement missing here, and thet isthe employee’ sactual
duty to provide the letter from Bert Smith & Company to her superiors.

' The ALJacknowledged that, in the opinion of the DCPL’s counsdl, the voucher was sufficiently
documented. Nevertheless, after reviewing the documentation, the ALJ*f[ou]nd asfact that the employee
reasonably and correctly believed that the documentation accompanying the Greenlee voucher was
insufficient.” TheALJasoconsdered, but largely rejected as* unusually evasive,” thetestimony of Ms.
Raphael in defense of Dr. Greenlee’ s voucher.

2 The ALJaso noted thetestimony of Ms. Okyiri’ s successor, Ronald J. Otey, Jr., that Mr. Otey had
resigned after only six monthsin thejob because“ Dr. Franklin requested that [ Otey] certify vouchersfor
payment when the vouchers‘ weren't related to library business” and becausesenior officiasof thelibrary
interfered with Mr. Otey’ s exercise of his duties as controller.
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Therecord in this case does not firmly establish that theemployee had a
duty to turn over the letter to her superiors, and any speculation that she
should have done so without being told isirrelevant. The employee
testified that she believed that the information was a duplicate of
information previously provided to Dr. Franklin. This is wholly
reasonable, since the employee had not made the inquiry for this
information in the first place. It isapparent to methat thischargeisa
pretext manufactured by the agency in order to support its managers
decision to get rid of an employee that they felt to be an obstructionist.

(Emphasisin original) (footnote omitted).

(2) The OEA decision.

TheDCPL sought review of the ALJ sdecisioninvalidating theremova of Ms. Okyiri from her
position, and on December 23, 1996, the OEA affirmed the ALJ sruling. Unlike the ALJ, the OEA
devoted consderableattentionto the DCPL’ scriticismsof Ms. Okyiri asuncooperativeand difficult to ded

with. Nevertheless, the OEA sustained the ALJ s order.

With respect to the Greenlee voucher, the OEA concluded that both sides had acted somewhat

unreasonably:

Inthis case, neither Agency nor Employee sought an opinion from the
Controller concerning certification of the Greenleevoucher.™ I nstead,
both parties backed into their respective cornersunwilling or unableto
recognize any merit in the other’ sposition. Asaresult, Agency focused
entirely on its contractual obligations with Greenlee and ignored
Employee’s concern that she could be held personally liable under
Mayor’ sMemorandum 83-68 for an erroneous certification. Employee,
ontheother hand, focused entirely on her potentid liability under Mayor’s
Memorandum 83-68 and ignored Agency’ sconcern that afailureto pay
Greenlee could constitute a breach of contract.

B TheMayor’sMemorandum statesthat “ questions concerning the certification process. . . should be
directed to the Office of the Controller.”
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The OEA expressed some puzzlement asto what “work product” Dr. Greenlee could have produced to
satisfy Ms. Okyiri that Dr. Greenlee had performed the work she claimed to have performed, when that
contract wasfor consulting services, and when “[m]uch of thework for which Greenlee billed wasnot in
theform of areviewable work product.” The OEA dso questioned whether Ms. Okyiri would have been

satisfied with whatever documentation was available. Nevertheless, the OEA concluded:

Although documentation of the services was not required under the
contract, it isan expressrequirement under Mayor’ sMemorandum 83-
68. Thus, Agency could not order Employeeto certify an inadequately
documented voucher without requiring her to violate theMayor’ s Order
and subject herself to persondl liability for animproper certification. We
agree with the A.J. that Agency’s order was both unreasonable and
unlawful.

Turning to the dlegation of inexcusable neglect of duty, the OEA quoted from, but did not expresdy
adopt or reject, the ALJ sfinding that this charge was a“ pretext manufactured by the agency.” But
athough the OEA was obvioudy moretroubled than the AL Jhad been by Ms. Okyiri’ s protracted inaction
following her receipt of the letter from Bert Smith & Company, it nevertheless affirmed the ALJ s

disposition:

Thereisno question that Employeewas Agency’ shighest ranking
financia official and that her position was equivalent to an agency
controller. Employee knew that her superiorswere anxiousto resolvethe
questioned cogtsfor FY 1990 and she hersdf was the one who suggested
that her superiors request the additiona information from Bert Smith.
Normdly, Employeewould have an implicit duty to turn the information
over to her superiors as soon as she received it.

However, according to Employee, Agency routinely routed
financia correspondenceto Franklin. Therefore, even if Employee had
seen the correspondence, she could reasonably assumethat Franklin had
already received acopy of it. Other than speculation, Agency offered
nothing to rebut Employee’ s sworn testimony and we do not find her
testimony inherently incredible.

In our view, Employee cannot be disciplined for failing to deliver
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acopy of the Bert Smith document to Franklin when she had areasonable

basis for believing that he had already received it through Agency’s

internal routing procedures. Under the circumstances, Agency’ sdecision

gf)fr_emga/([elgmpl oyeewas unwarranted and theinitial decision must be
irmed.

(3) Thetrial judge’ s decision.

The DCPL sought review of the OEA decision in the Superior Court. On January 14, 1998, in
an eleven-page written order, the court concluded that all of the OEA’ s findings were supported by
substantial evidence, and that, contrary to the DCPL’ s claims, the OEA’s legal conclusions flowed
rationally fromitsfindings. Thejudge held that “the Library could not legally order Ms. Okyiri to certify
payment of the submitted undocumented voucher without requiring her to violate the Mayor’s
Memorandum which would make her personally liable.” He therefore concluded that “[i]t was not
arbitrary or capricious[for the OEA] to determine that the Library’ s order was both unreasonable and

unlawful.” With respect to the inexcusable neglect of duty charge, the judge wrote:

The A.J. ruled that the empl oyee had no affirmative duty to turn over the
information, reasonably thought the superior dready had acopy of it, and
that the charge of inexcusable neglect was smply apretext manufactured
by the Library asameansto fireMs. Okyiri. Asthe OEA Opinion and
Order noted, Ms. Okyiri gave sworn testimony to this effect and was
found by the A.J. to becredible. The Library offered nothing to rebut the
sworn testimony of Ms. Okyiri. There is no evidence presented to
warrant afinding that Ms. Okyiri’ stestimony wasnot credible. Withno
contrary evidenceprovid[ing] that Ms. Okyiri had an affirmative duty to
forward theinformation and subgtantid evidence pointing to the conclusion
that Ms. Okyiri simply thought her supervisors had already received a
copy aswas normal procedure, thereisno basisto questionthe OEA’s
decision that the Library’s decision to remove Ms. Okyiri was
unwarranted.

“ The OEA dso rgjected the DCPL’ schallengeto the AL J s disposition of theletter of warning, noting
that it was bound by the ALJ s credibility findings because the AL J had had an opportunity to observe the
demeanor of the witnesses.
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C. Legal Discussion.

(1) Applicable standards of review.

Thiscase stortuous procedura journey fromitsinitiation by Mr. Molumby to the present apped
requires usto consder not one standard of review but several. The meritsof Molumby’ sallegationswere
addressed at two level swithinthe DCPL (the* disinterested designee” and the Director) and two levelsat
the OEA (the ALJand the OEA itsdlf), and the issue is now before the second judicia body to consider

it.

Dr. Franklin followed the disinterested designee’ srecommendation, and no issueis presented as
to whether he owed Ms. Ogonji’ s determination any deference. The scope of the OEA’s review of
Dr. Franklin’ s decision, however, islimited. In Stokesv. District of Columbia, 502 A.2d 1006 (D.C.
1985), wefound it to be“ sdf-evident” from thelanguage and legidative history of theMerit Personnd Act

that

Id. at 1010.

Turning now to the substance of the OEA’ sreview, it issignificant that of the varioustribunasthat

the OEA isnot to subgtituteitsjudgment for that of the agency and that its
role, like that of itsfederal counterpart, the Merit Systems Protection
Board, isamply to ensure that “ managerid discretion has been legitimately
invoked and properly exercised.” Douglas v. Veterans
Administration, 5 M.S.P.B. 313, 328, 5 M.S.P.R. 280, 301 (1981)
(footnote omitted). Indeed, the OEA’s own regulations state that it will
uphold an agency decision unless (1) it is unsupported by substantial
evidence, (2) there was harmful procedural error, or (3) it wasnot in
accordance with law or applicable regulations. OEA Proposed
Regulations 88 614.2, 614.5, 27 D.C. Reg. 4361-4362, adopted as
final, 27 D.C. Reg. 5449 (1980).
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have considered thiscase, only the AL Jheard thetestimony and observed the demeanor of the witnesses.
Duedeference must therefore be accorded to the AL J scredibility determinations, both by the OEA, see,
e.g., Kennedy v. Digtrict of Columbia, 654 A.2d 847, 854 (D.C. 1994); Washington Metro.
Transit Auth. v. District of Columbia Dep’'t of Employment Servs., 683 A.2d 470, 477 (D.C.
1996), and by areviewing court. Kennedy, supra, 654 A.2d at 856; see also Metropolitan Police
Dep't v. Baker, 564 A.2d 1155, 1159 (D.C. 1989). To besure, “itisthe[OEA’g] fina decision, not
the [ALJ 5], that may be reviewed in this court.” . Clair v. District of Columbia Dep’'t of
Employment Servs., 658 A.2d 1040, 1044 (D.C. 1995) (per curiam); Washington Metro. Transit
Auth., supra, 683 A.2d at 472. Nevertheless, the ALJ sfindings of fact are binding at all subsequent
levelsof review unlessthey are unsupported by substantial evidence, and thisistrue eveniif therecord dso

contains substantial evidence to the contrary. Baker, supra, 564 A.2d at 1159 (citation omitted).

“In reviewing an agency decision, the Superior Court ‘ shdl base its decison exclusively upon the
adminigtrativerecord and shdl not set aside the action of the agency if supported by substantial evidence
intherecord asawhole and not clearly erroneousasamatter of law.”” 1d. (quoting Super. Ct. Civ. R.,
Agency Review 1(g) (1988)). When an appedl istaken from adecision of the Superior Court reviewing
adecision of the OEA, we owe no deference to the ruling of thetria judge, and the scope of our review
of the OEA’sdecision “is precisely the same as that which we employ in casesthat come directly to this
court.” 1d. (quoting Stokes, supra, 502 A.2d at 1010). In conducting that review, we must determine
not only whether the OEA’ sfindings are based on substantial evidence on therecord asawhole, but also
whether the OEA’ slegal conclusionsflow rationally fromitsfindings. See, e.g., District of Columbia
Gen. Hosp. v. Digtrict of Columbia Office of Employee Appeals, 548 A.2d 70, 77 (D.C. 1988).

In an adverse action proceeding to remove an employeefor misconduct, the agency must present

evidence showing
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(2) that the employee actualy committed the aleged misconduct; (2) that
thereisasufficient nexus between the misconduct and the efficiency of the

serviceto sustain an adverse action; and (3) that the penaty imposed has
been appropriately chosen for the specific misconduct involved.

Parsons v. United Sates Dep't of Air Force, 228 U.S. App. D.C. 1, 4, 707 F.2d 1406, 1409
(1983) (per curiam).™ Theburden of persuasion regarding thesethree dementsisontheagency. 1d.; see
also the OEA regulations, 39 D.C. Reg. 7424 (1992); Weinberg v. Macy, 124 U.S. App. D.C. 1, 4,
360 F.2d 816, 819 (1965); Reinke v. Personnel Bd. of Wis., 191 N.W.2d 833, 837 (Wis. 1971); 67
C.J.S. Officers 8§ 156, at 559-61 (1978 & Supp. 1999). An employee who claims that she was
discharged in reprisal for engaging in protected activities, however, must carry the burden of persuasion
on that issue. See Frazier v. Merit Sys. Protection Bd., 217 U.S. App. D.C. 297, 312, 672 F.2d
150, 165 (1982).

(2) Insubordination.

Under the Comprehensive Merit Personng Act (CMPA), D.C. Code 88 1-601.1 et seq. (1999),
the DCPL had the authority to discharge Ms. Okyiri for cause. Insubordination, defined as “failure or
refusa to comply with written instructionsor direct orders by asuperior,” 16 DPM* §1618.1,34D.C.
Reg. 1865 (1987), congtitutes cause, for “[t]here can be no doubt that an employee may be discharged
for failure to obey vaid indructions, or that a discharge for insubordination will promote the efficiency of
the service.” Meehan v. Macy, 129 U.S. App. D.C. 217, 231, 392 F.2d 822, 836 (1968); see also
16 DPM 8§ 1603.1 (e), 34 D.C. Reg. 1850. Remova isa permitted sanction for insubordination even if
the offense is the employee' sfirst. 16 DPM 8§ 1618.1, 34 D.C. Reg. 1865.

% Theinterpretation by afedera appellate court of arelated federd statute can be helpful inidentifying
the employer’ s burden in an adverse action before the OEA. See District of Columbia Police Dep't
v. Broadus, 560 A.2d 501, 507 (D.C. 1989).

6 DPM stands for the District of Columbia Personnel Manual.
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Ms. Okyiri does not deny that she refused to comply with Dr. Franklin’s order to certify
Dr. Greenleg' svoucher. But “[i]nsubordination can be rightfully predicated only upon arefusal to obey
some order which a superior officer is entitled to give and entitled to have obeyed.” Stephensv.
Department of State Police, 532 P.2d 788, 790 (Or. 1975) (en banc) (quoting Garvin v.
Chambers, 232 P. 696, 701 (Cal. 1925)); Redfearn v. Department of Labor, 58 M.S.P.R. 307
(1993)."" Ms. Okyiri contends, and the OEA found, that Dr. Franklin’s order was unlawful and
unreasonableinlight of Ms. Okyiri’ sresponsbilitiesunder theMayor’ sMemorandum, and that Ms. Okyiri
therefore was not obliged to obey it. Although theissueisnot an easy one, we conclude that reversal of

the OEA’s disposition of the insubordination charge is not warranted.

Evidence credited by the ALJ and outlined in Part | A (2) of this opinion established that,
notwithstanding her rather subjective phrasing— shetestified that she could “smdl” aduplicate payment --
Ms. Okyiri had areasonable basis for concern regarding Dr. Greenlee' s voucher. She had detected
financid irregularitiesin some of the DCPL’sactivities. Dr. Greenlee was being paid substantia amounts
of money on successive consulting contracts. Shewasworking onthe Martin Luther King galafor the
ALA, and had her own officeat thelibrary. Dr. Greenlee appeared to be very friendly with Dr. Franklin
and Ms. Raphael, and perhaps apart of their favored coterie. When asked to substantiate the work that
she had done, Dr. Greenlee declined to cooperate with Ms. Okyiri’ s office, and insisted on dealing insteed
with the contracting officer, who was her friend, Ms. Raphadl. When Dr. Franklin becameinvolved inthe
controversy, heordered Ms. Okyiri to sign the voucher if Ms. Raphagl had approved it, regardless of any

lack of documentation, and with no questions asked.”® The OEA could reasonably conclude that this

7 M.S.P.R. stands for the federal Merit Systems Protection Reporter.
8 The ALJ observed, not unreasonably, that

[t]helibrary system hasan operating budget in excessof 20 milliondollars
(continued...)
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sequenceof eventsput Ms. Okyiri inavery difficult pogtioninlight of theMayor’ sMemorandum, and that

it was unreasonable for the DCPL to require Ms. OKyiri to approve the invoice or face dismissal.

The OEA obvioudy recognized that Ms. Okyiri’ shandling of thestuationwaslessthanided. She
could have requested the assistance of the Controller’ s office, but did not do s0.° Ms. Okyiri isnot an
atorney, and we cannot recognize any genera principlethat an employee ssubjectivefeding that an order
from her superior isunlawful or unreasonable permits her to disobey it with impunity. Inthiscase, however,
the OEA could reasonably conclude that Ms. Okyiri’ srefusal rested not solely on her untrained legal
analysis, but soontheinitia suspiciouscircumstances, on Dr. Greenlee sunresponsiveness, and on Dr.
Franklin’s*no questions asked” approach. Given what the ALJfound to be Ms. Okyiri’s legitimate
concernsand conscientious scruples, the apparent confirmation of these concernsinthetext of theMayor’s
Memorandum, and the ready availability of other certification officers® the OEA could properly conclude
that the order which Ms. Okyiri refused to obey was unreasonable. Even if the Mayor’s Memorandum
didnot forbid Ms. Okyiri from certifying the voucher without additional documentation, OEA concluded
that it exposed her to “aconfusing dud line of authority” that potentialy made her ligble persondly to the
Controller for apayment ordered by theagency director. In such circumstanceswherethevalidity of Dr.
Franklin’s order was reasonably in question, OEA properly concluded that Ms. Okyiri had not been

insubordinate in the Greenlee matter.

18(...continued)
ayear. It strikesme as very peculiar that the agency director would
become so intimately involved in the certification and payment of a
voucher worth $3,600.00.

9 Significantly, however, Dr. Franklin and Mr. Molumby likewise failed to seek the Controller's
advice.

% The DCPL had three other such officers who could have been asked to consider Dr. Greenleg's
invoice. Indeed, one of these officers subsequently approved her voucher. Thedanger that Dr. Greenlee
could bring ameritorious action for breach of contract against the DCPL could readily have been avoided
by an earlier reassgnment of the voucher to one of the other individualswith certifying authority. If that
individua had a so balked, then there would have been even more reason for the DCPL to examine the
voucher further.
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Asthe OEA noted, Ms. Okyiri was not charged, as she arguably might have been, with disobeying
asuperior’scommand to gather dl relevant information that was needed in order to determine whether the
invoice should be approved. If that had been the charge, and if the DCPL proved that Ms. Okyiri had
disobeyed such an order, wewould have no hesitation in concluding that her disobedience constituted
insubordination. Giventheactua alegation against Ms. Okyiri, however, the OEA’ sdisposition wasnot
unreasonable. See Office of D.C. Controller v. Frost, 638 A.2d 657, 663 (D.C. 1994) (evidence

must be sufficient to support “allegations actually made”).#

(3) Inexcusable neglect of duty.

Likeinsubordination, “inexcusableneglect of duty” congtitutesgroundsfor remova, evenfor afirst
offense. 16 DPM § 1603.1 (d), 34 D.C. Reg. 1850 (1987). Mr. Molumby alleged that Ms. Okyiri’'s
handling of theBert Smith & Company |etter constituted inexcusable neglect of her responsibilities. The
ALJ, the OEA, and thetrial judge all concluded that the DCPL failed to prove
inexcusable neglect on Ms. Okyiri’spart. The DCPL contendsthat thisconclusionisflawed by legal error

2 According to the DCPL, the opinion of counsd that the voucher could properly have been approved
removesthebassfor Ms. Okyiri’ srefusd to signit. We concludethat thispositionisnot well taken. Firs,
the DCPL inexplicably failed to bring counsel’ sopinionto Ms. Okyiri’ sattention. Second, the ALJ, having
carefully examined the materials submitted by Dr. Greenlee, found counsel’ s opinion unpersuasive.

We are likewise unpersuaded by the DCPL’ s gpparent position that the Mayor’s Memorandum
does not have theforce of law and that Ms. Okyiri wastherefore obliged toignoreit. Ronald Gaskins, a
representative of the Controller’ soffice, testified that acertifying officer may be held persondly liablefor
apayment made to a contractor where the specified work has not been done. Mr. Gaskinsrecalled that
one certifying officer had “just had hisauthority revoked for not following the guidelinesin the Mayor’s
memo.” The OEA could reasonably conclude, under these circumstances, that adherence to the
procedures set forthin Memorandum 83-68 did not warrant an employee’ sdischargefor insubordination
when she had been ordered to approve a voucher “with no questions asked.”

% The DPM setsforth anumber of examples of inexcusable neglect of duty, some of which specify a
maximum sanction for afirst offense less severe than removal. Removal is authorized, however, for
“negligencein performing officid duties, including failureto follow verba or written ingtructions” 16 DPM
§1618.1, 34 D.C. Reg. 1863. Given our gppraisal of the seriousness of the neglect in this case, see pp.
[22-24], infra, we believe that the OEA could reasonably find on remand (on an issue that it has not
heretofore reached) that the sanction imposed was consistent with the DPM.
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asto the significance of Ms. OKyiri’s conduct. In substantial measure, we agree.

(& The underlying conduct.

The evidence shows, beyond dispute, that Ms. Okyiri received the letter from Bert Smith &
Company in late December 1992. From the DCPL’s reasonable perspective, as reflected in Mr.
Molumby’s communication to Ms. Okyiri initiating the adverse action, this|etter was not a minor
communication regarding, say, thefallureto order some stationery ontime. Rather, theletter concerned
allegationsof unlawful expenditureof federd funds, aswell asthe possibility that the DCPL would have
to remburse the federal government. These subjectswere central to Ms. Okyiri’ s area of responsibility
and potentially implicated thekind of fiscal mismanagement that she claimed to be determined to uproot.
Moreover, Ms. Okyiri was not an untrained clerical employee, but the DCPL’ s chief financia officer.

Nevertheless, she permitted the letter to lie in her in-box, unopened, for more than two months.

The ALJ concluded that Ms. Okyiri had no obligation to deliver the envelopeto Dr. Franklin.
According to the OEA, Ms. Okyiri was not obliged to pass the envelope on to the Director because she
had reason to believethat he already had the origina and that she only had acopy. With due respect to
the authors of these opinions, wefind this reasoning unpersuasive. Indeed, in our view, the ALJand the
OEA unduly construed the alegations against Ms. Okyiri narrowly and thereforemissed the main thrust

of the charge.

Ms. Okyiri’ sfalureto pass on theinformation to Dr. Franklin was aproduct of her faillureto open
the envelope for so extensive aperiod of time. Had she taken the dementary step of reading her malil, she
would immediately have noticed that the envel ope contained the original of aletter addressed to her, and
not acopy of aletter to Dr. Franklin. Ms. Okyiri’ s purportedly “reasonable belief” that she had received

only acopy of acommunication to her superiorswasinduced by her owninexplicablefailureto open her
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mail, or evento know what wasin her in-box. Thealegedly reasonable mistakenimpressononwhichMs.

Okyiri relies was thus the product of her failure to do her job.

In Garrett v. Mathews, 474 F. Supp. 594 (N.D. Ala. 1979), Bert D. Garrett, aprofessor at the
University of Alabama, challenged the revocation of histenure. The evidence showed, inter alia, that
Garrett had been ordered by the chairman of his department to supply alist of publications. Garrett had
failed to providethat list, and he had not opened relevant mail from the chairman. A hearing committee
found that Garrett’ sfailureto providethelist congtituted * insubordination and derdliction of duty.” 1d. at

599. The court continued:

Plaintiff’ s failure to open the mail from his superior was even a more
odious indiscretion. Though, as plaintiff alleges, supplying alist of
publications and opening mail may be nowhere written as job
reguirements, the court notesthat not showing up for classnakedisnot a
written job requirement either. Somethingsgo without saying. Complying
with reasonable requests from superiors and opening mail from superiors
areamong them. These offensesclearly could be such insubordination
and dereliction of duty asto indicate dismissal.

Werecognizethat not every negligent act or omission onthe part of an employeewarrantsremova,
and that the OEA’ s(and our) review of the exercise of managerial discretion, though deferentia, must be
meaningful. We believe that Justice Musmanno’ s eloquent languageinin re Shoaf, 88 A.2d 871 (Pa
1952), dbeit writtenin the somewhat different context of aproposed recall of eected officids, isingtructive.

People demand of their representatives government which isefficient and
in meticulous keeping with the highest standards of devotion to their
interests. But they are not prepared to dismisstheir public officidssmply
because they do not achieve perfection in every minute detail of
bureaucratic operation.
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Id. at 873. But the DCPL could reasonably view Ms. Okyiri’s conduct with respect to the Bert Smith &
Company envelope asfar more than afallure to “achieve perfection in every minute detall of bureaucratic
operation.” 1d. In our view, the facts here are quite similar to those in Garrett. Ms. Okyiri, like
Professor Garrett, failed to openimportant mail, with potentially disastrousresults. To quoteMr. Molumby
(who described himsdlf as having been rendered “ speechless’ by Ms. Okyiri’ sinaction), Ms. Okyiri “knew
we needed theinformation. Shehad theinformation. Shehad it for two and ahaf months. And shedidn’t
giveittous.” Recognizing that the burden of persuasion was on the DCPL, see Parsons, supra, 228
U.S. App.D.C. at 4, 707 F.2d at 1409, we concludethat the ALJ, the OEA, and thetria judge erred as
amatter of law holding that the undisputed facts did not establish agrave breach of duty on Ms. Okyiri’s
part.? Asamatter of managerial discretion, the DCPL could reasonably treat such abreach of duty as

inexcusable.

(b) Pretext.

Weare confronted, however, with the ALJ sfinding that the charge of inexcusable neglect wasa
“pretext manufactured by the agency” to justify the DCPL’sremoval of Ms. Okyiri inretaiation for her
effortsto protect the publicfisc. Although the OEA did not explicitly adopt thisfinding, it did not reject it
either and, aswe have noted, it was the ALJwho heard the witnesses and watched them testify. The
ALJ sfinding inthisregard raises some complex issues of law and fact which the OEA may be obliged to

revisit on remand.

TheDCPL assertsthat the ALJ s finding of pretextuality lacksfactual supportintherecord. We

% Unlikethe ALJ, the OEA, and thetrial judge, we do not believethat the breach of duty turnsin any
way on Ms. Okyiri’ s credibility in asserting that, in the norma course, she would have received a copy but
not theoriginal. Inour view, thistestimony has no bearing on Ms. Okyiri’ s obligation to open her mail,
ascertain its contents, and act accordingly.
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disagree. First, the ALJfound that, shortly beforethe discovery of the Bert Smith & Company Ietter, Dr.
Franklin had fabricated a charge against Ms. Okyiri in relation to the Form PL 456 controversy. This
finding was sustained by the OEA and by Judge Canan, and the DCPL has abandoned its effortsto have
that finding set aside. The fabrication of one charge against Ms. Okyiri supports the inference of

pretextuality with regard to a second charge instituted almost immediately thereafter.

Second, aswe have noted, Ms. Okyiri was not the sole participant in the lackadaisical treatment
of the Bert Smith & Company letter. Dr. Franklin, who signed the request to the Controller that further
information be obtai ned, made no inquiry thereafter. Mr. Molumby, the person who accused Ms. Okyiri
of dereliction of duty in amatter that he had described in hischarging letter as* critically important to our
responseto theaudit,” likewisetook no action to ascertain what had become of Dr. Franklin’sinquiry.
Indeed, Mr. Molumby’ sinaction cannot be reconciled with any claim that top management wastreating
thisissue with any measure of urgency. If aproject isreally of critical importance, then a competent

manager does not hold his peace for fear of offending an underling.

Findly, the ALJfound that Ms. Okyiri was engaged in attempting to put an end to financialy
irresponsible practices at the DCPL, and that these activities generated opposition from her superiors.
More evidenceto this effect isdeveloped in Part |1 of this opinion, dealing with the whistleblower case.
Ms. Okyiri also testified that her dismissal wascarried out in avengeful and punitive manner, which could

be viewed asincompatible with adischarge for the reasons stated by management.** Considering all of

# Ms. Okyiri testified:

| wasn't alowed to go to my office. | said | needed to get my key to use
the bathroom and they had to escort me. Ms. Raphagl had to take meto
my desk to retrieve my makeup kit and my key.

* * * *

Up until now | still have my persond belongingsin the office. |
(continued...)
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thesefactors, and especidly in light of the ALJ sopportunity to assess the demeanor and credibility of the

witnesses, we are satisfied that hisfinding of pretextuality is supported by the record.

We further conclude, however, that the ALJ s finding that the neglect of duty charge was a
manufactured pretext may have been induced, in whole or in part, by a misapprehension on his part
regarding the applicable lega principles. The ALJapparently had the impression that Ms. Okyiri’s
retention of the Bert Smith & Company envelopein her in-box for more than two months, without opening
it, and her consequent failuretoinform Dr. Franklin of the envelope scontents, did not violate any duty that
Ms. Okyiri owed her employer. The ALJ sfinding was thus predicated upon his gpparent belief thet there
was no legitimate reason to discharge, or even discipling, Ms. Okyiri. We have held, however, that this
belief wasin error, and that in not opening her mail for more thantwo months, Ms. Okyiri failed to carry
out abasic obligation of her office. Evenif an employee committed aseriousbreach of duty, her discharge
may il be pretextud, but it isobvioudy more difficult to find pretextuality in these circumstancesthanin

a dituation where the employee has carried out all of her obligations conscientiously and well.

We have held that “findings induced by, or resulting from, a misapprehension of controlling
substantivelega principleslosetheinsulation of [theclearly erroneousrul€], and ajudgment based thereon
cannot stand.” Murphy v. McCloud, 650 A.2d 202, 210 (D.C. 1994) (citations and internal brackets
omitted). In Murphy, we were reviewing findings by a judge sitting without a jury, not by an
administrative officer, but the present situation isindistinguishable in principle. Accordingly, and
notwithstanding the extensive delays that the parties have aready encountered asthis controversy has

moved, step by step, from the first arbiter to the sixth, we are compelled to remand this case to the OEA

2(....continued)
was not allowed to go anywhere near the office. They had aready
changed thelocks anyway, and therefore | just didn’'t seetheneed. | felt
likethey wanted to make an example out of me. They wanted to humiliate
me.
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for reconsideration of the finding of pretextuality in light of the legal principles set forth in this opinion.”

On remand, the OEA will be presented with alegal issue which it apparently has not previoudy
addressed, namely, whether the defense of pretext will liein an adverse action proceeding such asthis
one.®® Where, asin this case, the employer alleges that an employee was discharged for a legitimate
reason, and the employee claimsthat shewasreally dismissed for an impermissible reason, some courts
have held that “the question is. . . one of fact for thejury.”? Thejury isaways permitted to determine the
employer’s true reason for discharging the employee.” Toussaint v. Blue Cross & Blue Shield of
Mich., 292 N.W.2d 880, 896 (Mich. 1980). Other courts, however, take the position that “[t]he motives
which actuatethe master in discharging the servant arewholly immaterid, for theact isjudtified if any lega
grounds therefor existed at thetime. ...” Marnon v. Vaughan Motor Co., 219 P.2d 163, 167 (Or.
1950) (en banc) (quoting Von Heyne v. Tompkins, 93 N.W. 901, 903 (Minn. 1903)). This court has
also stated in asomewhat different context that “[a]n act legal initself, and violating no right, cannot be
made actionable on account of the motive which superinduced it.” Venture Holdings, Ltd. v. Carr,

673 A.2d 686, 690 (D.C. 1996) (quoting Adler v. Fenton, 65 U.S. (24 How.) 407, 410 (1861)).

Inreviewing Ms. Okyiri’ sdischarge, as we have noted, the OEA’ s obligation isto ensure that
managerial discretion has been properly exercised. Sokes, supra, 502 A.2d at 1010. If, asthe ALJ
initialy found, the neglect of duty charge was amanufactured pretext, then the OEA must decide whether
thedischarge of an employee may properly be set asdewhere sufficient groundsexist for theemployee's

dismissa but where the employeewasin fact removed for adifferent and legdly insufficient reason. This

% But see note 37, infra.

% Ms. Okyiri’ sattorney explicitly conceded before the AL Jthat the dlegations of whistleblowing were
not at issue in the OEA proceedings. He did not acknowledge, however, that the general question of
pretext was out of the case.

7" Here, the ALJ, asthetrier of fact, stands in the shoes of the jury.
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legal issue must be addressed, at least in the first instance, by the OEA. See Grillo v. District of
Columbia, 731 A.2d 384, 386-87 (D.C. 1999) (citations omitted). If the OEA concludes that pretext
is acognizable defense in this type of proceeding, then the case must be remanded to the ALJfor a
determination by him asto whether, notwithstanding this court’ s conclusion that therewas ample evidence

of inexcusable neglect of duty, hisfinding of pretext in this regard still stands.®

THE WHISTLEBLOWER CASE

A. The evidence.

Ms. Okyiri also brought a separate civil action againgt Dr. Franklin claiming in substance that she
had been removed from her positionin retaiation for “blowing thewhistle” on her superiorsin connection
with suspected unlawful activitiesat the DCPL. Inthissuit, Ms. Okyiri dleged that she had generated, and
cooperated with, an investigation by representatives of the Office of the Inspector Generd (OIG) of certain
allegedly improper financial practices at the DCPL. Thisinvestigation first addressed allegations of
irregularities at the DCPL’ s bookstore, but it was later expanded to embrace anumber of other matters,
including Dr. Franklin’ spersond travel records. Ms. Okyiri asserted that the adverse action that resulted
in her dischargewas ingtituted in reprisa for her legdly protected conduct in providing information to the
OIG auditorsand in resisting the unlawful expenditure of taxpayers money in relation to the Greenlee

voucher.

% Alternatively, the OEA may, in the exercise of itsdiscretion, first remand the caseto the ALJto
reconsider hisfinding of pretextuality in light of our holding that Ms. Okyiri failed to carry out abasic
obligation of her office. If the OEA dectsthisoption, then it will haveto decidethe underlying legd issue
only if the ALJ adheresto hisinitial finding.
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Thewhistleblower case cametotria before Judge Linda Turner Hamilton, sitting without ajury,
on July 19, 1995, lessthan four weeks after the ALJ had ruled in Ms. Okyiri’ sfavor in the proceeding
before the OEA. Thetria continued for twelve days in July and October of that year. In part, the
proceedings were areprise of the earlier hearing, with testimony from severa of the samewitnesses. A
principa focus of the whistleblower trid, however, was the testimony regarding the OIG investigation. In

her written decision signed on June 7, 1996, the trial judge described the relevant events:

Inlatefal 1992, two auditors, John Panholzer and Roy Simmons,
from the Inspector Genera’ s Office were assigned to the library. Mr.
Simmonsactudly arrived a thelibrary in January 1993 to begin the audit.
Plaintiff was made the audit liaison by Dr. Franklin. 1t was decided that
the bookstore and its problems would befirst on the auditors agenda.
Soon the audit expanded beyond the bookstore moving to [X]erox
monies and miscellaneous donations. Eventualy, the audit moved to
defendant’ spersonal travel records.” Plaintiff also alerted theauditors
to thelack of control over cash donated to thelibrary specificaly telling
them that the Director took the money to his office to count. At some
later point in the audit, the auditorsingtructed plaintiff to pull al contracts
over acertain dollar amount. It was undisputed at tria that plaintiff was
cooperating fully with the auditors.

Theauditorsquickly discovered the embezzlement of fundswithin
thelibrary. Indeed, Mr. Panholzer testified that he believed there was
“systematic stealing of money” over atwo year period. Mr. Panholzer
testified that no one other than plaintiff was the “source’ of their
information. Plaintiff aso brought to the auditors’ attention aseemingly
personal relationship between the photographer used by thelibrary and
the Director. It was plaintiff’s view that the photography services
provided to the library should be put to a competitive bid. Finally
according to Mr. Panholzer, defendant was “leaning” on plaintiff by the
end of March 1993.

* * * *

Mr. Simmon([s] corroborated that plaintiff began to fed the pressurefor
her cooperation with him.

The DCPL contended that Ms. Okyiri was not a genuine whistleblower and that she was

® |t cameout later at trid that Dr. Franklin was required to reimburse the city for outstanding travel
advances, and he was subsequently criminally prosecuted and convicted on conflict of interest charges.
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discharged for legitimate and compelling reasons. Both Dr. Franklin and Mr. Molumby denied any
knowledge that Ms. Okyiri had provided unfavorable information about them to the OI G auditors. The
DCPL aso established that on the date that she was discharged, Ms. Okyiri had formally requested
whistleblower protection from the OIG, and that the Inspector Genera had declined to provide such
protection.® Mr. Molumby testified that on anumber of occasions, predating the controversies over the
Greenlee voucher and the Bert Smith & Company letter, Ms. Okyiri had acted in an uncooperative and
adversarial fashion, but that no disciplinary action wastaken against her at that time. Mr. Molumby aso
ingsted that hehad ingtituted the adverse action against Ms. Okyiri solely on account of her insubordination

and neglect of duty.

B. Thetrial judge’ s decision.

Thetria judge found that Ms. Okyiri “was a compelling witness— she impressed the court asa
truthful individual who entered a new job excited, ambitious and stepped on some toes as aresult.”
Although the judge was perhaps too polite to say so, shewas apparently agood deal |ess persuaded of
the veracity of some of the DCPL witnesses, and sheresolved all of the credibility issuesin favor of Ms.
Okyiri. Believing Ms. Okyiri rather than the DCPL representatives (and, implicitly, the Ol G auditorsrather
than the Inspector General’ sletter), thejudgerejected the DCPL’ sclaim “ that it was the defendant and
Mr. Molumby on their own accord who alerted the Inspector General’ soffice,” and instead “ credit[ed]
plantiff’ stestimony that it wasat her urging.” Without explicitly making afinding onthe point, thejudge,
likethe ALJ, evidently disbelieved Dr. Franklin’sversion of the Form PL 456 incident. With respect to

¥ |naletter dated May 24, 1993, the Inspector Genera wroteto Ms. Okyiri that, following athorough
review, he had “ concluded that the adverse action ingtituted against you was not based upon any action or
inquiry by OIG, or any information provided [to] thisoffice by you. . .. [A]ny information regarding
possi ble misconduct occurring at thelibrary, which formed the basis of an OIG review, wasin fact brought
to our attention by other library personnel, and you provided no information which OIG had not aready
received or discovered.” The Inspector General was not called asawitness by the DCPL, however, and
Ms. Okyiri had no opportunity to cross-examine him with respect to the assertionsin thisletter. The OIG
auditors who did testify stated that Ms. Okyiri provided them with valuable information.
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Mr. Molumby’ sclaimsof “uncharged instances of misconduct,” thejudge found that “ plaintiff who was
never admonished at thetime gave wholly credible explanationsfor the situations. Therewere someshe
smply could not recall.” Findly, rgjectingthe DCPL witnesses contrary testimony, thejudgefound that

Ms. Okyiri’ s disclosures to the OIG were a substantial factor in her removal.

Judge Hamilton apparently did not atribute agreat ded of sgnificanceto thelengthy sojournin Ms.
Okyiri’ sin-box of the unopened envel opefrom Bert Smith & Company. Infact, thejudge consigned the

issue to afootnote in which she briefly described the incident, but then dismissed it because

[at tridl, Mr. Molumby testified that although the information sat on
plaintiff’s desk for months, the issueswere resolved in the library’ sfavor
with no sanctions or fines based on delay.

The judge then turned to the legal issues. After quoting the relevant proscriptions of the

whistleblower statute,* the judge wrote that

in order to prevail, plaintiff must demonstrate by a preponderance of the
evidencethedisclosurewasaprotected whistleblowing activity, Clark v.
Department of the Army, 997 F.2d 1466 (Fed. Cir. 1993); Marano
v. Department of Justice, 2 F.3d 1137 (Fed. Cir. 1993), and that the
disclosure was a substantial factor in bringing about the personne action.

3 At dl timesrelevant to thisapped, D.C. Code § 1-616.3 (b) (1992) provided, in pertinent part, that
District agencies

shall not take any retaliatory action against an employee who:

(1) Disclosesor threatensto discloseto asupervisor or
to apublic body an activity, policy, or practice that the
employee reasonably believesisaviolation of alaw or
rule promulgated pursuant to law, . . .; [or]

(2) Provides information to . . . any public body
conducting aninvestigation, hearing, or inquiry into an
aleged violation of alaw or rule promulgated pursuant to
law. ...
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Arthur Young & Company v. Sutherland, 631 A.2d 354 (D.C.
1993). The burden then shiftsto the defendant to demonstrate by clear
and convincing evidence that it would have taken the same personnel
action against the whistleblower even in the absence of the protected
disclosure. Marano v. Department of Justice, supra.

(Footnote omitted.) Applying this standard to the record before her, the judge ruled in Ms. Okyiri’ sfavor:

Based onthe plaintiff’ stestimony and the corroboration presented
at trid, the court findsthat plaintiff has demonstrated by a preponderance
of the evidence that she was engaged in a protected whistleblowing
activity. Plantiff reported to her supervisors areasonably held belief that
payment of the Greenleevoucher violated Mayor’s Memorandum 83-68.
The court further findsthat plaintiff’s disclosures to the auditors, apublic
body withinthe meaning of § 1-616.3, were protected disclosuresin that
shereasonably believed violations of thelaw were occurring. Itisaso
apparent from an examination of the evidence, that the disclosureswere
a substantial factor in her termination. Looking at the timing of the
termination, the court notesthat theletter of warning and thetermination
cameat atimewhen, according to the testimony, plaintiff wasbeginning
to fed the heat for her cooperation. Plaintiff had never been confronted
with any personnd action or substantive complaints from her supervisors
until the auditors began to step up their investigation. Additiondly, there
isno credibleevidenceinthisrecord to explain thedisparity in treatment
between plaintiff’s conduct which [led] to her dismissa and the treetment
of those engaging in suspected illega conduct.® Lastly, the court finds
that the defendant has ssmply failed to come forward with clear and
convincing evidence to support afinding that the same personnel action
would have occurred in any event.

(Emphasisin original; footnote omitted.)

C. Sufficiency of the evidence.

The DCPL claimsthat thetria judge’ sfindings are not supported by the evidence. In particular,

¥ Thejudge sreferenceis apparently to the case of avoucher examiner, Robin Proctor, which was
discovered as aresult of the OIG investigation. Ms. Proctor was suspended without pay, but not
discharged, after allegedly having misappropriated DCPL funds.
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according to the DCPL, there is no evidence that Dr. Franklin or Mr. Molumby were aware of any
disclosurescritica of them by Ms. Okyiri to theauditors. The DCPL pointsto the denids by Franklin and
Molumby of any such knowledge, and arguesthat Ms. Okyiri’ s alleged whistleblowing — an activity of
which the DCPL supposedly knew nothing —therefore could not have been a substantial factor in the

decision to remove her from her position.

We are not persuaded by this contention. As an appellate court, we must view the record in the
light most favorableto Ms. Okyiri, the party that prevailed inthetria court, and we must take into account
the judge’ s superior opportunity to assess credibility and to draw reasonable inferences from the evidence.
See eg., InreSG., 581 A.2d 771, 774-75 (D.C. 1990). We may set aside the judge’ sfactual findings
only if they areclearly erroneous. See D.C. Code § 17-305 (a) (1997); Super. Ct. Civ. R. 52 (a). We
area so mindful that “circumstantia evidence may be more certain, satisfying and persuasive than direct
evidence,” Janifer v. Jandebeur, 551 A.2d 1351, 1352 (D.C. 1989) (citations omitted), especially

where, as here, the existence vel non of alegally impermissible intent is at issue.®

One can often learn agreat dedl from thetiming of events. Inthis case, the adverse action against
Ms. Okyiri came close on the heelsof her collaboration with the OI G auditors and the expansion of their
inquiry into sengitive areas, such asDr. Franklin' stravel records. Itis, of course, possiblethat, eventhough
the auditorswere dealing with numerous DCPL employees, Dr. Franklin had no ideawhat Ms. Okyiri
might betelling the OIG. But the judge was not compelled to believe that Dr. Franklin was unaware of

what was going on, or that the disclosures and Ms. Okyiri’ sremoval were unrelated. Inany event, in

¥ “Intent ordinarily cannot be proved directly, because thereis no way of fathoming and scrutinizing
the operations of the human mind.” United Satesv. Moore, 140 U.S. App. D.C. 309, 312 n.4, 435
F.2d 113, 116 n.4 (1970) (quoting Crimina Jury Instructionsfor the Digtrict of Columbia, No. 43 (1966)).
Moreover, just as“proof of acivil right[s] violation [does not] depend on an open statement by an officid
of an intent to discriminate,” Dailey v. City of Lawton, 425 F.2d 1037, 1039 (10" Cir. 1970), s0, too,
aplantiff inawhistleblowing caseshould be permitted to prove circumstantialy, and without amea culpa
by an agency representative or other direct evidence of wrongful animus, that the defendantsknew of her
protected activities and acted pursuant to aretaliatory motive.
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responseto aquestion from Ms. Okyiri’ sattorney, Dr. Franklin acknowledged knowing that Ms. Okyiri
“wastrying to expand [the Ol G] audit into contracts and procurement and other areas,” and he must surely
have been curiousabout wherethiswould lead. Moreover, asonelibrarian testified, therewas extensive
discussion among the DCPL employeesregarding the Ol G audit, and it iscommon knowledge that such
agrapevine can often travel directly to theboss. Ms. Okyiri spilled the beansto the Ol G auditors, and
shortly thereafter shewas cashiered. “Coincidences happen, but an dternative explanation not predicated
on happenstance is often the one that has the ring of truth.” Tursio v. United States, 634 A.2d 1205,
1213 (D.C. 1993) (quoting Poulnot v. District of Columbia, 608 A.2d 134, 139 (D.C. 1992)).

The testimony of the auditors provides further circumstantial support for the common-sense
inference that the head of an institution under investigation by the Ol G was aware of the course of the
investigation. Ms. Okyiri had been designated to dedl with the auditors, and her superiorsobvioudy knew
that she was dealing with them about something. One auditor, Mr. Panholzer, testified that as the
investigation proceeded, Dr. Franklin beganto play “ hardball” and to“ stonewal” the auditorsby placing
annoying procedura obstaclesintheir path (e.g., by requiring awritten request from the auditorswhenever
they wished to ingpect any document, and by denying them arequest for alock to secure their workroom).
Ms. Okyiri also adduced testimony from the auditors and from DCPL employees showing thet, after Ms.
Okyiri was discharged, theleved of cooperation with the auditorswas drastically reduced. Resorting to the
vernacular, Ms. Okyiri claimedthat shewas“fedling the heat,” and the record supports an inference that

others were feeling it too.

Findly, there was evidence that Dr. Franklin fabricated the charge relating to Form PL 456 and
that DCPL witnesses gave testimony that the judge did not credit. Such conduct may giverise to an
inferenceof consciousnessof guilt, which “ operates, indefinitely though strongly, against thewholemass

of alleged facts constituting [Dr. Franklin’s] cause.” Millsv. United States, 599 A.2d 775, 783-84
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(D.C. 1991) (italics omitted) (quoting 2 J. WIGMORE, EVIDENCE, § 278 at 133 (Chadbourn ed. 1979)).%

D. The need for a remand.

(1) Theerror asto inexcusable neglect of duty.

In spite of our rejection of the DCPL’ schallengeto the sufficiency of Ms. Okyiri’ sevidence, we
are persuaded that aremand is necessary. Wereach this conclusion becausethetrid judge sdecision, like
that of the OEA, appearsto be predicated on aperception that Ms. Okyiri’ sretention of the Bert Smith
& Company letter in her in-box for more than two months, and her consequent failureto passit on, did not
warrant asanction by the DCPL, or at least the sanction actually imposed, namely, removal from her
position. Theonly reason suggested by thetrid judgefor this conclusion wasthat no harm actualy came
tothe agency. Inour view, however, thisfavorable outcome was entirdly fortuitous and did not significantly

aleviate the gravity of Ms. Okyiri’s neglect of duty.

Aswe noted in our discussion of the proceedings before the OEA, see Part | C (3)(b), supra, a
fact-finder’ sbelief that an employee has done nothing to deserve to be disciplined may be an important
factor inthecourt’ sdetermination whether asanction wasimposed for anillegitimate and pretextua reason.
When, asin this case, we are satisfied that such a belief was erroneous, the judge must reassess her
decision and accord appropriate weight in her calculusto our conclusion that, on the undisputed facts,

legitimate grounds existed for Ms. Okyiri’s removal for inexcusable neglect of duty.

¥ The DCPL points out that the adverse action wasinitiated by Mr. Molumby, and not by Dr. Franklin,
and asserts that Ms. Okyiri’ sdisclosures to OIG did not reflect unfavorably on Mr. Molumby. Mr.
Molumby testified that the decision to attempt to remove Ms. Okyiri was hisalone. The record shows,
however, that Dr. Franklin and Mr. Molumby worked closdly together and that Dr. Franklin was personally
involved to asubstantial degreein the disputes over the Greenlee voucher and Form PL 456. Thejudge
was not obliged to supposethat Dr. Franklin, the head of the agency, had nothing to do with thedecision
to get rid of the DCPL’s chief financial officer.
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We emphasize, however, that our disposition does not requirethetria judge, on remand, torule
inether party’ sfavor. Adapting to the present casethelanguage of thefederal Merit Systems Protection
Board, “[t]heissueis not whether [Ms. Okyiri] wastheided employee or whether [the DCPL] could have
relied on [the Bert Smith & Company envelope] incident[] toterminate [her]. Rather, theissueiswhether
[the DCPL] actually did rely on these incidents to terminate [Ms. Okyiri] independent of the latter’s
protected conduct.” Special Counsel v. Nielson, 71 M.S.P.R. 161, 170 (1996) (citation omitted). As
the Supreme Court explained in adifferent but related context, once an employee has shown that protected
conduct wasamoativating factor intheemployer’ sdecison not to rehirehim, thetria court must “determine
whether the [employer] ha[s] shown by a preponderance of the evidence that it would have reached the
same decision as to [the employee' 5] re-employment even in the absence of the protected conduct.”

Mount Healthy Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

(2) Clear and convincing evidence.

In her written decision, thetria judge wrote that once Ms. Okyiri had made out her prima facie
case, the burden was on the DCPL to demonstrate by clear and convincing evidence that it would
have taken the same personnel action against her evenin the absence of the protected disclosure. The
DCPL claims that this was error and that its correct burden was to rebut the prima facie case by a

preponderance of the evidence® Ms. Okyiri asserts that the DCPL’s objection to the “clear and

* The DCPL also arguesthat the correct test under the pre-1998 District statute should have been one
based on caselaw under the earlier federd whistleblower statute, the Civil Service Reform Act (CSRA),
5 U.S.C. 88 2301 et seq. (1988). See, eg., Warren v. Department of the Army, 804 F.2d 654,
658 (Fed. Cir. 1986); Hagmeyer v. Department of Treasury, 757 F.2d 1281, 1284 (Fed. Cir.
1985). We agree. The DCPL has not persuaded us, however, that the test used by Judge Hamilton
differed significantly either from the standard set forth in Warren and Hagmeyer, or from somewhat
analogous decisions in Mount Healthy Sch. Dist. Bd. of Educ., supra, and Arthur Young & Co.
v. Sutherland, 631 A.2d 354 (D.C. 1993), except with respect to the requirement that the employer
rebut the employee’ sprimafacie casewith clear and convincing evidence. Indeed, the DCPL’scriticism
of thejudge’ sarticulation isfocused almost entirely upon her use of the* clear and convincing” standard.
In any event, on remand, the trial judge should apply the standard set forth in Hagmeyer, namely:

(continued...)
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convincing” standard has not been preserved for appeal, but even assuming, without deciding, that it has
not been preserved, wethink it appropriate, in light of our remand for further proceedings, to resolvethe

issue now and to obviate the need for a further appeal regarding the burden of proof.*

We think that the DCPL hasthe best of the argument on this point. In adopting the “clear and
convincing” standard, the trial judge relied on Marano v. Department of Justice, 2 F.3d 1137, 1141
(Fed. Cir. 1993). That case, however, was brought under the federal Whistleblower Protection Act
(WPA), enacted in 1989, which explicitly requiresrebuttal of the plaintiff’s prima facie case with clear
and convincing evidence. See5U.S.C. 81221 (€)(2) (1996). At thetimethat thisaction was brought,

the District’ s whistleblower statute contained no such provision.

Incivil litigation, aparty with the burden of persuasion on an issue must ordinarily establish the
relevant facts by a preponderance of the evidence. See, e.g., Price Waterhouse v. Hopkins, 490 U.S.
228, 253 (1989). “Exceptionsto this standard are uncommon....."” 1d. InHopkins, a*mixed-motive’
employment discrimination case, the Supreme Court declined to impose on the employer the burden of
proving by clear and convincing evidence that it would have denied partnership statusto the plaintiff even
in the absence of discrimination. 1d. The Court was* persuaded that the better ruleisthat the employer

must make this showing by a preponderance of the evidence.” Id.

%(....continued)
In order for [the employee] to prevail on [her] contention, [s|he
has the burden of showing that (1) a protected disclosure was made, (2)
the accused officid knew of the disclosure, (3) retaliationresulted, and (4)
there was a genuine nexus between the retdiation and [the employee' 5]
removal.

757 F.2d at 1284.
% We note, however, that thetria judge' s opinion, and in particular her assessment of the credibility

of the witnesses, suggest that her reliance on the “ clear and convincing” standard may not have been
decisveastotheresult, and that Ms. Okyiri would have prevailed even under a* preponderance” standard.
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Civil rights statutes have traditionally been generously construed. See, e.g., Trafficante v.
Metropolitan Life Ins. Co., 409 U.S. 205, 211 (1972) (Congress has accorded the *highest priority”
to the protection of the right to equal opportunity); Wallace v. Skadden, Arps, Sate, Meagher &
Flom, 715 A.2d 873, 889 (D.C. 1998). We arereluctant to read asilent “clear and convincing” test into
awhistleblower statute where departures from the conventiona standard —i.e., preponderance of the
evidence—are so rarethat the Supreme Court has declined to make an exception evenininterpretinga

statute designed to eradicate invidious discrimination based on race.

Our decisonisreinforced by legidative developmentsin the District of Columbia. Therecently
enacted DCWRA, see note 1, supra, which was passed to strengthen the protections provided to
whistleblowers, differsfromthesatutein effect whenthisactionisbrought in that the new statute expresdy

provides that

once it has been demonstrated by a preponderance of the evidence that
an activity proscribed by 8§ 1-616.13 was a contributing factor in the
alleged prohibited personnel action against an employee, the burden of
proof shall be on the employing District agency to prove by clear and
convincing evidence that the alleged action would have occurred for
legitimate, independent reasonsevenif theemployee had not engaged in
activities protected by this section.

D.C. Code 8 1-616.14 (b) (1999) (emphasisadded). Thisprovisionwasdesigned, according to one of
itsprincipa proponents, to changetheagency’ sburden from* apreponderance of theevidence” to“ clear
and convincing evidence.” See CouNciL oF THE DISTRICT OF COLUMBIA, COMMITTEE ON GOVERNMENT
OPeRATIONS, Report on Bill No. 12-191, District of ColumbiaWhistleblower Amendment Act of 1998,
Attachment E, Testimony of Thomas Devine, Government Accountability Project, at 6 (Sept. 24, 1997).
We discern no persuasive reason for concluding that prior to the enactment of the DCWRA, an
unconventional requirement of clear and convincing evidenceexisted under astatutethat gavenoindication

that application of such a standard was intended.
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CONCLUSION

For theforegoing reasons, the judgmentsin both cases are vacated, and each caseisremanded

for further proceedings consistent with this opinion.

So ordered.*

% We note that the remand in the whistleblower case requires action at only asingle decisiond leve,
namely, inthetria court. Theremand inthe OEA case may require further fact-finding by the ALJand
additional review at severd other levels. If thetria judge wereto rulefor Ms. Okyiri on remand of the
whistleblower case, then Ms. Okyiri would receive al therelief availablein the adverse action case, and
the appedl in that casewould berendered moot. Intheinterest of judicia economy, Judge Canan may wish
to consider entry of astay in the adverse action case pending Judge Hamilton' sdisposition onremand of
thewhistleblower case. Such astay could, of course, be vacated intheinterest of justiceif such actionis
warranted by future events.
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