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Before TERRY and Ruiz, Associate Judges, and PRYOR, Senior Judge.

PerRCuriIAM: Appd lant Evelyn NickensLynnfiled acomplaint againg the Didrict of Columbia
for aninjury shedlegedly susained when shefell onasdewak in adeteriorated condition. Thecasewas
resolved inthetria court by the grant of the Didtrict's motion for summary judgment. Lynn appedls,
damingthereweregenuineissuesof materid fact with repect to: (1) whether the Didrict had condructive
notice of the condition of thesdewak; and (2) whether Lynnwas contributorily negligent. Wereverseand

remand.

. FACTS

Intheearly eveningin May 1992, appd lant fell and fractured her |eft kneewhen she stepped up
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onto thecurb after crossing theintersection of Benning Road and F Street, Southeadt. Atthetime, shewas
walking with her four young children on the way to visit appellant's adult daughter, Lolita Capers.
Appdlant fel inatregbox after sheand the children crossed Benning Road from the southeast corner of
F Streat. Appdlant gatesthat ontheday shefdl, theleve of dirt inthetreebox had deteriorated to aleve
goproximatdy threeincheslower than the adjacent pavement. Lynn assartsthat she dipped because of

the uneven ground surface.

During discovery, appdlant testified thet the pavement and treebox had been in acondition of
digrepair for asubgtantia period of time. 1n deposition she dated the condition hed exigted for "[m]orethen
amonth" and "[p]robably" for ayear. She described the intersection as heavily traveled becauseit is
proximateto two shopping centersand large housing devel opments. Appdlant Sated thereisasoapublic
school and a police sub-station nearby. She stated she had observed workmen surveying the area

sometime prior to her fall.

Inan affidavit, gppellant stated that she was aware of an dternate routeto crossthe street, but
chosenot touseit. According to gppdlant, that path, emanating from the northwest corner of F Street,
adsoentaled crossing two busy sreetsingtead of one, and wasunsafefor her and her children becauseit
was littered with gravel, stones, and other debris. Appellant's adult daughter also filed an affidavit
describing the dternate pavement acrossthe street as cracked and deteriorated. She stated that in 1991

she herself had fallen on stones and gravel and twisted her ankle.

Inregponseto amation by the Didrict, thetrid court issued an order of summeary judgment, Sating
Lynn had falled to present primafacie evidence of condructive notice, and that she was contributorily

negligent as a matter of law.
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[I. STANDARD OF REVIEW

Summary judgment “isgppropriate only when thereare no materid factsinissueand whenitis
clear that the moving party isentitledto judgment asameiter of law.” Wllisv. Cheek, 387 A.2d 716, 719
(D.C. 1978) (citations omitted); see Tippensv. Celotex Corp., 805 F.2d 949 (11th Cir. 1986). On
apped, the Court of Appedlsconductsanindependent review of therecord, but the substantive sandard
isthe same asthat utilized by thetrid court. Northbrook Ins. Co. v. United Servs. Auto Assn, 626 A.2d
915,917 (D.C. 1993). All inferenceswhichmay bedrawnfromthefactsareresolved againg the movant.
Wllis supra, 387 A.2d & 719 (dtations omitted). Nonetheess, the non-moving party must demondrate
that agenuineissue of maerid fact exigsrequiring atrid. Townsendv. Waldo, 640 A.2d 185, 187 (D.C.
1994).

[11. DISCUSSION

A. Constructive Notice

Asoneground for granting summary judgment, the court concluded that appedllant had failed to
present primafadeevidenceof condructivenatice. TheDidrict cannot behed liablefor aninjury caussd
by an unsafe condition on its streets, unlessit has actual or constructive notice of the condition.
Washington Metro. Area Transit Auth. v. District of Columbia, 606 A.2d 165, 175 (D.C. 1992)
("WMATA"). Congtructive notice"can be shown by evidencethat astreet hasremained in an unsafe
condition for asufficient period of timethat the Didtrict authorities ought to have known of it, hed they
exerdsdordinary care” 1d. (ctationsomitted). 1nassessng whether noticewassufficient, "[e]very such
casemust bedetermined by itspeculiar circumstances.” Didtrict of Columbiav. Woodbury, 136 U.S.
450, 464 (1890).
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Sincequestionsof thiskind are necessarily fact-specific, atrid judge must carefully assess, in
conddering amation for summeary judgment or directed verdict, whether materid questions of fact exig.
Thiscourt cond uded thet evidence showing thet foliage obstructed abus stop for two yearswas sufficient
toraiseafactud question of congtructivenotice. WIMATA, supra, 606 A.2d a 175; see Smithv. Didrict
of Columbia, 89 U.S. App.D.C. 7, 8, 10-11, 189 F.2d 671, 672, 674-75 (1951) (Evidencethat a
dangerouscondition existed for ten daysafter aheavy snowfdl, raised afactud question of congtructive
notice). Seealso Lyonsv. Didrict of Columbia, 93 U.S. App. D.C. 278, 279 n.2, 214 F.2d 203, 204
n.2 (1954).

In contradt, wherethe plaintiff presented 'no evidence asto how long the aleged defect existed,”
adirected verdict againg the clamant was affirmed. Jonesv. Didtrict of Columbia, 123 A.2d 364, 366
(D.C. 1956); see Aben v. District of Columbia, 95 U.S. App. D.C. 237, 238, 221 F.2d 110, 111
(1955) (evidence of aweether report showing snow over athree day period deemed insufficient to show

notice of a specific dangerous condition).

Inorder to prove condructive natice, then, aplaintiff must present evidence: (1) that adangerous
condition existed, see Harding v. Digtrict of Columbia, 178 A.2d 920, 921-22 (D.C. 1962); Snith,
supra, 89 U.S. App. D.C. a 8, 10-11, 189 F.2d at 672, 674-75; and (2) that the dangerous condition
exised for such aduration of timethet the Didtrict should have been aware of it if Didtrict authoritieshed
exercised reasonable care, see WMATA, supra, 606 A.2d at 175; Jones, supra, 123 A.2d at 366.

Inthisingtance gppdlant proffered evidence that the condition of the Sdewalk and tregbox had
exiged for "[m]orethanamonth,” and"[p]robably" for ayear. The government attemptsto srengthenits

position inthisregard by referring to gppellant's seeming uncertainty asto the specific condition of the
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pavement shortly before her fal.* However, depositions and affidavits from others support appdlant’s

prima facie claim that appellee had constructive notice.

Additiondly, gppellant presented evidence that the intersection where shefdl wasabusy one,
proximateto apolicefacility, apublic school and shopping areas. Given the nature of theareawhich
involved pededtrian traffic, the dleged dangerous condition of the Sdewalk, the time during which that
dangerouscondition alegedly had existed and the presence of policeofficersintheimmediatevicnity, we
cannot agreethat therewasnot even aquestion of fact for thefact finder with repect to congtructivenotice
tothe Didrict of thedleged dangerous condition. Wenote, in particular, the proximity to police presence.
Inadifferent context, dedling with waver of immunity, D.C. Code § 12-309 parmitsawritten police report
mesting spedific requirementsto subgtitute asthe Satutorily required notice beforealawsuit may be brought
agang the Didrict. Although the Stuationin this casewould not satify the notice requirement under 8 12-
309, see Didtrict of Columbia v. Dunmore, 662 A.2d 1356, 1359 (D.C. 1995) (section 12-309 “isto
be congrued narrowly againgt clamants’ becauseitisin derogation of commonlaw), and Lynndid not

! The deposition transcript reads:

Q: But you don't know if it was that deep the day before, isthat
right?

A: Theday before.

Do you know if it was?

Y eah, it was that deep the day before.
It was that deep the day before?

> QO 2 O

Y eah.

Q: Okay. What about theweek before, doyouknow ifitwas  that
deep the week before?

A: No, | can't say.
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dlegetha she had specifically complained to the police about the tresbox’ s dangerous condition, shedid
dlegethat police officersfrequented thearea. If thetregbox was asdamaged assheclamed for aslong
asshedamed, afact finder could haveinferred that the policewould have seeniit and had sufficient notice
of the problemto giveriseto the Digtrict’ sduty to correct it. Wetherefore conclude that appellant

presented a genuine issue of material fact on this question.

B. Contributory Negligence

The sscond basisgiven by thetrid judge for granting summary judgment wasthat gopdlant was
contributorily negligent asameatter of law. A daimantwhoiscontributorily negligentiscompletely barred
from recovery. George Washington Univ. v. Waas, 648 A.2d 178, 180 (D.C. 1994) (citing Snai v.
Polinger Co., 498 A.2d 520, 528 (D.C. 1985)). The party assarting contributory negligence bearsthe
burden of proving it by apreponderance of the evidence. Snger v. Doyle, 236 A.2d 436, 438 (D.C.
1967). Determining whether contributory negligenceexigtsrequiresadetalled examination of thepedific

facts of the case involved:

Theexistenceof negligenceand contributory negligencearenormdly
questionsof fact for thejury, anditisonly wherethe facts are undisputed
and, conddering every legitimate inference, only one concluson may be
drawnthat atriad court may find negligence or contributory negligenceas
amatter of law.

D. C. Transt System, Inc. v. Harris, 284 A.2d 277, 279 (D.C. 1971) (citations omitted). "Only in
exceptiond casesisevidence S0 dear and unambiguous that contributory negligence should be found as

amatter of law." Tilghman v. Johnson, 513 A.2d 1350, 1351 (D.C. 1986) (citations omitted).

"Ordinarily aperson may usethe street so long asit is consstent with reasonable careto do so
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...." Altemusv. Talmadge, 61 App. D.C. 148, 150, 58 F.2d 874, 876 (1932). That aperson knows
of apotentia dangerouscondition doesnat, itself, show contributory negligence. See Safeway Sores, Inc.
v. Sevens, 197 A.2d 849, 849 (D.C. 1964); Willisv. Sewart, 190 A.2d 814, 817 (D.C. 1963);
Altemus, supra, 61 App. D.C. a 150, 58 F.2d a 876. Rather, "[t]he decisve question [is] whether her
conduct wasreasonableunder dl thecircumstances.” Wllis supra, 190 A.2d at 817 (footnote omitted);

see also Safeway Stores, supra, 197 A.2d at 849.

Nor isthe exigence of an dternate route a one sufficient to show contributory negligence. See
Martinv. George Hyman Congtr. Co., 395A.2d 63, 75 (D.C. 1978); Lyons, supra, 93 U.S. App. D.C.
a 280, 214 F.2d at 205. Thisisespecidly truewherethe evidencefailsto indicatethat thisdternative
route isless hazardous than the one actudly travelled. Lyons, supra, 93 U.S. App. a 280, 214 F.2d a
205. Whether the plaintiff was negligent in choodng not to take an dternate routeis generdly aquestion
of fact to be presented to the jury. Martin, supra, 395 A.2d at 75.

Inthisingtance, the Didrict has shown thet gopelant knew of the eroded condition of the tregbox
priorto May 1, 1992. That done, however, isnot enough to find contributory negligence asamaiter of
law. See Safeway Sores, supra, 197 at 849; Willis, supra, 190 at 817; Altemus, supra, 61 App. D.C.
at 150, 58 F.2d at 876.

In cons dering the surrounding crcumstances, gppelant Sated that shewaswaking with her four
young children, and was concernedfor their safety. For that reason, she sought to keep her body between
her childrenand thestreat. Her concearn for her children comprisespart of the drcumstancesthejury must
assessin determining whether Lynn exercised reesonablecare. See Safeway Sores, supra, 197 A.2d a
849; Willis, supra, 190 A.2d at 817.
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WhiletheDidtrict hasshown that an aternate route was available, gppel lant presented evidence

thet the dternate route was dso hazardous. Both gppellant and Capers stated that the northwest corner
of F Street was cracked and deteriorated, and littered with gravel, loose stones, and debris. Further,
Caperstedtified that oneyear prior to thisincident, she had falen on theloose sonesand gravel onthe
northwest corer.? Thus, ppdlant presented agenuineissue of fact concerning contributory negligence.

V. CONCLUSION
Under these circumstances, wefind the grant of summary judgment to be error. Whether the
Didtrict had congtructive notice, and whether gppel lant was contributorily negligent, werefactud issues
materid to the caseand genuindy disputed. Wethereforereversethetria court'sdecision, and remand

the case for further proceedings consistent with this opinion.

Reversed and remanded.

2 In her depostion, Capersdates, "IN 1991, the year before my maother had thisaccident, | twisted
my ankle pretty badly in stepping onto the curb at the northwest corner of that intersection, because of
the accumulation there of loose ones and gravel aong the curb, in the crosswalk” (emphasis added).
Appdlant, however, fdl at the southeast corner of the intersection. Capersdid not injure hersdlf,
therefore, at the very spot Lynn did.





