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Bef ore WAaNer, Chi ef Judge, and Terry, Associ ate Judge, and GALLAGHER, Seni or
Judge.

GALLAGHER, Senior Judge: This is an interlocutory appeal! by the District
of Colunbia, Bernard Anderson, MD., and Donna W]Ison, Esquire, from a trial
court judgnent declining to dismss defamation clainms brought against them by

appel l ee, Dr. Sinmpkins, a former physician at the District of Colunbia General

Hospital ("the Hospital").?

! Thi s appeal invokes the collateral order appellate exception to the
finality requirement of D.C. Code 8 11-721 (a)(1) (1995); Durso v. Taylor, 624
A. 2d 449, 451 n.1 (D.C. 1993).

2 This proceeding has had an unusual |y extensive procedural history. The
original proceeding was first renoved from the Superior Court to the United
States District Court as the United States had been naned as a party. The
proceedi ng was eventually remanded by the United States Court of Appeals to the
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The proceedi ng revol ves around a charge by Dr. Sinpkins that Donna WI son,
whil e General Counsel for the Hospital, defamed him by inproperly submtting a
report to the National Practitioner Data Bank ("the Data Bank") asserting that
Dr. Sinmpkins had resigned fromthe Hospital while his surgical capabilities were
under review. Secondly, Dr. Sinpkins charged defamati on by Dr. Anderson (then
Chief of Surgery), based on coments nade in nmenoranda to other Hospital
officials concerning Dr. Sinpkins' clinical conpetence. The information
contained in Dr. Anderson's nmenoranda had provided the basis for the report

subm tted by Donna Wl son to the National Practitioner Data Bank.

During 1991 and 1992, appellant Dr. Anderson served as Chief of Surgery at
the Hospital. In that capacity, Dr. Anderson had supervisory authority over
appel l ee Dr. Sinpkins, who was an attendi ng physician. In a nmenorandum dat ed
March 28, 1991, Dr. Anderson wote to Anthony Jean-Jacques, MD., who was Dr.
Si npkins' Section Chief within the Departnent of Surgery, indicating that he had
concerns regarding Dr. Sinmpkins' clinical judgnent and conpetence. Dr. Anderson
concl uded the nmenorandum by requesting that he, along with Dr. Jean-Jacques and
Dr. Sinmpkins, neet to formally discuss his concerns. He also requested that Dr.
Jean- Jacques, as Section Chief, review Dr. Sinpkins' work to determ ne whether

his clinical privileges needed an adjustnent.

2(...continued)
Superior Court, where the order now under review was entered.
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In response to Dr. Anderson's nmenorandum Dr. Jean-Jacques recomended in
a letter dated May 30, 1991, that Dr. Sinpkins' cases be nonitored for six nonths
and that Dr. Sinpkins be encouraged to consult with his supervisors when he
considered it necessary. The letter also advised that at the end of the six-
nmonth review period, further recomendations would follow Wiile the letter
indicated that the recommendations were to take effect on June 17, 1991, Dr.
Si npkins alleges that the recomendati ons were conditioned upon Dr. Anderson
agreeing to them and that there is no docunmentation evidencing such an
agreenent . On June 3, 1991, Dr. Sinmpkins submitted his resignation to the
Hospital, citing substandard managenent and patient care as his reasons for

| eavi ng. ?®

On July 11, 1991, Donna WIson, Esquire, then of the Hospital's Ofice of
Legal Counsel and Risk Mnagenent, infornmed Dr. Sinpkins that she would be
reporting his resignation to the Data Bank pursuant to the nmandates of the Health
Care Quality Inprovenment Act of 1986 ("HCQ Act").* In a letter to Ms. WIson
dated July 22, 1991, counsel for Dr. Sinpkins questioned the basis for the
assertion that the law required Ms. WIlson to report Dr. Sinpkins' resignation
to the Data Bank. The letter also requested, among other things, that Dr.
Si npkins be permitted to review any proposed report to the Data Bank prior to its

submi ssi on.

3 In his brief, Dr. Sinpkins asserts that he resigned wi thout know edge
of Dr. Jean-Jacques' witten recomendations to Dr. Anderson.

4 42 U.S.C. 8§ 11133 (1995); see also 45 CF.R § 60.9 (1997).
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On Septenber 3, 1991, Dr. Sinpkins filed a grievance with the Chairnan and
the Medical Director of the Hospital objecting to M. WIson's proposed
subm ssion to the Data Bank. He argued that the purported review and
recommendati ons made by Dr. Jean-Jacques did not constitute "an investigation"
by the Hospital within the neaning of the HCQ Act. He further argued that his
voluntary resignation did not constitute "a surrender of clinical privileges of
a physician" under the statute. On Cctober 4, 1991, the Hospital reported Dr.
Si npkins' resignation to the Data Bank, and the report referred to coments nade
by Dr. Anderson in nenoranda to Dr. Jean-Jacques concerning Dr. Sinpkins

conpet ence. ®

5 In his conplaint, appellee alleged that he did not becone aware of
the Hospital's submission to the Data Bank until June 1992. The submitted report
provi ded:

Section C. Reported Adverse Action |Information

Date of Action: 06/ 17/ 91
Adverse Action Code: 638. 02 | nconpet ence/
Mal practi ce/ Negli gence
Length of Acti on: Per manent
Effective Date: 10/ 04/ 91

Act s/ Omi ssi ons Description

Cut hbert Sinpkins, MD. resinged [sic] from position as
attendi ng physician in departnent of surgery effective June 17, 1991
citing: " . . . the level of patient care and the Ilevel of
managenent do not neet ny standards . . .". Prior to resignation,
chi ef of surgery had requested a review of quality of care rendered
by Dr. Sinmpkins be conducted by Cheif [sic] of General Surgery
section[.] Request for review had been precipitated by findings via
hospital and departnental QA of potential serious adverse outcones
of two cases of Dr. Sinkins [sic]. Report of section chief received
by departrment chief May 30, 1991.
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Appel l ants contend that the report submitted to the Data Bank regarding Dr.
Si nmpki ns' resignation was absolutely privileged. Specifically, M. WIson
asserts that because she exercised a mandatory duty pursuant to the HCQ Act,
absolute immunity shields her conduct. Dr. Anderson, on the other hand, argues
that his immnity derives from discretionary actions taken within the outer

perimeter of his official duties.

This court has recognized that a District of Colunbia governnent official
is entitled to absolute immnity when performng an act required by |aw. See
District of Colunbia v. Thonpson, 570 A 2d 277, 293 (D.C. 1990);° see also
Goggi ns v. Hoddes, 265 A 2d 302, 303 (D.C. 1970) (absolute privilege for report
required by law to be filed with unenpl oyment conpensation board). W have al so
held that absolute immunity shields an official's conduct when such conduct was
"(1) . . . wthin the "outer perineter' of his official duties, and (2) the
particul ar governnent function at issue was 'discretionary' as opposed to
"mnisterial.'" Moss, supra note 6, 580 A 2d at 1020 (citing Thonpson, supra,
570 A.2d at 294 & n.14). Accordingly, whenever a government official's conduct
neets the test for absolute privilege based on the perfornmance of an official
mandatory or discretionary duty, no claim for defamation nay be prenised on

statenments published in the exercise of that duty.

A Ms. Wlson's Mandatory Duty

6 This court vacated certain rulings in District of Colunmbia v.
Thonpson, supra, in a subsequent appeal froma remand in District of Col unbia v.
Thonmpson, 593 A 2d 621 (D.C. 1991). However, we adopted the inmmnity analysis
i n Thonpson, supra, 570 A 2d 277, as sound. See Mss v. Stockard, 580 A 2d 1011,
1018 n. 12 (D.C. 1990).
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In determ ning whether the law required Ms. Wlson to report Dr. Sinpkins

resignation to the Data Bank, we turn to 42 U S.C. § 11133 (a) of the HCQ Act

Under this provision,

a health care entity which

(B) accepts the surrender of clinical privileges of a
physician --

(i)

whil e the physician is under an investigation

by the entity relating to possible inconpetence or

i mpr oper

(i)

prof essi onal conduct, or

in return for not conducting such an

i nvestigation or proceeding

shall report to the Board of Medical Exam ners
i nformati on described in paragraph (3).!"

42 U.S.C. § 11133 (a).

Failure to follow the directives of this section subjects

the health care entity to sanctions. See 42 U S.C. § 11133 (c).

7 Par agraph (3) provides:

The information to be reported under this subsection is

(A) the nane of the physician or practitioner
i nvol ved

(B) a description of the acts or omssions or
ot her reasons for the action or, if known, for the
surrender, and

(O such other information respecting the

circunstances of the action or surrender as the
Secretary deens appropriate.

42 U.S.C. § 11133 (a)(3).
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Dr. Sinmpkins argues that the HCQ Act does not afford Ms. WIson absol ute
i mmuni ty principally because no report was required under the Act as he resigned
his enploynent fromthe Hospital, as contrasted with surrendering his privileges,
and he was not "under investigation" when he left his enploynent. He further
asserts that, in any case, the Hospital was required to subnmit the report to the
Board of Medical Exami ners, not the Data Bank. M. WIson, on the other hand,
contends that Dr. Sinpkins' resignation, which amunted to a surrender of
clinical privileges as contenplated by the statute, occurred while he was under
i nvestigation by the Hospital for possible inconpetence and i nproper professional
conduct. Thus, she asserts, this set of circunstances fell within the reporting

requi renents of the HCQ Act.

The present record does not enable this court to deternine whether Dr.
Si npki ns' resignation was tantambunt to a surrender of privileges, nor are we
able to discern whether Dr. Sinmpkins was "under investigation," as contenpl ated
by the HCQ Act, at the tine of his resignation. Further, even if Dr. Sinpkins
was under investigation, as matters stand, we cannot determine fromthe record
the point at which the correspondence between Dr. Anderson and Dr. Jean-Jacques
became a formal investigation of Dr. Sinpkins. This determnation is critical,
particularly since there is a dispute as to whether Dr. Anderson was required to
give his approval of Dr. Jean-Jacques' recomendati ons regarding review of Dr.
Si mpki ns' alleged inproprieties. Therefore, we must renand this case to the

trial judge for further proceedings.

B. Dr. Anderson's Discretionary Duty
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To determ ne whether Dr. Anderson's connection to the report submitted to
the Data Bank shoul d be afforded absolute imunity, we analyze his actions in the
context of our two-prong "discretionary duty" test. Specifically, we nust
determ ne whether Dr. Anderson's conduct (1) was within the outer perineter of

his official duties, and (2) was discretionary as opposed to ministerial. Moss,

supra note 6, 580 A 2d at 1020 (citing Thonpson, supra, 570 A . 2d at 294 & n. 14).

In Moss, this court noted that "[d]eterm ning whether an act fell "within
the outer perineter of the [official's] line of duty,' Barr v. Matteo, 360 U. S.
564, 575 (1959), calls for a relatively straight-forward identification of the
act giving rise to the suit and an analysis of the official's proper functions

and duties." Mss, supra note 6, 580 A 2d at 1020.

Di sti ngui shing between discretionary and mnisterial functions, however
involves a nore discerning inquiry which seeks to determne whether the
government action at issue allows a sufficiently significant application of
di scretion "to justify official imunity, in order to assure 'fearless, vigorous,
and effective' decisionmaking." 1d. (quoting Thonpson, supra, 570 A 2d at 297).
Each case requires the court, as a matter of law, to balance the contending
interests and determine if society's concern requires subordinating the
vindication of private injuries otherw se conpensable at law to the particular
government conduct at issue in order to avoid the disruptive effects of civil

litigation. 1d. at 1020-21

We enploy four policy factors to aid in our task of distinguishing

di scretionary frommnisterial functions: "(1) the nature of the injury, (2) the
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availability of alternate renedies, (3) the ability of the courts to judge fault
wi t hout unduly invading the executive's function, and (4) the inportance of
protecting particular kinds of acts.” I1d. at 1021. Further, this inquiry nust
necessarily recogni ze the tenet that the "scope of immunity should be no broader
than necessary to ensure effective governance." |d. (citing Westfall v. Erwn,

484 U.S. 292, 298-99 (1988)).

Looking at the applicable policy factors, we recognize that to the extent
Dr. Sinmpkins' injuries from the alleged defamation are econonmic, and not
physical, the first factor "arguably cut[s] against [Dr. Anderson's] liability."
Thonpson, supra, 570 A 2d at 297. Wth regard to the remaining factors, however,
we cannot discern from the record whether Dr. Sinpkins had sone alternative
adm nistrative renedies through the District of Colunbia Conprehensive Merit
Personnel Act® which could provide adequate redress; whether Dr. Anderson's
actions reflect routine supervisory conduct or policy choices within his
di scretion; and whether Dr. Anderson's conduct reaches the level of inportance
whi ch warrants protection froma civil action for defamation. 1d. at 298. "In
short, absent further trial court findings as to the applicable policy factors,
we cannot say as a matter of |aw whether [Dr. Anderson] ha[s], or ha[s] not,

carried [his] burden of sustaining absolute imunity." 1d.

Accordingly, just as we are remanding Ms. WIlson's claim of absolute
imunity for further findings, we also remand concerning Dr. Anderson's clai m of

absolute imunity to allow the trial judge the opportunity to properly "weigh the

8 D.C. Code 8§ 1-601 to -637.2 (1992 & 1997 Supp.).
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pertinent factors and discern where the appropriate balance of interests lies."
Moss, supra note 6, 580 A 2d at 1021.° Specifically, in follow ng the guidelines

we set out in Mss:

[t]he judge should: (1) ascertain whether [Dr.
Anderson's] comunications to [Dr. Jean-Jacques] fell
within the "outer perinmeter" of his official duties, and

(2), based wupon findings on the policy factors
identified above, as well as others the judge deens
rel evant, decide whether those acts involved the

exercise of a choice whose contribution to effective
government outweighs the harm to plaintiff that would

result from application of official inmunity -- thus
maki ng the acts "discretionary" within the neaning of
Thonpson.

ld. at 1021-22.

Appel lants al so contend that the trial court erred by not finding that the
Di strict of Colunbia Conprehensive Merit Personnel Act ("DCCMPA")? provides the
exclusive process and renedy for Dr. Sinpkins' defamation action. Appel | ant's
al so suggest that the doctrine of pendent jurisdiction allows this court to

review this issue.

° In Thonpson, supra, 570 A 2d at 298, we held that the record on
appeal was insufficient for us to determ ne whether, based on the applicable
policy factors, appellants had net their burden of proving absolute immunity.

We reached a sinilar conclusion in Mss, supra, 580 A 2d at 1021. |In both cases,
a full trial had been conducted and jury verdicts reached. Here, Dr. Sinmpkins --
the nonnovant in this case -- has not even had the benefit of discovery when

appel lants' notion to disniss was fil ed.

10 See note 8, supra.
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"This court has jurisdiction over final orders, see D.C. Code § 11-721
(a)(1) (1995), and over certain interlocutory orders specified by statute, see
id. 8§ 11-721 (a)(2), (3), by court rule, Super. Ct. Cv. R 54 (b), and by the
"collateral order' doctrine, see Cohen v. Beneficial |Indus. Loan Corp., 337 U.S.
541, 546 (1949): In re Estate of Chuong, 623 A 2d 1154, 1157 (D.C. 1993) (en
banc) (collecting cases)." Francis v. Recycling Solutions, Inc., 695 A 2d 63,

80 (D.C. 1997). Al'so, this court nmay exerci se pendent appellate jurisdiction to

revi ew an otherw se nonfinal, nonappeal abl e issue.

Here, the trial court's order is not a final judgnment, since the charges
agai nst Ms. WIlson and Dr. Anderson "are still pending, and no ultinate judgnent
on the nmerits has been entered.” Stein v. United States, 532 A 2d 641, 643 (D.C.
1987), cert. denied, 485 U. S. 1010 (1988). Further, whether the DCCMPA is Dr.
Si mpki ns' exclusive renmedy is a question not reviewable by court rule, see Super.
. Cv. R 54 (b), or as an interlocutory order that is reviewable pursuant to

D.C. Code 8§ 11-721 (a)(2) to (3).

Wth regard to the collateral order doctrine, "a narrow but well-recognized
exception to the rule against appeals from non-final orders,"” In re Estate of
Chuong, supra, 623 A 2d at 1157 (quoting Stein, supra, 532 A 2d at 643),
precludes this court fromreview ng the DCCMPA question under this doctrine. To

be appeal abl e under this doctrine, a trial court's order nust,

[flirst, . . . conclusively determ ne the disputed
question; second, it nust resolve an inportant issue
conpletely separate from the nmerits of the action;
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third, it must be effectively unreviewable on appea
froma final judgnent.

Id. (quoting Flanagan v. United States, 465 U.S. 259, 265 (1984)) (citation and

i nternal quotations onmitted).

O the three requirenents which nust be net, the DCCMPA issue satisfies
only one of them Specifically, while the question of primary jurisdiction is
an inportant issue conpletely separate fromthe nerits of this action, the record
i ndicates that the trial court has not conclusively ruled on it. Additionally,
the court's ultimte determ nation on this issue "can be reviewed as effectively

on appeal of a final judgnent as on an interlocutory appeal,” In re Estate of
Chuong, supra, 623 A 2d at 1158 (citation omitted), wthout jeopardizing the

propriety of any administrative action under the DCCMPA.

Lastly, in Francis, supra, this court noted three criteria for deternining
whether it could exercise pendent jurisdiction: (1) whether the nonappeal abl e
issue is inextricably intertwined with the imrediately appeal able issue, see
Swint v. Chanbers County Conmin, 514 U. S. 35, 51 (1995); (2) whether review of
t he nonappeal abl e issue would be necessary to ensure meaningful review of the
appeal abl e i ssue, see id.; and (3) whether the nonappeal able issue is so closely
related to the appealable issue, "'or turn[s] on such sinilar issues, that a

singl e appeal shoul d di spose of both simultaneously' and, in some cases, [woul d]

= In Thonmpson, supra, 593 A 2d 621, this court reviewed the trial
court's final judgnment to determ ne whether the supervisor's conduct at issue
fell within the scope of the DCCVPA.
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term nate the entire proceeding wi thout a second appeal,” Glda Marx, Inc. v.
W | dwood Exercise, Inc., 318 U.S. App. D.C 109, 113, 85 F.3d 675, 679 (1996);
Francis, supra, 695 A . 2d at 81 (quoting G l|da Marx, supra, 318 U S. App. D.C at
113, 85 F.3d at 679). Thus, absent the necessary overlap, where either the
nonappeal able or the appealable issue virtually determines the result of the

ot her, pendent appellate jurisdiction will not be available. See id. at 83

In Glda Marx, supra, the court

war ned agai nst taking pendent appeals that neet even one
of [the three] criteria . . . [when] the record on
appeal would be inadequate for review, or the trial
court had not had an opportunity to render a considered
decision on the collateral order, or the issue m ght be
nooted or altered by subsequent trial court proceedings,
or the pendent appeal woul d predonminate over a
relatively i nsignificant, t hough i ndependent |y
appeal abl e, order.

Francis, supra, 695 A 2d at 81 (quoting Glda Marx, supra, 318 U S App. D.C at

113, 85 F.3d at 679) (internal quotations onmtted).

On the facts before us, pendent appellate jurisdiction is not avail able.
In the first place, as previously nentioned, the record is inadequate for review
Also, if the trial court, after further proceedings, determ nes that Ms. WIson
and Dr. Anderson are absolutely imune fromliability, this would not determ ne
whet her the DCCVPA is the exclusive procedure and renedy for Dr. Sinpkins' claim
therefore, the issues are not inextricably intertwined. Further, review of the
DCCMPA issue is not necessary to ensure neani ngful review of whether Ms. W/ son

or Dr. Anderson are entitled to absolute immunity, although the immnity issue
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m ght be nooted if the trial court decides that the DCCMPA is, in fact, the
exclusive procedure and renmedy for Dr. Sinpkins' claim Mor eover, because
substantial considerations of fairness or judicial econony would not be served
by appellate review of this DCCMPA issue, see Francis, supra, we conclude that

an exerci se of pendent jurisdiction is not warranted.

For the foregoing reasons, this case is renmanded to the trial court for

further proceedi ngs consistent with this opinion.

So ordered.





