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Bef ore FarRrReLL and Ruz, Associate Judges, and Prvor, Seni or Judge.

PEr ClRAM  Appel l ants conme before this court for the second tine all eging,
inter alia, breach of contract and nisrepresentation on the part of their
nort gage conpany, Capital Cty Mrtgage, Inc. (Capital City). In Gsbourne v.
Capital Cty Mrtgage Corp., (GCsbourne |), 667 A 2d 1321 (D.C. 1995), we reversed
a grant of summary judgnent against appellants and reinstated their four-count
conplaint clainming (1) breach of contract; (2) breach of obligation to rel ease
trust; (3) msrepresentation; and (4) statutory violations under D.C. Code 8§ 28-

3312, -3904 (1996 Repl.).* Now, appellants allege trial court error where the

! The enunerated "unlawful trade practices" under the District's Consumner
Protection Procedures Act, D.C. Code § 28-3901, et seq. (1996 Repl.), provides
in relevant part:

It shall be a violation of this chapter, whether or not
(continued...)
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court (1) directed a verdict against appellants' claims of unlawful breach and
negli gent misrepresentation, concluding they failed to establish a prina facie
case; and (2) required clear and convincing evidence for their intentional
m srepresentation claim Their latter claim-- that a |lower standard of proof
applies to alleged violations of D.C. Code 8§ 28-3904, -3312 than to identical
clainms under common |law -- creates a question of first inpression for this court.
We find no error in the trial court's rulings and, in so concluding, require
clear and convincing evidence of intentional msrepresentation wunder the
District's Consunmer Protection Procedures Act (CPPA or Act) and the Interest Rate

Ceiling Arendment Act of 1983 (I RCA or Act). Accordingly, we affirm

On rermand from Gsbourne |, the court consolidated appellants' clains during

}(...continued)
any consunmer is in fact mnisled, deceived or danmaged
t hereby, for any person to:

* * * * *

(e) nm srepresent as to a material fact which has a
tendency to mislead.

D.C. Code § 28-3904 (e).

Simlarly, the Interest Rate Ceiling Amendnent Act of 1983, D.C. Code 8§ 28-
3301, et. seq. (1996 Repl.), provides in relevant part:

It shall be a violation of this chapter for any |ender
to:

(1) msrepresent as to a material fact; [or]
(2) fail to state a material fact.

D.C. Code § 28-3312.
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trial. First, the court nmerged Counts 1 and 2 of appellants' conplaint into one
conprehensive breach of contract claim Then, concluding there was no
significant distinction between appellants' common |aw m srepresentation and
statutory clains, it instructed the parties to argue traditional theories of
negligent and intentional msrepresentation to the jury.? Wth these guidelines

fromthe court, appellants presented their case to a jury.

The facts alleged at trial were substantially the sanme as those previously
sunmari zed by this court in Osbourne 1. Essentially, the Osbournes executed a
note with Capital City using their home as collateral. The Gsbournes becane
del i nquent and, faced with the threat of foreclosure, negotiated refinancing with
First Government Mrtgage & Investnent Corporation (First Government). First
Governnent, in turn, selected Md-Atlantic Title, Inc. (Md-Atlantic) to conduct
the settlenent. On May 31, 1989, Md-Atlantic delivered a check in the anobunt
of $24,346.51 (the OGsbournes' alleged balance) to Capital City. Due to expenses
incurred as a result of the cancelled foreclosure sale, however, Capital City
continued to show a bal ance on the Osbournes' account. In Septenmber of 1990,
with Capital Cty again threatening foreclosure, Md-Atlantic paid the renaining
bal ance and requested paynent from appellants. Appel lants failed to nmake

paynment, and instead initiated the underlying litigation against Capital Cty.

At the close of appellants' case, Capital City noved for a directed

verdict. Capital City argued that appellants failed to present any evi dence of

2 Capital City contends appellants waived their argunent regarding the
nerger of their comon |aw and statutory clains. W need not consider the waiver
i ssue since we find no error in the trial court's concl usion.
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econom ¢ dammges, thereby failing to establish a prima facie case on all but
their intentional msrepresentation claim?® The court, finding that "[t]here's
just sinply no evidence" of danmages, granted Capital City's notion. Only
appel l ants' intentional misrepresentation claimwas subnmtted to the jury, with
the instruction fromthe court that appellants' burden of proof was the clear and

convincing standard. The jury returned a verdict in favor of Capital Cty and

this appeal foll owed.

5 As stated in Gsbourne |, appellants could recover for any enobtional harm
they may have suffered if they were successful in proving intentiona
n srepresentation. Gsbourne |, 667 A 2d at 1328.



Di rected Verdi ct

When confronted with a nmotion for directed verdict in a jury trial, the
judge is not the trier of fact. Marshall v. District of Colunbia, 391 A 2d 1374,
1379 (D.C. 1978). A directed verdict is, therefore, only appropriate where the
evidence is so clear that reasonable persons could reach but one conclusion.
Bauman v. Sragow, 308 A 2d 243, 244 (D.C. 1973) (citing Wlson v. Brane, 228 A 2d
326 (1967)). In reviewing a notion for directed verdict, this court nust view
the evidence in the light nost favorable to the non-noving party. Abebe v.
Benitez, 667 A .2d 834, 836 (D.C. 1995); Bauman, supra, 308 A 2d at 244; Super.

. CGv. R 50 (a).

The trial court focused on the question of danages when granting appellee's
notion for directed verdict. Despite four days of trial testinony, M. Osbourne

was unable to present any specific evidence of economic injury or harm

On cross-exam nation, M. Osbourne testified as foll ows:
Q You know in the settlenent Capital City was to be
pai d $24,000.00, right?
A.  True

Q And after the date of that settlenent, you never
paid Capital City anynore noney, right?

A.  Yes, sir.



Q M. GCsbourne, the anpbunt of npney that appeared in
that settlenent sheet, $24,000.00, are you aware today,
can you point to any accounting over-charges by Capital
Cty?

Q Can you say any dollar of that was wongfully
charged by Capital City?

A | can't. Y all always charge wwong to ne.

Q Aside from always charge wong, can you say any
speci fic charges?

A No.

Q What did you owe?

A | can't say because | don't know. But | know I
didn't owe 24, 000.

Q So you don't know any anount that you did owe. You
just know you don't owe 24, 0007

A True.
On re-direct exam nation, appellant testified as foll ows:
Q Now, with respect to paynent receipts, do you have

any of your receipts?

A. No, sir.

Al t hough M. Gsbourne vehenently testified that notices from Capital Cty
regarding the amounts owed were inaccurate, he was unable, in any affirmative
manner, to state what he deermed to be a correct sum Admitting that he had no
contrary evidence that the anmount paid at settlenent was incorrect, appellant

al so conceded that he had not paid any other deficiencies or fees. Aside from
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the question of nonies paid by appellants, the judge concluded that appellants
had shown no econonic injury or harmstemm ng fromany all eged wongful behavior

by appellee. The court thus granted a partial directed verdict.*

On appeal, appellants have been equally unable to denonstrate where, in the
record, there appears evidence of actual damages. In Gsbourne I, we explicitly
stated that appellants could not recover enotional damages on a claim for
negli gent misrepresentation. Gsbourne |, supra, 667 A 2d at 1329. It is,
therefore, axiomatic that such a claimrequires proof of econom c damages. See
al so ResTATEMENT ( SEOoND) OF TorTs 8 552; Sastry v. Coale, 585 A 2d 1324, 1328-29 (D.C.
1991) (breach of contract claim requires proof of danmages). Sinmply stated,
appel l ant s’ prima facie case for breach of cont ract and negligent
m srepresentation required sone proof of damages; our review of the record shows
none. Any award of damages woul d, therefore, be speculative and inperm ssible.
See Roner v. District of Colunbia, 449 A 2d 1097, 1100 (D.C. 1982); Ednund J.

Flynn Co. v. La Vay, 431 A 2d 543, 549-550 (D.C. 1981).° Accordingly, appellants

4 The judge observed:

There's just sinply no evidence. . . . There's just not
a record here.

Plaintiff has a burden to show with sonme real hard
dollars and cents where at the end of the day the
Gsbour nes | ost noney.

5 Appellants presently contend that their filing for bankruptcy, including

a filing fee, constitutes actual damages. Persuasive authority suggest that an
award of danmages based upon the filing of bankruptcy, w thout nore, would be too
specul ative and we agree. See In re: Mindo Custom Hones, 179 B.R 566, 570
(Bankr. N.D. IIl. 1995) ("stigma of bankruptcy is not evidence of any danmage");
In re: Atlas Machine and lIron Wrks, 190 B.R 796, 804 (Bankr. E.D. Va 1995)
(continued...)
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have not nade a prina facie case for either breach of contract or negligent
m srepresentation and we affirmthe directed verdict entered against themas to

t hose cl ai ns.

Stat ut ory Burdens of Proof

Appel l ants also contend the trial court erred by requiring clear and
convi nci ng evidence of their remaining claimfor intentional m srepresentation.
W t hout any controlling authority, they argue clains for intentional
m srepresentati on under the CPPA and I RCA carry a | esser burden of proof than if
brought under common law. Stated otherw se, appellants argue: Since the CPPA
and | RCA are "consuner friendly," the legislature nust have intended to | essen

the consuner's burden of proof. W are unpersuaded.

A. The Consuner Protection Procedures Act

The Consumer Protection Procedures Act is a "conprehensive statute" with
an extensive regulatory framework designed to "renedy all inproper trade
practices." Atwater v. District of Colunbia Dep't of Consumer & Regul atory
Affairs, 566 A 2d 462, 465 (D.C. 1989) (citing D.C. Code § 28-3901 (b)(1)

(footnote omitted) (enphasis in original). The CPPA protects consumers from

5(...continued)
(citations omtted). Indeed the record does not show that this fee or even an
i nsurance fee were the result of fraud.



9
those "unlawful trade practices" enunerated in 8 28-3904, as well as practices
prohi bited by other statutes and conmon |aw. Atwater, 566 A 2d at 465-66.
M srepresenting a material fact is anong those unfair trade practices explicitly
prohibited by the act. D.C. Code § 28-3904 (e). Yet, while the CPPA is broad
in the conduct it proscribes, even nore inportant perhaps is the array of
enforcenent nechanisnms it contains for the protection of consuners. The CPPA
enpowers agency investigation and regul ati on of businesses, 8§ 28-3902, -3903,
establ i shes consumer conplaint procedures, 8§ 28-3905, and allows for «civil
actions in Superior Court for nultiple damages and fees, § 28-3905 (k)(1).
Despite its conprehensive scope, however, the CPPA does not address a consumer's
burden of proof under the Act's protections. Turning, therefore, to well-
establi shed nmaxi ns of statutory construction, we eval uate appellants' expansive

readi ng of the CPPA

It is settled that statutes in derogation of common |aw are to be construed
strictly. SurtHeERLAND STAT. ConsT. § 61.01 (5th ed.) (1992). Indeed, "no statute is
to be construed as altering the common law, farther than its words inport."
Monroe v. Foreman, 540 A 2d 736, 739 (D.C. 1988) (citations onmitted). By
application of these rules to the CPPA, we reach the conclusion that a claimfor
intentional msrepresentation under the Act requires the sane burden of proof as
does a common |aw claim for such msrepresentation -- the clear and convincing
st andar d. See STANDARDI ZED CiviL JURY | NSTRUCTIONS FOR THE DisTRiCcT oF CaumslA, No. 20-3
(1998 rev. ed.); cf. Twnan v. Johnson, 655 A 2d 850, 857-58 (D.C. 1995)
(rejecting, despite renedial nature of Rental Housing Act, claim that statute
includes inplied civil cause of action for retaliation, partly because of broad

array of renedies already provided and because inplying such right would be in
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derogation of comon law). Thus, we find no error in the court's instruction.

There is an additional reason for our conclusion that, contrary to
appel l ants' contention, the CPPA does not |essen the burden of proof for
consunmers. As stated, the CPPA s extensive enforcenent nechani sns apply not only
to the unlawful trade practices proscribed by 8§ 28-3904, but to all other
statutory and common |aw prohibitions. If we were to hold, as urged by
appel l ants, that consuners have a | esser burden of proof under the CPPA, such a
ruling would have serious inplications. For exanple, 8§ 28-3905 (k)(1)(C allows
for a wronged consunmer to recover punitive danmages. By appellants' |ogic,
al t hough punitive danmages requires clear and convincing evidence at conmmon | aw,
see STANDARDI ZED CiviL JURY | NSTRUICTIONS FOR THE DisTRicT oF CaumBlA, No. 16-1 (1998 rev.
ed.), requesting punitive damges under the CPPA would be available on a
considerably |esser show ng. Not hing within the l|egislative history supports

such an expansi ve readi ng of the CPPA

Accordi ngly, we conclude the clear and convinci ng evi dence standard applies

to clainms of intentional m srepresentation under the CPPA

B. Interest Rate Ceiling Amendnent Act of 1983

The Interest Rate Ceiling Anendnment Act of 1983 is itself a broad statute

which limts nunerous practices by nortgage |enders that were problematic for

borrowers prior to its enactnent. The Act's legislative history provides:

[Clonsumers of nortgage credit [should] be afforded
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adequate protection fromunscrupul ous | enders. . . . To
this end, [the [IRCA] contains nunmerous consuner
protections not in current law, including. .
del i neation of wunlawful practices. . . . [ 1 RCA]
provides a potent deterrent to illegal action on the

part of lenders and provides a speedy and economnic
mechani sm for borrowers to enforce their rights.

Cowm TTEE ON FI NANCE AND REVENUE, Report on Bill 5-193, Cct. 20, 1983, at 16.

The I RCA specifically identifies msrepresentation (and failure to state
a material fact) as an "unlawful practice." D.C. Code § 28-3312. Sinilar to the
CPPA, nowhere within the text of the IRCA, nor within our review of its
| egislative history, is the consuner's burden of proof discussed. Thus, applying
the sane statutory anal ysis enpl oyed supra, we conclude a consuner's burden when
all eging intentional m srepresentation under the IRCA is the clear and convi nci ng

st andar d.

V. Concl usion

Having failed to establish any proof of actual danages, the trial court
properly granted appellee's notion for directed verdict as to appellants’
unl awful breach and negligent misrepresentation clains. Further, we reject
appel lants' contention that a claim of intentional m srepresentation under the
CPPA or under the IRCA carries a |lesser burden of proof then a simlar claim
under conmon law. Accordingly, the trial court's decision to apply the conmon
| aw cl ear and convincing standard to appellants' statutory claimof intentional

m srepresentati on was not error.
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Af firned.
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VEMORANDUM
TO : Judge Pryor
FR : John Mur phy
Re : Gsbourne v. Capital City;

Regul ar Cal endar; 1/26/99

Da : 2/ 12/ 99

Attached for your review is a revised draft opinion for Gsbourne. I've
i ncorporated your corrections and checked the citations, thus, it should be in

pretty good shape.





