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Bef ore TerrRy and Re D, Associ ate Judges, and BeLsoy, Seni or Judge.

Reip, Associ ate Judge: Appellants appeal from an order of the notions judge
granting appellee's notion for sunmary judgnent on a conplaint challenging the
Superior Court of the District of Colunbia' s revocation of their pronptions to
the position of supervisory probation officer. W affirm the judgnment of the
notions court and hol d that where a pronotion is revoked before a Superior Court
enpl oyee occupi es a new conpetitive position, no adverse action has taken pl ace,

and the enployee is not entitled to any due process procedural rights or comopn

| aw r enedi es.
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Appel l ants, six probation officers who at the tine were enpl oyees of the
Superior Court, were selected for pronotion to the position of supervisory
probation officer following a conpetitive personnel process.®! A few days |ater,
before they assuned the new positions, appellants received notice from the
Executive Oficer of the court advising that the selection process had been

"tainted," and thus, the pronmotions were null and void.

Subsequently, appellants filed grievance actions contending that they had
been subjected to adverse actions. The grievance actions were denied by the
Director of Social Services of the Superior Court. Appellants then filed a
lawsuit claimng (1) breach of contract through the unilateral action of the
Executive O ficer; and (2) adverse action w thout due process in the formof a
pre-action hearing or opportunity to present evidence, in violation of rights set
forth in the Superior Court Personnel Policy Handbook. They sought conpensatory

damages of $1 million.

Appell ee, the District of Colunbia, filed a notion in the alternative for
di smi ssal or sumary judgnent. In an order dated July 15, 1994, the notions
judge, the Honorable Patricia A. Wnn, granted the District's notion for summary
judgnent as to the breach of contract claim but not the adverse action claim?

Just prior to trial on the adverse action claim the District filed an

1 1n 1997, probation services were transferred fromthe Superior Court to
the O fender Supervision, Defender and Courts Services Agency, created under
Title XI (District of Colunbia Revitalization), 8§ 11233 of P.L. 105-33, 111
Stat. 748 (August 5, 1997).

2

No appeal was taken fromthis judgnent. Therefore, the breach of contract claim
is not before us.
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alternative nmotion for dismssal or sunmary judgnent. The notions judge, the
Honorabl e Stephen G MIliken, "orally granted dism ssal of the case on Septenber
25, 1995. However, . . . the court, sua sponte, stayed dism ssal and ordered

that plaintiffs brief the issue of jurisdiction.”

On February 5, 1996, Judge MIliken filed an order granting summary
judgnent, concluding in part that: "an offer for an enploynment position never
occupied is roundly susceptible of retraction . . . and [g]rievances about
pronmoti ons never fulfilled do not conmmand administrative or court hearing, |et

al one plenary trial."

ANALYSI S

In reviewing the grant or denial of a notion for sunmary judgnment, "[o]ur
role is to "determ n[e] whether the trial court properly concluded there was no
genui ne issue of material fact and that the novant is entitled to judgnent as a
matter of law.'" Rockler v. Sevareid, 691 A 2d 97, 99 (D.C 1997) (quoting Urban
Masonry Corp. v. N&N Contractors, Inc., 676 A 2d 26, 30 (D.C. 1996) (citing

Nort hbrook Ins. Co. v. United Servs. Auto Ass'n, 626 A 2d 915, 917 (D.C. 1993)).

Appel l ants contend that appellee "took an adverse action" agai nst them when
they were "dempted" after having been selected to fill the position of
supervi sory probation officer, and that their "denobtion" occurred in violation
of their procedural rights and comon | aw renedi es. They assert that an adverse

action is defined in the District of Colunbia Courts Conprehensive Personnel
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Policies to include "demotions."® Thus, appellants argue, the npotions court
shoul d have denied appellee's notion for summary judgnent and scheduled a trial

on their adverse action claim

As appel | ee argues, appellants were not subjected to a "denotion." Their
appoi ntments were revoked due to a "tainted" selection process.* The "revocation
of an appointnent to a position which an individual never occupied" does not
constitute a denotion, and thus, does not give rise to an adverse action. Mller
v. Merit Sys. Protection Bd., 794 F.2d 660, 661 (Fed. Cir.), cert. denied, 479
U S. 886 (1986) ("Since M. MIler never entered on duty in the position of Equal
Enpl oyment Manager at the Securities and Exchange Comm ssion, no viable argunent

can be nade that he was renoved or denpted fromthat position.").

Appellants did not "enter on duty" wth respect to the position of
supervi sory probation officer. Under the reasoning of MIler, supra, which we
apply to this case, they could not be denoted from a position they never

occupi ed. Consequently, they were not subjected to an adverse action. Nor were

3

Policy 8 200 provides that:

adverse actions: include ternmination; denotion;
suspensi on; reduction in grade or step; or any other
action taken as discipline for an unacceptable action
that inpedes the official operations of the Courts which
is not covered under Policy 100, Gievances.

4

Appellants were not inplicated in the "tainted" process. After a new conpetitive
sel ection process, three of the appellants were selected for prompbtion to the
position of supervisory probation officer.
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they entitled to the procedural rights governing such actions.® W hold, then,
that where a pronotion is revoked before a Superior Court enployee occupi es a new
conpetitive position, no adverse action has been taken, and the enpl oyee is not

entitled to any due process procedural rights or common | aw renedi es.

Accordingly, for the foregoing reasons, we affirm the judgment of the

notions court.

So ordered.

* W do not address appellants' other argunents regardi ng conmon |aw rights
and renedies for victims of torts because neither their conplaint, their
nmeror andum i n opposition to the appellee's notion for sumary judgnment, nor their
brief on appeal states or discusses any particular comon law tort clains alleged
in the Superior Court. No transcript of the proceedings in the Superior Court
has been made part of the record.



