Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of
Appeals and the District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal errors so
that corrections may be made before the bound volumes go to press.

DISTRICT OF COLUMBIA COURT OF APPEALS

No. 96-CV-1122

STEPHANIE A. STRASS, APPELLANT,
V.
KAISER FOUNDATION HEALTH PLAN OF MID-ATLANTIC, APPELLEE.

Appeal from the Superior Court of the
District of Columbia

(Hon. Patricia A. Wynn, Tria Judge)

(Argued March 24, 1998 Decided January 20, 2000 )

James H. Heller, with whom Tracy L. Hilmer was on the brief, for appellant.

Paul C. Skelly, with whom Weatherly Lowe Bentley was on the brief, for appellee.

Before WAGNER, Chief Judge, and ScHweLB and ReID, Associate Judges.

Opinion for the court by Chief Judge WAGNER.

Dissenting opinion by Associate Judge SCHWELB at p.

WAGNER, Chief Judge: This caseinvolves clams of breach of contract and wrongful termination
of employment under the District of ColumbiaHuman Rights Act, D.C. Code § 1-2512 (a)(1) (1992)
(Human Rights Act or the Act), which prohibits an employer from discharging an employee for
discriminatory reasons, including physical handicap. After being terminated from her employment,
gppdlant, Stephanie Strass, sued her former employer, Kaiser Foundation Hedlth Plan of the Mid-Atlantic

States, Inc. (Kaiser), aleging that her empl oyment had been terminated because of her physical handicap,
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hypertension, in violation of the Human Rights Act and contract of employment. A jury returned averdict
infavor of Strassin thetotal amount of $525,047.00. Thetrid court set aside the verdict and granted
judgment asamatter of law to Kaiser on both the breach of contract claim and violation of the Human
Rights Act. Thetrial court concluded that Strass failed to prove that her physical condition could be
accommodated reasonably. On the breach of contract claim, the court concluded that the evidence was
insufficient to permit ajury to concludethat therewas an express or implied agreement between Kaiser and
Strass. Strass argues on appeal that the evidence and the law support the jury's verdict on both her

theoriesof liability. We agree and reverse and remand for further proceedings cons stent with thisopinion.

|. Factual Background

InApril 1988, Kaiser hired Strassasits Director of Public Affairs. Her job respongbilitiesincluded
variouspublic relationsfunctions, such aswriting publicationsfor members, community relations, media
relaions, and specid events. Inaddition, Strasswasresponsiblefor handling questionsarisingin the course
of Kaiser'sdedingswith the public. At the beginning of her employment with Kaiser, inaddition to Strass,
her department had two public affairs representatives, a secretary and one on-call person who worked one
day per week. By thelatefall of 1990, Strass department had decreased by two, leaving the Public

Relations Department with only one other full-time professional in the Washington office.*

! Oneindividual terminated employment with Kaiser, and the other was discharged.
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Inthelate summer of 1991, Strass began experiencing headaches, fatigue, an inability torelax, and
insomnia. Strass attributed her symptoms to pressures associated with working with a short staff and
preparation for Kaiser'sannual board of directors: meeting scheduled to be heldin November 1991. On
August 15, 1991, Strass reported her symptomsto Dr. Seonae Pak. After several visitsin which Strass
blood pressure readings were elevated, Dr. Pak diagnosed Strass as having hypertension, which he

attributed to her work situation.?

Dr. Marontestified that Strass blood pressurewasnormal from 1977 to August 1991. However,
from August 1991 until February 1992, "[a] period of time in which [Strass] was surrounded by
employment stresses," Strass blood pressure was abnormal.  Dr. Maron further testified that Strass
abnormal blood pressure reading continued about 46% of the time, through June 1994, two years after
Strass termination from Kaiser.  Dr. Maron testified that Strass' hypertension was caused by “an unusua
and extraordinary stressful situation related to her employment at Kaiser.” He aso testified that, to a
reasonable degree of medical certainty, if the particular stress situation had been eliminated, her blood
pressure would have returned to normal. He a so testified that remova of the stress and addressing the

condition without medication was the preferable course of action.

Inearly October 1991, Strassinformed her supervisor, Robin Thomashauer, that she had been

2 Attrid, Dr. Barry Maron, Strass medical expert, defined hypertension ashigh blood pressurewhich
meansreadingsof at least 140 systolic or 90 diastolic on more than one occasion within aclose period of
time.
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diagnosed with hypertension and that the stress of preparing for the board meeting with inadequate staff
wasmaking her ill. Thomashauer said that Strass condition and the job situation was not "agood fit."
About aweek later, Strasswent to see Rick Snocker, Kaiser's manager of human resources, seeking a
solutiontothesituation. Snocker suggested during thismeeting that Strass medica condition might quaify
for reasonable accommodation. Strass then visited Gary Fernandez, Thomashauer's boss, seeking
reasonableaccommodation for her illness. Strass suggested restructuring her job, filling the staff vacancies

in her office, or transferring her to another position within the organization.

In January 1992, Strass expressed an interest to Thomashauer in anewly created position of
Director of Community Relations. In spiteof Strass background in community relations, shewas not
offered the position. At tria, Thomashauer testified that the position was not given to Strassbecauseit was
believed that Strass bitternesstowards the company would inhibit her from effectively representing Kaiser

in the community.

In early February 1992, Strass met with Thomashauer and Snocker, and they asked her to
consider the Compass Career Reappraisal Program, aprogram designed to assess the suitability of an
employee for hisor her current job or another position within Kaiser. On February 18, 1992, Strass
conditionally declined the offer for enrollment in the program, stating in writing thefollowing reasonsfor her
decision:

Inview of thefact that Kaiser Permanente will not assure me: (1) that my

right to privacy will be protected; (2) that the information obtained will be
treated asconfidentia; (3) that theinformation obtained will not be used
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to my detriment, | declineto enroll in the Compass Career Reappraisa
Program unless my enrollment isrequired as a condition to remaining
employed at Kaiser Permanente.
That same day, Thomashauer gave Strass amemorandum terminating her employment with Kaiser.” A

memo dated the same date was placed in Strass personne fileindicating that her negative attitude wasa

factor in her inability to carry out her job responsibilities effectively.

At thetime of Strass termination, Kaser had aprogressive discipline policy in effect. Thispolicy,
Section 8.03 of the Personnel Policy Manual, provided for specific stepsto befollowed prior to termination
of employment with Kaiser. Therewasadisclaimer in theintroduction of the Personnel Policy Manua
indicating that it was not acontract. However, other language in the document used mandatory termsin
setting forth various conditionsof employment, including, e.g., vacation, severancepay, healthand safety
conditions. Therewas aso adeclaration that the manual was Kaiser’ s statement of intention in matters

covered by the policy.

Il. Analysis

" The memo read as follows;

Based on your decision regarding the [Clareer [R]eappraisal [PJrogram
and our prior discussions concerning other available opportunity within the
organization, | find it necessary to terminate your employment. Inlight of
your tenure with Kaiser Permanente, we will offer you full out placement
sarvicesaswdl astwo months severancepay. Y our healthinsurancewill
continuethrough theend of the monthinwhich the second month you pay
in. In addition, you're entitled to your full vacation balance.
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A. Sandard of Review

“A judgment notwithstanding the verdict is proper only in extreme cases, where ‘ no reasonable
person, viewing the evidencein the light most favorable to the prevailing party, could reach averdict in
favor of that party.”” Lyonsv. Barrazotto, 667 A.2d 314, 320 (D.C. 1995) (quoting Oxendinev. Merréll
Dow Pharm.,, Inc., 506 A.2d 1100, 1103 (D.C. 1986), cert. denied, 493 U.S. 1074 (1990) (citations
omitted)). If thereissomeevidence from which the jury could find for a party on the required e ements of
the claim, or where the resolution of the case requires the resol ution of factud issues or adetermination of
the credibility of witnesses, the case should be submitted to the jury. 1d. at 320 (citing Washington
WelfareAss n, Inc. v. Poindexter, 479 A.2d 313, 315 (D.C. 1984)) (other citation omitted). Wherethe
tria court grantsa post-verdict motion for judgment asamatter of law, this court gppliesthe same sandard

of review on appeal. Id. (citation omitted).

B. Claim Under the Human Rights Act

In setting aside the verdict for Strass, thetria court concluded that the evidencewas insufficient
to dlow areasonablejuror to conclude that Kaiser unlawfully terminated Strassin violation of the Human
RightsAct. Specificdly, thetrid court determined that no reasonablejuror could conclude on theevidence
presented that Strass was ahandicapped person within the meaning of the Act because she hadfailed to
establish that areasonable accommodation could be made for her claimed disability. Strass arguesthat

thetria court erred invacating thejury'sfinding that Kaiser failed to accommodate her physical handicap



in violation of the Human Rights Act.

The Human Rights Act "prohibits an employer from discharging an employee based wholly or
partially upon discriminatory reasons, including physical handicap." D.C. Code § 1-2512 (a)(1) (1992)%;
American Univ. v. Commission on Human Rights, 598 A.2d 416, 421 (D.C. 1991) (citing D.C. Code
8§ 1-2512 (a)(1) (1987)). To establish aprima facie case of discrimination based upon handicap, a

claimant is required to prove that

“(a) except for his[or her] physica handicap, he[or she] isqudified tofill
theposition; (b) he[or she] hasahandicap that preventshim from meeting
the physical criteriafor employment; and (c) the challenged physical
standards have a disproportionate impact on persons having the same
handicap from which he[or she] suffers. To sustainthisprimafacie case,
there should also be afacia showing or at least plausible reasons to
believe that the handicap can be accommodated or that the physical
criteriaare not ‘job related.””

American Univ., 598 A.2d at 422 (quoting Prewitt v. United States Postal Serv., 662 F.2d 292, 309-

8 D.C. Code § 1-2512 (a)(1) reads as follows:

It shall be an unlawful discriminatory practice to do any of the following acts,
wholly or partialy for adiscriminatory reason based upon therace, color, religion,
nationa origin, sex, age, marital status, personal appearance, sexua orientation,
family responsibilities, physica handicap, matriculation, or politica affiliation of any
individual:

(2) Tofail or refuseto hire, or to discharge, any individual; or
otherwisediscriminateagainst any individual, with respect tohis
compensation, terms, conditions, or privilegesof employment,
including promoation; or to limit, segregate, or classify his
employeesin any way which would deprive or tend to deprive
any individual of employment opportunities, or otherwise
adversely affect his status as an employee|.]
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10 (5th Cir. 1981)). Special interrogatorieswere submitted to thejury inthis case covering each of the
foregoing elements.® The jury found for Strass on each of these issues. In addition, the jury found
specificaly that Strass had proved “that Kaiser intentionaly discriminated againgt her, inwholeor in part,

on the basis of her physical handicap.”

At the time relevant to this case, the Act defined a physical handicap as "abodily or mental
disablement which may be the result of injury, iliness or congenital condition for which reasonable
accommodation can be made."* D.C. Code § 1-2512 (23). Thus, under this statutory definition, Strass
had to prove that her claimed disability, hypertension, was a condition for which reasonable
accommodation could be made. I1d.; American Univ., supra, 598 A.2d at 422. Thetrial court’sdecison
setting asidethe jury’ sverdict on the claim under the Human Rights Act rested upon its conclusion that
Strass had failed to prove therewas any reasonabl e accommodation which Kaiser could have provided
that would have enabled Strassto perform the essentid functions of her job. While recognizing thet usudly,
the question of reasonableness of accommodation is a question of fact for the jury, the trial court
determined that the undi sputed facts showed that the accommodati ons requested were unreasonable as

amatter of law. Since this argument forms the basis of thetrial court’s ruling, we address it first.

®Thejury was asked to determine: (1) whether “ Strass demonstrate[d] that she had a physica handicap
that prevented her from meeting the physical criteriaof her job; (2) whether “shewas qualified tofill her
jobat Kaiser except for her physical handicap; (3) whether she showed * that the physical requirements of
thejob . . . had adigproportionate impact on other people with her same physical handicap; (4) whether
“her handicap could have been reasonably accommodated; and (5) whether “Kaiser intentionally
discriminated against her, in whole or in part, on the basis of her physical handicap.”

19 This section was repealed in 1994, but was applicable at the time Strass filed her complaint.



Strass proposed two ways for Kaiser to accommodate her condition: (1) restore staff in her
department to afull complement of four full-time public affars representatives, or (2) trandfer her to anewly
created position of Director of Community Affairs. She contendsthat thefirst requested accommodation
would haverestored the staffing in her department to theleve which existed when she handled the position
without experiencing hypertension. She contends that the alternative request, atransfer, would have
placed her in aposition of performing some of the dutiesrequired in her public affairs position, but with
fewer demands. Thus, Strass argues that the trial court erred in concluding that reasonable
accommodation could not be made becauseit failed to view thefacts and reasonableinferencesin her
favor and accepted Kaiser’ s evidentiary assessment that Strass' recommended accommaodations were

merely “speculative.”

Assuming first, for the sake of argument, that the accommodations requested would have
controlled or eliminated her hypertension, Strass had to show that the accommodations were reasonable.
Kaiser arguesthat Strass' proposed accommaodationswere not required by law, and thetrial court agreed.
Specificdly, Kaiser contendsthat an employer isnot required to accommodate ahandicapped employee
by reassigning her to adifferent position. Insupport of thisargument, Kaiser reliesupon thedecisonsin
Guillot v. Garrett, 970 F.2d 1320 (4th Cir. 1992), Chiari v. City of League City, 920 F.2d 311 (5th
Cir. 1991), and Carter v. Tisch, 822 F.2d 465 (4th Cir. 1987). Neither Chiari or Carter support

Kaser’ spogtion. InChiari, a issue waswhether reasonabl e accommodation under the Rehabilitation Act
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of 1973, 29 U.S.C. § 794 (a), required an employeeto create a new job for the handicapped individud .**
In Carter, the employee sought as an accommodation alight duty assgnment. 822 F.2d at 467. Inthat
case, the court concluded that an aternative assignment was not required “ unlessthe employer normally
provides such alternative employment under itsexisting policies.” 1d. Here, Strassdid not request the
company to create anew position, but only that it assign her to ajob reasonably available. See School Bd.
of Nassau County v. Arline, 480 U.S. 273, 289 n.19 (1987). Although dicta, the Supreme Court stated
therule on thisissue in Arline as follows:

Employers have an affirmative obligation to make a reasonable

accommodation for a handicapped employee.  Although they are not

required to find another job for an employeewho isnot quaified for the

job he or she was doing, they cannot deny an employee alternative

employment opportunities reasonably available under the employer’s

existing policies.
Id. (citing 45 C.F.R. 8§ 84.12). This passage tendsto support Strass claim that she should have been

considered for another position available in the organization.

In Guillot, thethird case relied upon by Kaiser, the 4th Circuit declined to read the passage from
Arline asimposing upon the employer an obligation to assignto another position, an employee who was
no longer qualifiedto hold hiscurrent position, with or without accommodation. Guillot, supra, 970 F.2d

at 1326-27. Theemployeein Guillot had lost atop security clearance after it was learned that he failed

1 “ Section 504 of the Rehabilitation Act of 1973 prohibits discrimination against otherwise qualified
handicapped individuasin programsand activitiesthat receivefedera financia assistance” and gpplicable
federal regulations. Chiari, supra, 920 F.2d at 315, 318.
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to disclose his drug and acohol dependency. Therefore, the employee was no longer eligible for the
position he had held. The court held in Guillot that reasonable accommodation does not require an
employer “to trandfer or reassgn an employee who is not otherwise qudified for the pogtion hethen holds.”
Id. at 1327. The court did observe, however, that neither “ under the Rehabilitation or Civil Rights Acts,
may agovernment agency or department deny the handicapped employee -- because of hishandicap --
opportunitiesthat are available under existing statutesor regulations.” 1d. The primary purpose of the
Digrict’ sHuman Rights Act isto eliminate dl employment discrimination. See Daka, Inc. v. Breiner, 711
A.2d 86, 94 (D.C. 1998) (citing Estate of Underwood v. National Credit Union Admin., 665 A.2d
621, 637 (D.C. 1995) (referencing thelegidative history of the Human Rights Act). It would further that
objectiveto interpret reasonable accommodation to include, as the Supreme Court articulated in Arline,
supra, that the employer “cannot deny an employee alternative employment opportunities reasonably

available under the employer’ s existing policies.” Arline, 480 U.S. at 289 n.19.

Under the Americans with Disabilities Act (ADA), 42 U.S.C. 88 12101 et seq. (1995), the
definition of reasonable accommodation includes “job restructuring” and “ reassignment to a vacant
position.” Beck v. University of Wisconsin Bd. of Regents, 75 F.3d 1130, 1135 (D.C. 1996) (citing 42
U.S.C. 8§ 12111(9)); see also Johnston v. Morrison, Inc., 849 F. Supp. 777, 779 (N.D. Ala. 1994).
Kaiser points out correctly that thislaw did not become effective until July 26, 1992, after Strass
discharge. SeeMorrisonv. Carleton Woolen Mills, Inc., 108 F.3d 429, 443 (1st Cir. 1997). The ADA
isnot retroactive. 1d. Kaiser contends, therefore, that this court cannot ook to the terms of the ADA or

casesdecided under it for guidance, unless consistent with prior Rehabilitation Act law. To addressthis
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issue, we need not resolve whether this court can |ook to subsequent enactments and cases based thereon
asguidance for the meanings of wordsin our own preexisting statute. For, not only isthere nothingin the
Human Rights Act which would preclude an interpretation of reasonable accommodation in our statuteto
include the requirement that the employer not deny reasonabl e alternative and avail able employment for
whichtheemployeeisqualified, but that meaning may beinferred within the context of the Act, particularly
givenitsbroad purposes. SeeArline, supra, 480 U.S. at 289 n.19. Clearly, the employer could not deny
her the employment because of her handicap without violating the Human Rights Act. Id. We are
persuaded that, in determining whether the employer failed to make reasonable accommodation for Strass
condition, thejury could consider properly evidencethat therewasavacant position available which Strass
was qualified to fill. The position, according to Strass' evidence, was less demanding. Instead, the
company hired for the position someone who, according to the evidence, had difficultiesin two other
management positions with the company. Considered with the other evidence of how Strass’ termination
came about, the jury could have concluded that the employer could have, but declined to, accommodate
her condition. Kaiser arguesthat it sought to accommodate Strassin other ways, but that sheinsisted on
only two accommodations. Consdering al the evidence and the reasonable inferencestherefrom, the jury

was at liberty to reject Kaiser’ s version of the events.

Strass also requested as an accommodation that Kaiser restore the staff removed from her
department. Kaiser arguesthat employersarenot required to assign employeesor hire new employees
to perform an employee’ s duties in order to accommodate that individual’s condition. While job

restructuring, under certain circumstances, may be a reasonable accommodation, an employer is not
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required to reall ocate essentia functions of aparticular position. Johnston, supra, 849 F. Supp. at 779.*
Theemployer isnot required to hire saff to perform the essentid functions of the job which the employee
cannot perform. 1d. at 779-80; accord, Reigd v. Kaiser Found. Health Plan, 859 F. Supp. 963, 973
(E.D.N.C. 1994). Anemployer isnot required "to make fundamental or substantial modificationsin its
operations to assure every disabled individual the benefit of employment.” 1d. (citations omitted).
Moreover, an employer is not required to place a stress-sensitive employee in avirtually stress-free

environment. Pesterfield v. Tennessee Valley Auth., 941 F.2d 437, 442 (6th Cir. 1991).

However, this caseis different than Johnston, Reigdl, and Pesterfield. Here, there was evidence
that Strass could perform her functionsbefore her staff wasremoved. Shedid not request additional staff
to perform her job; sherequested to return to the status quo before she experienced the conditionswhich
brought on the hypertension. The vacancies needed to befilled in order that she could perform her job,
and the new staff, presumably, could perform the jobs previoudy performed by former staff. Therewas
evidence that the company deferred filling the vacancies until after Strass' termination. As Strass
summarizes her argument, the jury could have determined from the evidence that the company learned of
her disability, attempted to force her to quit by failing to fill the positions on her staff essential to the
performance of thejob, denied her dternative employment for which shewas qudified, and then filled the
staff positionsfor her replacement shortly after sheleft Kaiser. Whilean employer isnot required to hire

employeesto perform the functions of the job that ahandicapped individua cannot perform, the employer

2 In determining the kind of proof required to prove Human Rights Act violaions, this court haslooked
to cases decided under analogous federa statutes for guidance. American Univ., supra, 598 A.2d at
422.
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cannot ddliberately creste conditionswhich render it impossblefor a handicapped person to dischargethe
respons bilities of the position for the purpose of forcing the handicapped personto quit. That isessentidly
Strass cdlaiminthiscase® Although Kaiser offered evidence to counter Strass' evidence as outlined, the
jury could havergected itinfavor of Strass' version of thefacts. Viewing the evidencein thelight most
favorableto Strass, it cannot be said that no reasonablejuror could find in her favor onthe Human Rights

Act claim.

Ka ser makestwo additiona argumentswhich requireonly brief discusson. Kaiser arguesthat no
reasonablejuror could find that Strass had a physica handicap within the meaning of the Human Rights Act.
It contends first that Strass did not prove that she had a perceived or actua disablement and that her
condition did not meet the definition of a handicapped person under federal law in that it did not
substantially limit one of her major life sfunctions.  Our dissenting colleague aso takes this position.

Instead of applying the definition of handicap which wasin effect at thetime Strass' claim arose, D.C.

B Strassalso claimed discrimination based upon disparate treatment. Thetria court did not consider
thisissue separatdy in ruling on the motion for judgment asametter of law. Inlight of our digpostion, we
need not addressiit here.

¥ Under federal regulations, a handicapped person was defined at the time Strass' cause of action
arose as one who:

(2) hasaphysica or mental impairment which substantially limits one or more of such
person’ smagjor life activities, (2) hasarecord of suchimpairment, or (3) isregarded as
having such an impairment.

29C.F.R. 81613.702 (a)(repeded 1992). Thedefinitionisthe sameunder the ADA, 42U.S.C. §12102
(2) and current regulations under the Rehabilitation Act. See 29 C.F.R. § 1614.203 (a) (1999).
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Human Rights Act, D.C. Code § 1-2502 (23) ** and regulations then in effect, 33 D.C. Reg. 4546 §
599.1 (August 1,1986),' they rely principally on the more restrictive requirements of the subsequently
amended local statute which redefined the protected class using the term “disability,” instead of
“handicapped.”* Although the term disability in the amended version of the Human Rights Act is defined
inlanguageidentical to thefedera definition appearinginthe Americanswith DisabilitiesAct, 42 U.S.C.
812102 (2) and federd regulations, the new law and the federd case law interpreting this language, cited

in the dissenting opinion, are not controlling in resolving this case which arose under prior law.

Moreover, thisissueis not properly beforethis court. Kaiser did not proceed to trid on the theory
that the definition of disability under the subsequent enactment controlled.” It did not raisethisissuein

itsmotion for judgment asamatter of law, and thetria court did not consider it.*® Rather, initsmotion,

> Theterm “handicap” wasthen defined in the Human Rights Act as*“abodily or mental disablement
which may bethe result of aninjury, iliness or congenital conditions which does not preclude the capacity
to perform a particular job and for which reasonable accommodation can be made.”

'8 For the applicable text of this section, see note 21, infra.

7 The term “disability” is defined in the amended Human Rights Act as

aphysical or menta impairment that substantially limits one or more of the mgjor life
activities of anindividua having arecord of such animpairment or being regarded as
having such an impairment.

D.C. Code § 1-2502 (5A) (1999).

8 Thetrial court instructed the jury consistent with the definition in the prior statute.

Y9 Indeed, Kaiser again asserts in its brief that the law enacted after Strass’ claim arose is not
(continued...)
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Kaiser relied specifically upon the definition prior to the amendment of the Human RightsAct, i.e., D.C.
Code §1-2502(23).% Then, it argued only that Strass did not meet the definitional requirementsof § 1-
2502 (23) factually because: (1) her condition was controlled by medication and her pressurewas|ow at
one point; and (2) there was no showing that reasonable accommodation could be made for her condition.
“[1]t isnot appropriate & thisjunctureto inject adifferent defense theory which was not presented at trial.”
Vector Realty Group v. 711 14" ., 659 A.2d 230, 233 (D.C. 1994) (citing Easter Seal Soc'y for
Disabled Childrenv. Berry, 627 A.2d 482, 488-89 (D.C. 1993)). Thereare some differences between
federd law and the Human Rights Act and the regul ations governing it which define more broadly those

covered under the Act.?*

13(....continued)
controlling. Inarguing for rgection of aright in the employee for reass gnment in some circumstances under
42 U.S.C. §12111 (9)(B), it arguesthat the provision is not applicable because it became effective after
Strass discharge. Kaiser acknowledgesthat whilethe court may |ook for guidancein ADA caseswhich
are consistent with therelevant law, “the Court should not afford Strass a substantive reassignment right
that no law afforded during the time she was employed.”

% Kaiser did not challenge by cross-appeal the correctness of thetrial court’ sinstruction based onthe
definition of thelaw in effect at thetimethe clam arose. Thus, thetrid court’ s determination in that regard
would not be properly before us. See Bible Way Church v. Beards, 680 A.2d 419, 431 (D.C. 1996),
cert. denied, 520 U.S. 1155 (1997); Griffith v. Butler, 571 A.2d 1161, 1163 n.3 (D.C. 1990).

2 The Didtrict of Columbia Employment Guidelinesfor Human Rights Law, 33 D.C. Reg. 4560 §
599.1 provides the following definition for physical handicap, in pertinent part:

A bodily or mental disablement which may betheresult of injury, illnessor congenita
condition which does not preclude the capacity to perform aparticular job and for which
reasonable accommodation can be made. Physical or mental disablement means any
physiologica disorder or condition. ... Theterm physical or menta disabilitiesincludes,
but isnot limited to, such diseasesand conditionsas. . . heart disease, diabetes, mental
retardation, and emotional illness.



17

Under the provisions of the Human Rights Act in effect at thetime her claim arosg, it is sufficient
that Strass showed that she had a physical disability and that Kaiser discriminated against her in her
employment, inwholeor in part, because of it. Although Kaiser pointsto other evidence fromwhich the
jury could have found that it had non-discriminatory reasonsfor discharging Strass, there was evidence
fromwhichthejury could have determined that thereasonseither did not exist or were pretextud. Thejury

apparently did that, and there is no basis for disturbing its findings.?

C. Contract Claim

Strassarguesthat thetria court erred in setting aside the jury's verdict on her breach of contract
claim. Strass' theory of recovery wasthat Kaiser breached itsimplied contract by terminating her without
following the progressive discipline policies outlined in Kaiser's Personnd Policy Manud (Manud), and the

jury found in her favor on that clam.? In  granting Kaiser's post-

2 Inany event, we are satisfied that there was ample evidence from which the jury could find, asthe
jury did, that Strass' condition, although controlled by medication, wasadisability within the meaning of
the Act. SeeHarrisv. H & W Contracting Co., 102 F.3d 516, 522 (11th Cir. 1996) (disease capable
of substantidly limiting mgjor lifeactivitiesif left untreasted qualifiesasahandicap); seealso Oswalt v. Sara
Lee Corp., 74 F.3d 91, 92 (5th Cir. 1996) (recognizing that evidence that high blood pressure
substantialy limitsamagjor life activity may bring it within the ADA). Compare Sutton v. United Sates
Airlines, Inc., 119 S, Ct. 2139 (1999) ( upholding dismissal of complaint for disability discrimination under
the ADA where glasses or contact lenses corrected the petitioners' vision to function identically with
individualswithout asimilar impairment), with Murphy v. United Postal Serv., 119 S. Ct. 2133, 2137
(1999) (citing Sutton and uphol ding affirmance of summary judgment based upon determination of no
disahility inthat petitioner’ s conditionin amedicated state does not substantialy limit amgjor life activity
under the ADA).

% Thetrial court instructed the jury with respect to the breach of contract claim:
(continued...)



18

trial motion for judgment asamatter of law, thetrial court concluded that "the evidence presented at tridl
wasinsufficient to allow areasonablejury to concludethat there was an express or implied agreement
between Kaiser and its empl oyeeswhich superseded the disclaimer inthe Manual, or that there were any
gpecia circumstancesor inducements suggesting that plaintiff had acontract different fromthat of the other
Kaser employees” Strassargueshere, asshedidinthetria court, that Kaiser's disclaimersin the Manua
donot automatically relieveit of itsobligation to follow the progressive discipline policies set forthinthe
Manua beforeterminating her employment. Shecontendsthat theevidencewassufficient toalow thejury
to concludethat Kaiser had that contractual obligation. Kaiser contendsthat the Manual's contractua
disclaimer was unambiguous and that there was no evidence of any agreement which would supersedeit.
Wereview first thelegal principlesgoverning our resolution of the parties respective positionsand then

consider their application to the facts presented at trial.

Thereisawell-settled presumption in thisjurisdiction that "a hiring not accompanied by an

2(...continued)
Oneof theissuesthat you'll haveto consider in determining whether the policy manua was
acontract istheeffect of thedisclaimer of that manua. Whileinitsexpressdisclaimer that
themanua isnot acontract, it [is] evidence that the employer did notintend to be bound
by it, other provisions of the manual and the employer's actions may contradict and
demonstrate that there was a contract, notwithstanding the disclaimer.

Thus, the employer'smanud or itsother written policies, statement or itsingtructionstoits
employees may show that the employer redlly had contracted with its employeesto follow
theprovisonsof themanua. But unlessthe plaintiff has established by apreponderance
of al the evidencethat Kaiser clearly planned to abandon the disclaimer and enter intoa
new agreement with the plaintiff, your verdict on the plaintiff's contract clam must be for
Kaiser.
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expression of aspecificterm of duration creates an employment relationship terminable at will by either
party at any time." Nickensv. Labor Agency of Metro. Washington, 600 A.2d 813, 816 (D.C. 1991)
(citationsomitted). However, thispresumption can berebutted by evidencethat the partiesintended that
termination be subject to specific preconditions. 1d. (citing Washington Welfare Assn, Inc. v. Whedler,
496 A.2d 613, 616 (D.C. 1985)). Theterms of an employer's personnel or policy manua may be sufficient
to raiseajury question asto whether the manual crestes contractud rightsfor theemployee. Wheder, 496
A.2d at 615; Nickens, 600 A.2d at 817. In Whedler, the letter of employment specified no period of
employment; however, theemployer's Personnel Policy and Procedures Manua distinguished betweenthe
proceduresfor discharge of permanent and probationary employees. 496 A.2d at 615. InWhedler, it was
determined that Since these termsin the Manua evidenced the parties intent that certain preconditions be
met before the employment could be terminated, the contract was di stinguishable from an employment-at-
will contract. I1d. a 616. Thus, thetria court's decision permitting the caseto go to the jury and denying
the employer'smotion for judgment notwithstanding the verdict wasupheld. 1d. Similarly, inNickens, the
employee contended that the empl oyer'spersonnd policiesmanua established preconditionstotermination
which the employer breached. 600 A.2d at 817. There, the policies manual required that each staff
member receiveacopy and "accept 'the position and the Personnel Policiesgoverning his’her employment'
inwriting," after which the agency head would sign the employeeaction form. Id. We said that these
factors provided evidence that the partiesintended the manua to establish contractud rights, or at the very

least, raised afactual question for resolution by the factfinder. 1d.

Thedecisionsin Wheeler and Nickens show that contractual rightsmay arise from languagein
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employeemanuas. However, employerscan effectively disclamany implied contractud obligationarising
from such provisions. Smithv. Union Labor LifeIns. Co., 620 A.2d 265, 269 (D.C. 1993) (citing Goos
v. National Assn of Realtors, 715 F. Supp. 2,4 (D.D.C. 1989)). "Thelega effect of such adisclaimer
is, inthefirst instance, aquestion for the court to decide.” Id. In Smith, adisclaimer in the personnel
handbook stated that "it is not an employment contract and does not guarantee any fixed terms and
conditions of employment. . .. Employment for management personnel is for no definite period, is
terminable at will and is subject to satisfactory performance.” 620 A.2d a 269 n.1. Thislanguage, absent
factsor circumstancesindi cating asuperseding agreement or unconscionability, wasfound sufficient for the
court to conclude as amatter of law that the management empl oyee was an employee at-will who could

be discharged with or without cause. 1d. at 269.

Not in every case will a contractual disclaimer clause be adequate to relieve an employer of
obligations specified initsregulations. See Greenev. Howard Univ., 134 U.S. App. D.C. 81, 88, 412
F.2d 1128, 1135(1969).** In Greene, provisionsin the university's Faculty Handbook made clear that
afaculty member who was not findly informed by April 15 that his contract would not be renewed, had
reason to believe that he could rely on returning to the university the following semester. 134 U.S. App.
D.C. a 86-87,412 F.2d at 1133-34. Theuniversity argued that it had no contractua obligationto give
such notice because qualifying language in the employee’ s handbook relieved the university of any
obligationto observeitsregulationsto that effect. Includedinthe handbook wasasection reading, “without

contractual obligation to do so” in connection with its purpose to give employees notice by certain fixed

# The opinion in Greene is binding precedent under M.A.P. v. Ryan, 285 A.2d 310 (D.C. 1971).
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dates. 134 U.S. App. D.C. at 87,412 F.2d at 1134. TheD.C. Circuit rejected the argument that other
provisionsof the handbook were negated automatically by the disclaimer and held the disclaimer tobein
conflict with arationa interpretation of the bargain between the parties. 134 U.S. App. D.C. at 88, 412
F.2d at 1135. Against theselegal principles, we consider whether the disclaimersin Kaiser’s Policy
Manua and Handbook entitle Kaiser to judgment asameatter of law, or whether construed in light of other
provisonsinthedocuments, ajury triable questioniscreated asto Kaiser’ sobligationsto its employees

before termination.

Kaser rdiesupon disclamersin the Manua and the Empl oyee Handbook to support its argument
that therewasno contractua requirement that Kaiser comply with progressive discipline proceduresbefore
terminating Strass. Theintroduction inthe Manual statesthat it isnot acontract, readingin relevant part
asfollows:

This Personnd Policy Manud is designed to provide each employee with
aclear set of guidelinesfor situations which develop in the workplace.
Thismanud isnot acontract, but rather astatement of the intention of the

Kai ser-Georgetown Community Health Plan, Inc., in matterscovered by
the policies contained herein.

Similarly, the Employee Handbook statesthat "[t]he contents of the [Manual] are presented as a matter
of information only and are not to be understood or construed as a promise or contract between the
Company and itsemployees." However, as Strassargues, other provisionsof the Manual contradict these

disclaimers. While Kaiser’sPolicy Manual states at the outset that it isnot acontract, it declaresin the
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very same sentencethat it is” astatement of theintention of Kaiser . . . in matters covered by the policies
contained [in thedocument].” Some evidencethat the policy’ stermsare mandatory also appearson the
next page of the document, which provides:

Wherethere are conflictswith existing union contracts, the contracts shal

be controlling. However, whereunion contractsare silent, the Personnel
Policy Manual shall be controlling. (Emphasis added.).

Strass argues that the Manual affirmatively imposes reciprocal duties upon non-probationary
employees. Further, she contends there was evidence that Kaiser's practices were to conform to the
progressive discipline procedure. Section 8.03 of Kaiser's Personnel Policy Manual covers* progressive
discipline.”® This procedureincludesthe following steps. (a) informa counsdling; (b) forma counsdling;
(c) written warning; (d) final warning, suspension; (€) discharge; and (f) immediate dismissal for severe
infractions. It also provides for documentation of disciplinary action and for representation of the

employees during disciplinary meetings.

The section on progressive discipline contains language which tends to support that Kaiser

% The relevant portion of Section 8.03 reads as follows:

The disciplinary procedure which follows isintended as a guide for
supervisors and employeesto follow for most problemswhich arisein the
workplace. However, severe infractions or problems such as gross
misconduct or gross neglect of duty may warrant by-passing any or al of
the early stepsin the procedure.
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intended, and the employee could reasonably expect, that application of this policy wasrequired before
termination. TheManud provides, for example, that “[i]nformal counsdling will occur when the supervisor
recogni zes unsatisfactory work performance”; that “[f]ormal counseling will occur after a repeated
infraction”; “[t]hefina warning will be administered asthefourth step . . .” ; and that “[€]xcept in cases of
grossmisconduct or gross negligence, adischargewill be preceded by afina warning.” Thissection of the
Manual ispreceded by Kaiser’ s statement that it istheir “policy to adhere to an established protocol to

ensure fair and consistent treatment of employees in handling of disciplinary action.”

Other provisonsof the policy aso support Strass' position that it wasintended by Kaiser to govern
the rights and responsibilities of Kaiser and its employees. These provisions are aso covered by the
mandatory term, “shall,” rather than the permissive, “may.” The Manua containsprovisonsgoverning
leave, wages, salary, benefits, health and safety, employee services, grievance procedures, and other
conditionsof employment. Anexamination of these sectionsreved that they specify obligationsfor both
the employer and employee. The Manud designates, for example, specific holidaysfor which employees
will be pad, providing that “when aholiday fdlson Sunday, thefollowing Monday shall be apad holiday.”
(Policy Manud, Section 3.01). It providesfor a“floating holiday” for which compensation ““shall’ be
equd to the employee sregularly scheduled work day,” up to eight hours. (Policy Manud, Section 3.02).
Ininstances of non-compliance with the provisions set forth in the Manual, the employeeis subject to
forfeiture of certain benefits. For example, under Section 8.04, unless non-probationary employees
comply with the notice requirements for termination set forth in the policy, that employee “shdl not be

entitled to payment of . . . accrued [vacation] leave.” Itisdifficult to comprehend how the non-contractua



24

qudifier in the beginning of the Manua can be viewed reasonably to abrogate what clearly appear to be
obligations of the employer and employee of thistype. By adopting written policies for consistent

application to the terms of employment,

“the employer chooses, presumably in its own interest, to create an
environment in which the employee believesthat, whatever the personne
policiesand practices, they are established and officia at any giventime,
purport to be fair, and are applied consistently and uniformly to each
employee.”

Sscov. GSA Nat'| Capital Fed. Credit Union, 689 A.2d 52, 57 (D.C. 1997) (quoting Toussaint v.

Blue Cross & Blue Shield, 408 Mich. 579, 292 N.W.2d 880, 892 (1980)).

“This court has held that a personnel manual that states specific preconditions that must be met
beforeemployment will beterminated issufficiently clear to rebut the presumption of at-will employment.”
Rinck v. Association of Reserve City Bankers, 676 A.2d 12, 16 (D.C. 1996) (citing Wheeler, supra,
496 A.2d & 616 ). Whilethereislanguagein Kaiser’s policy manud that it isnot a contract, thisqudifier
isrationdly a oddswith other languagein the document. Construing the document asawhole, ajury could
conclude reasonably that the employer intended to be bound by itsterms, including thoserelated to its
progressive discipline policy. See Greene, supra, 134 U.S. App. D.C. at 88, 412 F.2d at 1135. The
progressvediscipline policiesin this case established preconditionsto termination, and aresmilar tothose
provisions which can rebut the presumption of at-will employment. See Ssco, supra, 689 A.2d a 57; see

also Rinck, 676 A.2d at 16 (citation omitted). We recognize that Ssco allows that an employer, by
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disclamer, may negate the reasonableness of the employee’ sexpectation that the employer will be bound.
689 A.2d at 57. However, that does not answer the question whether the disclaimer in this case,
considered with referenceto the entire document, effectively relieved Kaiser of any and al obligations
whichthepoliciesset forth. See Greene, 134U.S. App. D.C. at 87,412 F.2d at 1134. A jury question
wasra sed astothisissue. Therefore, thetrid court’ sinitia determination to submit theissuetothejury was

correct, and the decision to set aside the jury’ s verdict on the claim, erroneous.”

For theforegoing reasons, the grant of judgment asamatter of law for Kaiser isreversed, and the

caseisremanded withinstructionsfor thetrial court to consider first Kaiser’ saternate request that the

jury’s award of damages be reduced.?’ If denied, then, the jury verdict shall be reinstated.

Reversed and remanded.

ScHwWELB, Associate Judge, dissenting: Unlike my colleaguesin the mgority, | find myself in

substantial agreement with thewritten opinion of thetria judge, Honorable PatriciaA. Wynn, inwhich she

% Thetrial court had previoudy denied Kaiser’ smotion for summary judgment presenting essentialy
thesametheory. Inlight of our disposition of thisissue, we need not decide whether the motionsjudge's
prior ruling denying summary judgment for Kaiser on thisquestion precluded thetrid court from consdering
the issue because of “law of the case” rules, which generdly preclude a court from reconsdering the same
question of law previoudy decided by acourt of coordinate jurisdiction. See Williamsv. Mount Jezred
Baptist Church, 589 A.2d 901, 907 (D.C. 1991). We dso need not consider whether thetria court erred
in denying admission of evidence of orders and training that Strass received from Kaiser showing its
requirements that the policies in the Manual be followed.

% Kaiser did not designateitsrequest asonefor remittitur, but that appearsto beitsnature. Therefore,
we remand to the trial court for consideration of the issue.
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set asidetheverdictinMs. Strass' favor and held that Kaiser was entitled to judgment asamatter of law.!
For some of the reasons stated by Judge Wynn, and for the additional reasons set forth below, |

respectfully dissent.

BREACH OF CONTRACT

| begin, asdid thetrid judge, with aconsderation of Ms. Strass claim for breach of contract. Ms.
Strass assertsthat Kaiser’ s Personnel Policy Manua impaosed a contractua obligation on Kaiser to follow
the progressive discipline policies described therein. Although a policy manual may, under some
circumstances, constituteacontract, an effective disclaimer will defeat any inferencethat acontractual
obligationisbeing undertaken. See, e.g., Smithv. Union Labor Lifelns. Co., 620 A.2d 265, 269 (D.C.
1993). Inthiscase, thetrid judge held asamatter of law that Kaiser’ sexpress disavowals of any intention
to enter into abinding contract were fatal to Ms. Strass' breach of contract claim. See appendix at pp.

[3]-[9]. | find the judge’ s reasoning persuasive, and add the following observations of my own.

Kaiser madeit clear inthevery first paragraph of its Personnel Policy Manud that “[t]hismanua
isnotacontract.” (Emphasisadded.) Inaddition, Kaiser' sEmployee Handbook, of which Ms. Strass

acknowledged receiving a copy, states that the contents of the Manual “are presented as a matter of

! | attach Judge Wynn's order as an appendix to this opinion.
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information only and are not to be understood or construed as a promise or contract between the
Company and itsemployees.” (Emphasis added.) Kaiser could hardly have stated more clearly its
intention not to be legally required to adhere to the procedures described in the Manua and not to give
up itsfreedom of action. Nevertheless, my colleaguesin the mgority hold that Kaiser was contractualy

obligated to Ms. Strass.

“In order to form abinding agreement, both parties must have the distinct intention to be bound;
without such intent, there can be no assent and therefore no contract.” Edmund J. Flynn Co. v. LaVay,
431 A.2d 543, 547 (D.C. 1981). Accordingly, in determining whether the parties have entered into a
contract, the question whether the partiesintended to be bound must be* closely” examined. See Jack
Baker Inc. v. Office Space Dev. Corp., 664 A.2d 1236, 1239 (D.C. 1995) (citing LaVay). A “close”
examination of the Personnel Manua and Employee Handbook revea sthat Kaiser did not intend to be
contractualy bound and took the trouble to say so, prominently and forcefully. Inmy opinion, Ms. Strass
iseffectively asking the court to write anew and binding contract for partieswho never enteredinto one.

Thiswe are not empowered to do. See, e.g., Watersv. Kopp, 34 App. D.C. 575, 582 (1910).

Moreover, an employment relationship, such asthe one between Kaiser and Ms. Strass, is subject
towell-established legal principles. A contract of employment is presumed to be terminable at-will, and
this presumption may be successfully rebutted only where the parties have  stated clearly their intention to
limit the employer’sright to terminate.” Perkinsv. District Gov't Employees Fed. Credit Union, 653

A.2d 842 (D.C. 1995) (quoting Littell v. Evening Star Newspaper Co., 73 App. D.C. 409, 410, 120
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F.2d 36, 37 (1941). “[W]hereno suchintentisclearly expressed . . . the assumption will bethat . . . the
parties havein mind merely the ordinary business contract for a continuing employment, terminable at the

will of either party.” Littell, supra, 73 App. D.C. at 410, 120 F.2d at 38.

My colleagues point to the use of words such as“shdl” dsawhereinthe Manud. They suggest that
such terminology is mandatory in nature and renders the Manual ambiguous, in spite of Kaiser’s
disclaimers. | cannot agreethat use of these words can convert anon-binding statement of policy into an
enforceable contract. In my opinion, the document asawhole leaves no doubt asto its meaning, which
canbesummarized asfollows: “Thisistheway weordinarily do things, but weare not contractualy bound
to dotheminthat way.” Insum, Kaiser did not intend to enter into a contract, it unequivocally stated that
intention, and the court cannot make and enforce a contract to which the parties never agreed. But even
if there were some doubt asto the meaning and effect of Kaiser’ sdisclaimers—and | discern none—it
cannot fairly besaid that the partiesin this case have clearly entered into abinding contract modifying Ms.
Strass' statusasan at-will employee, see Perkins, supra, 653 A.2d at 842, when the documentswhich,
according to Ms. Strass, constitute that contract, explicitly state that thereis no contract and that the

Manual is not to be understood or construed as an enforceable obligation or even as a promise.

My colleaguesrely heavily on Greenev. Howard Univ., 134 U.S. App. D.C. 81, 412 F.2d 1128
(1969). Seema. op., ante, at [19-20]. Inthat case, non-tenured instructors at Howard University who
had allegedly participated in on-campus disturbances claimed that, without notice to the instructors, the

Univerdity had refused to renew their gppointments, and that thisrefusa was in violation of the University’s
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obligations as set forthin the Faculty Handbook. Section IX of the Handbook provided that “[i]t will be
the practice of the University, without contractua obligation to do so,” to give advance written notice at
specified times during the academic year to instructors who would not be retained for the following
academicyear. Inauniversty setting, the necessity for such noticeisapparent, for faculty membersneed
to know in advance whether they will beretained, so that they may maketimely application elsewherein
case of non-retention. The notification dates specified in the Faculty Handbook having passed, the
instructors had been led to believe that their contractswould be routinely renewed. After the on-campus
disturbances, however, theinstructorswere peremptorily notified, without opportunity for ahearing, that

they would not be retained on the Howard faculty.

Reversing the tria court’s decision in favor of the University, the Court of Appeals held that

the contractual relationships existing here, when viewed against the
regulations prescribed for, and the practices customarily followed in, their
adminigtration, required theUniversity inthespecial circumstanceshere
involved to afford the teachers an opportunity to be heard.

Greene, 134 U.S. App. D.C. a 84, 412 F.2d at 1131 (emphasis added). The court did not decide the
ubstantiveissue, namely, whether, notwithstanding itsdisclaimer of acontractud obligation, theUniversity
was obliged to retain theinstructors where the noti ce contemplated in the Handbook had not been timely

given.
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Thekey wordsin the above-quoted passage from Greene arethosethat | haveitalicized —“inthe
specia circumstances hereinvolved.” The court obvioudy wrotein thislimitation deliberately, and the
reader wasthusforewarned that the court was not fashioning abroad rule embracing casesin which such
gpecid circumstancesdid not exist. The Greene casearosein therather esoteric world of academe, with
itsown traditions and expectations, and the court’ s entire opinion reflectsthis critical fact. The court

explicitly stated:

Contracts are written, and are to be read, by reference to the norms of
conduct and expectations founded upon them. Thisisespecidly true of
contracts in and among a community of scholars, which is what a
university is. The readings of the market place are not invariably apt
in this non-commercial context.

134 U.S. App. D.C. a 88, 412 F.2d at 1135 (emphasis added).

Because “the readings of the market place” were not implicated in Greene, the court made no
mention at al of the principles that would have governed the controversy if the instructors had been
discharged by acommercid enterprise such asKaser. The opinion in Greene contains no discussion, for
example, of the presumption that an employment contract isat will, nor did the court advert to the rule that
an intention to rebut that presumption must be stated clearly and unequivocally.? The court thus did not

decide or even explicitly addressthelegd issuethat control sthe present appeal or the caselaw that informs

2 The court in Greene did not cite its own earlier decision in Littell, nor did it discussthe legal
principles set forth in that case.
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that issue.

Given the fundamental principle that there can be no contract where the parties have not clearly
agreed to be contractually bound, one might quarrel with the decision in Greene even in the academic
context inwhich that case arose.® But bethat asit may, | discernno specia or other circumstancesin the
present case which would permit the court to creste and enforce a contract into which Kaiser never agreed
to enter, nor should we hold that the Manua and Handbook reflect a“clear” intent to depart from the at-
will doctrine when those documents forcefully proclaim the exact opposite.* If this court treats the
descriptioninamanua of an employer’ s procedures as abinding and enforceable contract even in theface
of strong disclaimers such as Kaiser’s, the foreseeabl e effect of such aholding will be to discourage
employers from providing manuals to their employees and from reducing their ordinary (but non-

mandatory) procedures to writing. Such a consequence will benefit neither employers nor employees.

% Greeneis, however, binding on usunder M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C. 1971), and the
guestion whether that case was correctly decided on its factsis therefore academic.

* Although my analysis makesit unnecessary to reach the point, | note that the court in Greene also
relied onthe University’ s consi stent adherence to the provisions of the University’ sHandbook, which
adopted the “ Standard for Notice of Non-Reappointment” adopted by the American Association of
University Professors (AAUP). 134 U.S. App. D.C. a 86-87 & n.7, 412 F.2d 133-34 & n.7. Inthis
case, on the other hand, thetrial judge concluded that “[t]here was no evidence which would support a
finding that the[progressivediscipline] procedureswererigidly appliedto al employeesasamatter of
right.”
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DISABILITY

In 1992, when Kaiser fired Ms. Strass, the Digtrict’ s Human Rights Act made it unlawful, inter
alia, to discharge an employee “wholly or partialy for a discriminatory reason based upon . . . physica
handicap.” D.C. Code §1-2512 (a)(1) (1992). At that time, “physica handicap” wasdefined as“abodily
or menta disablement which may bethe result of injury, illness or congenital condition for which reasonable
accommodation can be made.” D.C. Code 8§ 1-2512 (23) (repealed). The present appeal is governed

by the definition of physical handicap then in effect.

In 1994, the Council passed the Human Rights Act of 1977 Disability Definition Amendment Act
(DDAA). SeeAct No. 10-228, 41 D.C. Reg. 2583-84 (May 13, 1994).° In the new statute, the Council
deleted dl referencesto“physical handicap” and substituted therefor theterm “ disability.” The1994 Act

contained the following definition of that term:

“Disahility” meansaphysica or mental impairment thet substantialy limits
oneor moreof themgor life activities of anindividua having arecord of
such an impairment or being regarded as having such an impairment.

D.C. Code § 1-2502 (5A) (1999). The definition of “disability” in § 1-2502 isidentical to the “ federal”

definition that appearsin the Americans with Disabilities Act (ADA), 42 U.S.C. § 12102 (2) and in

®> Nothing in this opinion suggests that the DDAA appliesretroactively to thiscase. Cf. mg. op. at [15]
& nn. 19 & 20. Rather, my point isthat the coverage provided by the District of Columbialaw and
regulationsin 1992 was identical to, and no broader than, the reach of the Human Rights Act today.
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regulations adopted by the Equal Employment Opportunity Commission (EEOC) under the federal

Rehabilitation Act of 1973. See 29 C.F.R. § 1614.203 () (1999).

Ms. Strass seems to argue, and the mgjority appears to assume, that although the relevant
provisions of the Human Rights Act are now identical to those of the ADA, the protections provided by
Digtrict law in 1992 were broader than those available under federad law. Thisisincorrect. Indeed, any
suggestion that the 1994 moderni zation of statutory terminol ogy effected asgnificant changein substantive
law isquiteinaccurate.® On the contrary, the federd standard for determining disability had been apart
of Digtrict of Columbialaw since 1986, when the Office of Human Rights and the Commission on Human

Rights promulgated “Physical Handicap Guidelines.” These Guidelines stated, inter alia:

® Ms. Strass' argument that coverage under the Human Rights Act, before its amendment in 1994, was
broader than federal coverage under thefederal ADA assumesthat in 1994, when the Council adopted
thefederal terminology, it intended to cut back on the coverage of the Act. If, asMs. Strassinsists, the
pre-1994 statute was broader than the ADA, then it was also broader than the current District statute,
which isidentical in relevant respectsto the ADA. Under Ms. Strass' theory, the Council must have
enacted the 1994 amendment in order to reduce the protections provided to disabled citizens of the
District.

Thereisnot ashred of evidenceto support any claim that the 1994 revision weakened the Digtrict’s
Human Rights Act. No such intention to place new limits on the Act’ s coverage is disclosed or even
suggested by the legidative history. See CounciL oF THE DisTRICT oF CoLumBIA, COMMITTEE ON
PuBLIC SERVICESAND Y oUTH AFFAIRS, Report on Bill 10-298, Human Rights Amendment Act of 1993
(January 12, 1994). (ThisReport aso embracesthe DDAA.) The Report, whichisquite brief, makesno
mention of substantive changesin thereach of thelaw. Rather, the Council was apparently seeking to
adopt the more up-to-date (some might say politically correct) terminology utilized in the federal statute.

If, asMs. Strass’ position assumes, the DDAA had been designed to weaken the Human Rights
Act’ sprotectionsfor disabled people, such anintent would surely have preci pitated some debate among
themembersof the Council. Chairman Lightfoot’ sReport reveas, however, that “ there [was] no need to
have an additiond hearing on Bill 10-298 because of the overwhe ming support for thishill at the December
2, 1992 hearing.”
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Except as otherwise provided in this chapter, the Office and the
Commission adopt and incorporate by reference the provisions
promulgated by the United States Equal Employment Opportunity
Commission, which appear in 29 C.F.R. § 1613.701 et seq.!”

4 DCMR §513.1; 33 D.C. Reg. 4546, 4553 (Aug. 1, 1986).

The EEOC regulations, which the District’ shuman rights agencies adopted and “ incorporated by

reference’ into the Phys ca Handi cap Guiddines, contained, dmost verbatim, the definition of “ disability,”

quoted above, which now appearsinthe ADA 2 Thelegd standard that wasin effect inthe District at the

" 29 C.F.R. §1613.701isnow 29 C.F.R. § 1615.103.

& The Employment Guidelines further defined “Physical Handicap” as follows:

A bodily or mental disablement which may betheresult of injury, illness
or congenital condition which does not preclude the capacity to perform
aparticular job and for which reasonable accommodation can be made.
Physical or mental disablement means any physiological disorder or
condition, cosmetic disfigurement, or anatomical lossaffecting oneor more
of thefollowing body systems. neurological, musculoskeletal, special

sense organs, cardiovascular, reproductive, digestive, genito-urinary,
hemic, and lymphatic, skin, and endocrine; or any menta or psychologica

disorder such asmentd retardation, organic brain syndrome, emotiond or
mental illness, and specific learning disabilities. Theterm physical or
mental disabilities includes, but is not limited to, such diseases and
conditions as orthopedic, visud, gpeech and hearing impairments, acquired
immune deficiency syndrome, cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental

retardation, and emotional illness.

33 D.C. Reg. at 4560.

| do not believethat thisdefinition canfairly be viewed as meaning that the provison of the Physicd
(continued...)
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timeof Ms. Strass' discharge wasthusidentical, for al practical purposes, to the present legal standard.
Under thelaw in effect in 1992, asunder current law, aplaintiff claiming protection under the Human Rights
Act wasrequired to demongtrate that shewas* subgtantidly limit[ed]” in her mgjor life“activities,” or that

she was regarded as being so limited. 29 C.F.R. § 1615.103 (1).

The EEOC has defined “major life activities’ as

functions such ascaring for one' s self [sic], performing manual tasks,
walking, seeing, hearing, speaking, breathing, learning, and working.

29 C.F.R. 81615.103 (2). Kaiser contendsthat Ms. Strass did not show that she was disabled under the

foregoing standard, and that no impartial jury could reasonably find that she was so disabled. | agree.

At trial, and now on appeal, Ms. Strass hastaken the position that her high blood pressure, or
hypertension, constitutes a* physical handicap” asthat term was used in the Human Rights Act prior to
1994, and isalso a“ disability” under current law. But asthe Supreme Court hasrecently noted, “[sjome

50 million Americans have high blood pressure.” Suttonv. United Airlines, Inc., 119 S. Ct. 2139, 2149

§(...continued)
Handicgp Guiddinesincorporating the EEOC regulations does not apply. The definition includes adisorder
of the skin, but this obvioudy doesnot mean that every summer rash isaphysica handicap entitling the
employeeto statutory protection. Theaffirmative adoptioninthe Physical Handicap Guidelinesof the
EEOC regulationsprovidesameansof distinguishing atrivia ailment, which doesnot trigger protection,
from asgnificant onewhich substantialy limitsamajor life activity and placesthe employee within the
protected class.
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(2999). In enacting the ADA, Congress found that “some 43,000,000 Americans have one or more
physica or mental disabilities. . ..” 42 U.S.C. § 12101 (a)(1); Qutton, supra, 119 S. Ct. at 2147. Many
people suffer from disabilities unrelated to high blood pressure — blindness, deafness, and paraplegia, to
name afew —and Congress obvioudly intended to provide protection to persons so afflicted. Sincethe
number of people suffering from hypertension (gpproximatdy fifty million) exceeded the number that the
ADA was enacted to protect (approximately forty-three million), Congress could not have considered
hypertension, without more, to be adisability warranting protection under the Act. Thus, even beforethe
Supreme Court’ sdecison in Sutton, in which the Court gave theterm “ disability” asubstantialy narrower
construction than it had previoudly been accorded by the EEOC and by eight of nine federa appellate
courts, seeSutton, 119 S, Ct. at 2153 (Stevens, J., dissenting), thefederal authoritiesuniformly supported
Kaser’ s position that “ blood pressure done, without any evidencethat it substantialy affects one or more
magor lifeactivities, isinsufficient to bringan employee within the protection of the ADA.” Oswaltv. Sara
Lee Corp., 74 F.3d 91, 92 (5" Cir. 1996) (per curiam) (quoting and aff' g 889 F. Supp 253, 258 (N.D.
Miss. 1995)); accord, Aucutt v. Sx Flags Over Mid-Amer., Inc., 85 F.3d 1311, 1318-20 (8" Cir.
1996); Murphy v. United Parced Serv., 946 F. Supp. 872, 875 (D. Kan. 1996), aff' d mem., 141 F.3d

1185 (10" Cir. 1998), aff'd, 119 S. Ct. 2133 (1999).

Viewed in thelight most favorableto Ms. Strass, the record in this case does not support afinding
that her high blood pressure substantially limited Ms. Strassin a“major life activity.” There wasno
evidence that she could not perform manual tasks, or walk, or see, or hear, or speak, or breathe. 29

C.F.R. 81615.103 (2). Ms. Strasslikewise does not contend that sheisunableto work, seeid.; onthe
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contrary, she hasworked as a consultant since her discharge, and she has earned almost as much as she
did at Kaiser. Moreover, according to Ms. Strass, she could even have done her old job if she had been
provided with sufficient staff. Ms. Strass dso assarts that she could have successfully handled the newly-
created position of Director of Community Relations—ajob for which her superiorsat Kaiser believed her

to be unsuited.

Therewas, of course, evidencethat Ms. Strass was unable to perform her former dutieswith a
reduced staff, and that it was the stress caused by her attempts to do that job that precipitated her
hypertenson. But “theinability to perform asingle, particular job does not condtitute a substantid limitation
inthemagjor lifeactivity of working.” Aucutt, supra, 85F.3d at 1319 (citing 29 C.F.R. 8 1630.2 (j)(3)(i)).
AsMs. Strasspointsout in her reply brief, her own medical expert testified that Ms. Strass' hypertension
would haveresolved if theunusua and extraordinary stress’ to which shewas exposed a work beginning
inlate 1991 had been eiminated. Itisdifficult to reconcilethistestimony with any claim that Ms. Strass

was substantially limited in the life activity of working.

Therewas evidencethat, fromtimetotime, Ms. Strass' hypertens on caused severe headaches

and neck pain, fatigue, and insomnia.® Standing alone, however, such symptoms constitute a disability

® Ms. Strass asserts that these symptoms might have been more frequent if she had not taken
medication for them. Shedso clamsthat “[her] hypertension, left unmitigated, exposed her to therisk of
life-threatening heart attack and stroke.” 1n presenting these contentions, Ms. Strassrelieson authorities
holding that the determination whether an employee suffersfrom adisability should be made without
reference to available medication or other corrective measures. See, e.g., Harrisv. H & W Contracting
Co., 102 F.3d 516, 522 (11" Cir. 1996), and the EEOC Guidelines, 29 C.F.R. § 1630.2 (h). These
(continued...)
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within the meaning of the ADA only if theemployee' smgjor life activitiesare Sgnificantly affected. See,
e.g., Hodgensv. General Dynamics Corp., 963 F. Supp. 102, 107-08 (D.R.I. 1997); cf. Grant v. The
May Dep’t Sores, Inc., 127 Daily Wash. L. Rptr. 1709, 1711 (Super. Ct. D.C. 1999) (Walton, J.)

(applying “major life activity” standard under District’s Human Rights Act).

Findly, Ms. Strass contendsthat even if shewas not in fact suffering from adisability, Kaiser
regarded her as suffering from one. In thisrespect, however, the present case isindistinguishable from the
Supreme Court’ srecent decisionin Murphy, supra, which also involved an employee who was suffering

from hypertension, who had been discharged from a particular job, but who was able to do other work:

[1]nlight of petitioner’ sskillsand the array of jobs availableto petitioner
utilizing those skills, petitioner hasfailed to show that heisregarded as
unableto perform aclass of jobs. Rather, the undisputed record evidence
demonstrates that petitioner is, at most, regarded as unableto perform
only aparticular job. Thisisinsufficient, asamatter of law, to prove that
petitioner isregarded as substantially limited in the mgjor life activity of
working. See Qutton, 119 S. Ct. at 2151-52.

119 S. Ct. at 2139.°

%(...continued)
authorities, however, arenolonger viableinlight of the Supreme Court’ s supervening decision in Sutton,
inwhich the Court disapproved the EEOC regul ations on thisissue and adopted what had been the minority
view among the federal appellate courts, namely, that mitigating measures must be considered.

0 Kaiser failed to request ajury instruction to the effect that Ms. Strass’ disabilities must substantially
limitamgor lifefunction. Onthe basisof thet failure, my colleagues assert, mg. op. at [15], that the point
was thereby waived. | cannot agree. To be sure, a party who fails at trial to request an instruction

(continued...)
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REASONABLE ACCOMMODATION

Because, inmy view, Ms. Strasswas not suffering froma* bodily disablement,” | do not believe
that the court needs to reach the question whether the accommodations sought by Ms. Strass were
reasonable. Onthe meritsof that issue, however, | agree entirely with Judge Wynn. Inmy opinion, “the
only duty owed to acurrently employed handicapped employee. . . isto reasonably accommodate that
individual within the position that [s]he presently holds.” Guillot v. Garrett, 970 F.2d 1320, 1326 (4"
Cir. 1992) (construing Section 501 of the Rehabilitation Act, 29 U.S.C. § 791)."* Judge Murnaghan put

it concisely in Carter v. Tisch, 822 F.2d 465, 467 (4™ Cir. 1987):

19(....continued)
ordinarily will not be heard to assert on appedl that such an instruction should have been given. See Super.
Ct. Civ. R. 51. Kaiser isnot asserting instructional error, however. Rather, Kaiser isarguing that the
evidence of disability was insufficient to support the verdict in Ms. Strass’ favor.

There can be no doubt that Kaiser preserved the substantiveissue. Kaiser’s memorandum in
support of itsora motion for judgment as amatter of law stated, inter alia, that “a hypertensive employee
who claimed to suffer savere headaches and an upset somach has been held to be not handicapped absent
evidence that his high blood pressure substantially interfered with one of his major life activities.”
(Emphasis added; citations omitted.)

1 The court noted in Guillot, however, that as amatter of federal administrative practice independent
of the duty to make a reasonable accommodation, “an employer may not forbid an employee who is
unqudified for the position he holdsfrom availing himself of other employment opportunities(i.e., transfer
or reassgnment) that are available under the employer’ sexisting policies” 1d. at 1327 (interna quotation
marksomitted). | would hold, by imperfect analogy, that adisabled employee of aprivate business must
be accorded the same right as her non-disabled counterpart to transfer to another position within the
organization.
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The case law isclear that, if ahandicapped employee cannot do hisjob,
he can be fired, and the employer is not required to assign him to
aternative employment.

Findly, Kaiser’ sability to afford to hire more employees, and thusto reduce Ms. Strass' stress

levd, isirrdevant. Asthetrid judge correctly observed, Kaiser was* not required to dter generd decisons

about personnel needsor revise program or budgetary prioritiesin order to accommodate [Ms. Strass

alleged] disablement.” (Citation omitted.)

CONCLUSION

For the foregoing reasons, | respectfully dissent.
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APPENDI X
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

STEPHANIE A. STRASS, X
Plaintiff : Civil Action: 92cal4841
V. : Judge Wynn
Calendar 10
KAISER FOUNDATION
HEALTH PLAN OF THE
MID-ATLANTIC STATES,
INC.,
Defendant

ORDER
Thismatter comes before the Court on defendant's motion for remittitur and supplemental motion
for judgment asamatter of law or, inthe alternative, for anew trial, plaintiff's oppositionsthereto, and
defendant'sreply. After considering all of the pleadings and the record in this case, this Court finds that
defendant's motion for judgment as amatter of law pursuant to Super. Ct. Civ. R. 50 should be granted.
BACKGROUND
Thiscasearisesfrom an employment rel ationship between plaintiff Stephanie Strassand defendant
Kaiser Foundation Health Plan of the Mid-Atlantic States, Inc. (Kaiser). Ms. Strasswas employed as

Kaiser'sDirector of Public Affairsbetween April 14, 1988 and February 18, 1992. Inthefal of 1991,
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Ms. Strassinformed her supervisors at Kaiser of her belief that she suffered from hypertension. On
February 18, 1992, Ms. Strass wasfired, and on November 18, 1992, Ms. Strassfiled acomplaint against
Kaiser dleging breach of an employment contract, viol ation of the Digtrict of ColumbiaHuman RightsAct,
andinfliction of emotional distress. Subsequently, Ms. Strass amended her complaint and withdrew the
infliction of emotional distressclaim. Kaiser filed amotion seeking summary judgment asto thetwo
remaining counts on January 14, 1994, which this Court denied on March 8, 1994.

A jury trial commenced on September 19, 1994, and at the close of defendant's case on
September 26, 1994, defendant renewed its motion for adirected verdict. The Court reserved ruling on
the motion and on September 28, 1994, ajury verdict was returned in favor of plaintiff in the amount of
five hundred twenty-five thousand forty-seven ($525,047.00) dollars. The Court now has before it
defendant's motion for remittitur and supplemental motion for judgment as a matter of law or, in the

aternative, for anew trial, plaintiff's oppositions thereto, and defendant's reply.

JUDGMENT NOT WITHSTANDING THE VERDICT
Super. Ct. Civ. R. 50 providesthat "[w]henever amotion for ajudgment as ametter of law made
at the close of all the evidence is denied or for any reason is not granted, the Court is deemed to have
submitted the action tothe jury subject to alater determination of thelega questionsraised by themotion.”
Super. CT. Civ. R. 50(b). Therefore, when decidingamotion for judgment notwithstanding the verdict,
the court shall apply the same standards as gpplied to amotion for directed verdict. Fanid v. Chesapeake
& Potomac Telephone Co., 404 A.2d 147, 150 (D.C. 1979); District of Columbia v. Cassidy, 465

A.2d 395, 397 (D.C. 1983). Consequently, the Court must construe the evidence and dl legitimate and
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reasonable inferences therefrom in the light most favorable to the non-moving party. Clement v. Peopl€'s
Drug Sore, Inc., 634 A.2d 425, 427 (D.C. 1993); Cassidy, 465 A.2d at 397; Gabrou v. May Dep't
Sores, 462 A.2d 1102, 1104 (D.C. 1983); Washington Welfare Assn Inc. v. Poindexter, 479 A.2d
313, 315 (D.C. 1984); Fanidl, 404 A.2d at 150. Once the court has construed the evidencein such a
manner, the moving party isentitled to ajudgment notwithstanding the verdict only if the evidence shows
that no reasonablejury could have found for the non-moving party. Washington Welfare Assninc., 479
A.2d at 315; Gabrou, 462 A.2d at 1104; Faniel, 404 A.2d at 150; Cassidy, 465 A.2d at 397. See
Sokes v. Children's Hosp. Inc., 805 F. Supp. 79, 81 (D.C. Cir. 1992) (stating that judgment
notwithstanding the verdict should be granted when the evidenceis so one-sided against the non-moving
party that the moving party must prevail).* Applying the above-stated principles, this Court finds that
defendant's motion for judgment asamatter of law should be granted on both the breach of contract claim

and the District of Columbia Human Rights Act claim.

BREACH OF CONTRACT
Plaintiff claimsthat defendant breached animplied contract by terminating her without applying the
progressivediscipline policiesoutlined in Kaiser's Personne Policy Manud (the Manud). Plaintiff admits
that there was no express employment contract between her and Kaiser, but claimsthat Kaiser's conduct
of rigidly applying the progressive discipline policies created an implied contract which converted her
employment status from that of an at-will employee, to that of an employeewho could be discharged only

if certain preconditionswere met. Kaiser movesthis Court to enter judgment asamatter of law onthe

! Because Super. Ct. Civ. R. 50 is identical to Fed. R. Civ. P. 50, federal court decisions may be used as persuasive
authority in interpreting Super. Ct. Civ. R. 50. Street v. Hedgepath, 607 A.2d 1238, 1243 n.5 (D.C. 1992).
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breach of contract claim, arguing that the evidence at triad was insufficient to allow areasonable jury to
conclude that an implied employment contract existed between plaintiff and Kaiser. Defendant deniesthe
existence of an express or implied contract, relying on the disclaimersin the Manual and the Kaiser
Permanente Employee Handbook (the Employee Handbook), both of which clearly statethat thepolicies
and procedures set out in the Manual do not constitute a contract.

The Digrict of Columbia Court of Appedshasconsstently held that inthisjurisdictionthereis"a
presumption that a hiring not accompanied by an expression of a specific term of duration creates an
employment relationship terminable at will by either party at any time." Nickensv. Labor Agency of
Metro. Washington, 600 A.2d 813, 816 (D.C. 1991) (citations omitted). This presumption can be
rebutted by evidence that the partiesintended that employment be subject to specific preconditions before
termination. 1d. The partiesmust, however, clearly statetheir intention to alter an at-will employment
agreement. Littell v. Evening Star Newspaper Co., 73 App. D.C. 409, 410, 120 F.2d 36, 37 (1941);
Perkinsv. District Gov't Employees Fed. Credit Union, 653 A.2d 842, 843 (D.C. 1995). Provisions
in personnel policy manuals can, under certain circumstances, provide sufficiently clear evidence of the
parties intent asto the terms of an employment contract. See, e.g., Washington Welfare Assn, Inc. v.
Whedler, 496 A.2d 613, 615 (D.C. 1985). But employers aso can effectively disclaim any implied
contracts arising from such manuals, asKaiser didintheinstant case. Smith v. Union Labor Lifelns.
Co., 620 A.2d 265, 269 (D.C. 1993).

Both the Manua and the Employee Handbook have express disclamersstating that the provisions
of the Manual are not intended to create any contractual rights. Thedisclaimer inthe Manual reads as

follows:
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This Personnd Policy Manud isdesigned to provide each employeewith

aclear set of guidelinesfor situations which develop in the workplace.

Thismanud isnot acontract, but rather astatement of the intention of the

Kai ser-Georgetown Community Health Plan, Inc. in matters covered by

the policies contained herein.
Personnel Policy Manual, Introduction, Plaintiff's Ex. 32. Similarly, the Employee Handbook states:

The contents of [the Personndl Policy Manual] are presented as a matter

of information only and are not to be understood or construed as a

promise or contract between the Company and its employees.
Kaiser Permanente Handbook at 6, Defendant'sEx. 3. Inthe absence of evidencethat the disclaimer was
unconscionableor that the parties had entered i nto some separate agreement, this Court must conclude as
amatter of law that plaintiff was an employee-at-will. Smith, 620 A.2d at 269 (given no facts or
circumstancesindicating that the disclaimer was unconscionabl e or that the employer and employee had
entered into some kind of agreement that superseded the disclaimer in the handbook, employeewasa
management employee at-will who could be discharged with or without cause).

Paintiff makes no claim of unconscionability, but contends that she presented sufficient evidence
for areasonablejury to conclude that there was a separate agreement which superseded the disclaimers
intheManua and the Employee Handbook. Plaintiff doesnot claim that there was a separate agreement
which was specificto her. Compare, Rinck v. Assn of Reserve City Bankers, No. 94-CV-1013, (D.C.
May 16, 1996). Instead plaintiff claims that Kaiser's rigid application of the progressive discipline
procedures and the various memorandaand training concerning those procedureswere both evidence of
Kaiser'sintent to bind itself to provide these procedural protections as a matter of right to all of its

employees.

The Court finds plaintiff's underlying premise to be highly questionable. Ms. Strass clamsthat
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Kaiser's conduct of setting out the progressive discipline procedures and then rigidly applying these
procedures superseded its express disclaimer that the Manual did not create contractual rights. If the
language establishing the procedures cannot be evidence of an implied contract in the face of express
disclaimers, see Smith, 620 A.2d at 269, citing Alameda v. Martin Marietta Corp., 6 |IER cases 95, 97,
1990 WL 236125 (D.D.C. 1990), then it is hard to understand how the application of those same
procedures, no matter how rigidly enforced, can be evidence of aseparateimplied contract. Similarly, the
development of training materials and interna personne memorandain an attempt to uniformly apply the
disciplinary procedurescannot create acontractual right which supersedestheexpressdisclaimers. As
Kaser gated initsmanud, themanud issmply "astatement of theintention of [Kaiser] in matterscovered
by the policies contained [in the manual]." Conduct consistent with that statement of intention cannot
convert the Manual's provisions into a separate superseding agreement.

Evenif the Court wereto accept plaintiff'stheoretica premise, plaintiff failed to present evidence
that would alow areasonablejury to find that the progressive discipline procedureswereinfact rigidly and
uniformly gpplied. Plantiff reliesheavily oninternd personnel memorandaandtraining materidsaddressng
the progressive disci pline procedures which were provided to the managersand supervisors. Theexistence
of such training materials, however, isnot evidencethat the procedureswere actually strictly enforced.
Indeed, introductory languagein the PhillipsMemorandum, plaintiff'sEx. 34, writtenin December of 1991,
just before plaintiff wasfired, indicates that an unevenness existed in thelevel of understanding among
supervisors with regard to the various aspects of formal discipline. Further, the training memoranda
themsalvesrepeatedly emphasizethat they areguiddinesonly, and suggest that thereare various exceptions

to the stated policies. The memoranda adopt agoal of consistency but also recognize that a flexible
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approach is necessary and the progressive discipline procedures must be applied on acase-by-case basis.
Paintiff aso citesher personad training as a supervisor and advice she recelved in addressing particular
personnel matters. But her limited personal experiences do not support alogical inference that all
terminationswere preceded by progressive discipline. At the mogt, plaintiff's evidence proves only that
Kaiser attempted to act cons stently with theintentions stated inthe Manua. Thereisno evidencewhich

would support afinding that those procedures were rigidly applied to al employees as amatter of right.

Plaintiff appearsto present an aternative theory, that the training and personnel memos were
themselves evidence of an intent by Kaiser to modify the employment agreement. The unilatera adoption
of apolicy doesnot in and of itsdlf create a binding agreement. By the same token, the development of
internd personnel memorandaand training to carry out apolicy of theemployer doesnot creete contractua
rightsin the absence of aclear statement of theintent to doso. Shanklev. DRG Fin. Corp., 729 F. Supp.
122, 124 (D.D.C. 1989)(citation omitted) (the presumption of terminable-at-will employment can be
rebutted only by aclear statement of the parties intentionto do 0.) Thelanguageinthe Manua and the
Employee Handbook clearly states that the procedures outlined are not a contract and nothing in the
language of the training memoranda suggests an intent to supersede that disclaimer and create contractua
rights. Asdescribed above, the memoranda state that they are being provided as guidelines on the
implementation of progressve discipline. Furthermore, the language of the memorandareferring to case-
by-case application suggests vari ous exceptionswithout precisaly defining such exceptions, an approach
whichisincons stent with an intent to create contractua rightswith such adocument. Findly, thelanguage

of the memoranda suggests acompletdly different business purpose, namely, to provide procedureswhich



48

will protect the company from potential lawsuits.? Cf. Shankle, 729 F. Supp. at 125 (termination
procedures outlined in the manual are not designed to confer any procedura rights on the company's
employees, but rather to provide direction to supervisors and protect defendant from unwarranted claims).
A third theory dluded to by plaintiff isthat asaresult of her training asasupervisor and the advice
shereceived with regard to applying the progressive discipline proceduresto her staff, plaintiff justifiably
believed that these procedureswere contractud rights. Evenif thistraining and advice created asubjective
belief inplaintiff that these procedureswere contractua rightsfor al employees, including hersalf, sucha
belief isinsufficient to support afinding that Kaiser agreed that plaintiff's"at-will" employment was
converted to a"just cause" employment contract. See Shankle, 729 F. Supp. at 125. The fact that
plaintiff'sbelief was based on Kaiser'sconduct isnot probative of Kaiser'sintent. Kaiser'sintent must be
gleaned fromitsconduct and statementsal one, without regard to plaintiff's subjective understanding of such
conduct. As stated above, Kaiser's conduct does not reasonably support afinding that Kaiser clearly
intended to supersede the published disclaimers and modify its contract with its employees.
Thusthe Court findsthat the evidence presented at trid wasinsufficient to allow areasonablejury
to conclude that there was an express or implied agreement between Kaiser and its employees which
superseded thedisclaimer inthe Manual, or that there were any special circumstances or inducements
suggesting that plaintiff had acontract different from that of the other Kaiser employees. No reasonable
jury could concludethat theinternal personnel memorandaand training regarding theimplementation of

Kaiser's progressive discipline policy created contractual rightsin the absence of aclear statement of the

2 In the cover memo attached to various articles on progressive discipline circulated to the managers, Mr. Charles Phillips,
the Director of Labor Relations and Compensation, stated that the purpose of the Human Resources Department was to help
supervisors to "make appropriate decisions regarding the imposition of discipline that can withstand grievances and/or lawsuits."
Plaintiff's Ex. 34.
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parties intent to do so. Nor wasthere evidence that Kaiser rigidly enforced the progressive discipline
procedures or that its conduct in applying these procedures in any way created an agreement with its
employeeswhich superseded the disclaimers. Therefore, defendant'smotion for judgment asamatter of

law must be granted on the breach of contract claim.

DISTRICT OF COLUMBIA HUMAN RIGHTSACT

Defendant also movesthis Court to enter judgment asametter of law on the Digtrict of Columbia
Human Rights Act violation claim. Defendant arguesthat plaintiff failed to establish aprimafacie case of
discrimination because her hypertension did not meet the Act'sdefinition of a"handicap.” Onthispoint,
Kaser statesthat because plaintiff'shypertension was controlled by medication, and, further, becausethere
was no evidence that a reasonable accommodation could have been made for her condition, she did not
qualify asahandicapped individual. Alternatively, Kaiser arguesthat evenif plaintiff proved that she
suffered from a physica handicap as defined by the Human Rights Act, no reasonable jury could find that
Kaiser failed to provide plaintiff with areasonable accommodation or that plaintiff wasdischarged because
of her dleged handicap. In support of the verdict reached by thejury, plaintiff arguesthat her hypertension
wasaphysica handicap withinthemeaning of the Human Rights Act and that Kaiser could have, but failed
to accommodate her hypertension, and terminated her instead.

A physical handicap, asdefined by the District of ColumbiaHuman Rights Act, is"abodily or
mental disablement which may bethe result of injury, illness or congenital condition for which reasonable
accommodation can bemade." D.C. Code §1-2502(23). Thus, in order to come within the protection of

the Human Rights Act, plaintiff must first prove that she suffers from aphysical handicap for which
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reasonable accommodation can be made. American University v. Com'n on Human Rights, 598 A.2d
416, 422 (D.C. 1991). In particular plaintiff isrequired to show that:

(a) except for [her] physica handicap, [she] isqudified tofill the position;

(b) [she] has a handicap that prevents [her] from meeting the physical

criteriafor employment; and (c) the challenged physicdl sandards havea

disproportionateimpact on persons having the same handicap fromwhich

[she] suffers. To sustainthis primafaciacasethere should dso beafacid

showing or at least plausible reasonsto believe that the handicap can be

accommodated or that the physical criteriaare not "job related.”
Id. quoting Prewitt v. United Sates Postal Serv., 662 F.2d 292, 309-10 (5th Cir.1981). Applying this
legd standard to the present case, the Court findsthat defendant’'s motion for judgment asamatter of law
should be granted as there was no reasonable accommodation that Kaiser could have provided that would
have enabled plaintiff to perform the essential functions of her job.?

At trid andin her pogt-trid pleadings, plaintiff arguesthat her hypertension was caused by job-
related stress and Kaiser could have accommodated her handicap by reducing stressin her job in either
of two ways: 1) by filling vacant positionsin the public relations staff; or 2) or by offering her anewly
created "Community Affairs' position. Plaintiff cites no authority to support her position that these

proposals are "reasonable accommodations.” Defendant arguesthat caselaw has given definition to the

term "reasonable” asused in the Act, and that neither of these proposed accommodationsfall within that

$Defendant argues on three separate grounds that plaintiff's evidence was insufficient for a reasonable jury to
conclude that her condition was a "handicap™ as defined by the District of Columbia Human Rights Act: 1) that plaintiff's
hypertension was controlled by medication and therefore it was not a "'disablement™; 2) that there was no evidence that
the hypertension was caused by job stress, and, therefore, there was no basis for finding that the hypertension could be
accommodated by anything the employer might do; and 3) that, given the nature of the job, there was no "reasonable
accommodation™ which would relieve the hypertension. Plaintiff presented evidence through her own testimony, as well
as the testimony of Dr. Pak, Dr. Maron, and her husband, which would arguably rebut the first two of defendant's
arguments. In addition, Kaiser argues that at least part of plaintiff's human rights claim is barred by the statute of
limitations. Because the Court finds that plaintiff's evidence cannot support a finding that her condition could be
reasonably accommodated, the Court does not address defendant's other arguments or its alternative argument that even
if plaintiff established a prima facie case, there was insufficient evidence that Kaiser's conduct was discriminatory.
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As set out above, the Court of Appedsin American University Sated that "the statutory definition
[of ahandicap] requires more than a showing that one hasamental [or bodily disablement]. To come
withinthe Act's protection, acomplainant must first provethat he or shehasamenta disablement for which
reasonable accommodation can be made." American University, 598 A.2d at 422 (citations omitted).
Reversing the Commission on Human Rights, the Court held that although the record supported the
Commission'sfinding that the compl ainant suffered from amental disablement, therewasno evidence
showing that thedeficienciesin her job performance were related to that disablement, or that reasonable
accommodation for her disablement was possible.

Asalfirst stepin proving that a handicap can be reasonably accommodated, the employee must
provethat the condition i s susceptible to some accommodation which the employer could provide. 1d. at
423. Likethedisablementin American University, the claimed handicap inthiscaseisonefor whichthe
causes and effects and the methods of controlling or accommodating the disablement are not readily
apparent. And like the plaintiff in American University, Ms. Strass has offered no expert evidence that
her hypertension would have been controlled by either of the accommodations she proposes. Although
there was expert testimony to support plaintiff's clam that it wasjob-related stresswhich caused or at least
contributed to her hypertension, there was none to support her claim that either of the proposed
accommodationswould haverdieved the hypertenson. Indeed, there was uncontroverted evidence that
plantiff had performed this samejob for over two yearswithout suffering from hypertension and further that
her hypertension continued up to thetime of thetria, even though she had | eft her position at Kaiser over

two yearsearlier. The Court therefore agreeswith defendant that plaintiff's claimsthat her condition could
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have been accommodated by Kaiser are speculative. See, Carrozza v. Howard County, Md., 847
F.Supp. 365 (D.Md. 1994) (plaintiff's conclusory observations that certain accommodations would enable
her to perform the job do not meet the criterion of factual evidence), aff'd per curiam, 45 F.3d 425 (4th
Cir. 1995).

Assuming for the sake of argument that the proposed accommodationswould have been effective,
plaintiff must also show that such accommodationswere reasonable. Courts have consistently held that
the accommodations required of employersfor the purpose of relieving employee stress are limited.
Employers have no duty to change the nature of an employee's job in order to accommodate that
employee's disablement. Johnston v. Morrison, Inc., 849 F. Supp. 777 (N.D. Ala. 1994).* Although
reasonabl e accommodation may include"job restructuring” or theimplementation of apart-timework
schedule, an employer isnot required to reallocate essentia functions of thejob. 1d. (citations omitted);
Carrozza v. Howard County, Md., supra. An employer may be required to have someone assist the
disabled individual to perform the job. See, eg., Carter v. Bennett, 840 F.2d 63 (D.C. Cir. 1988) (the
employer provided readersto assst ablind employee). The employer isnot required, however, to have
someone perform the job for the disabled individua. Johnston, 849 F.Supp. at 779 (citations omitted).
Nor must employers provide a stress free environment in order to accommodate a " stress-sensitive”
employee. Pesterfield v. Tennessee Valley Authority, 941 F.2d 437, 442 (6th Cir. 1991); Johnston,
849 F.Supp. at 777. Findly, an employer isrequired to accommodate only the employee's present

position. The employer isnot required to find another job for thedisabled employee. Guillot v. Garrett,

“The claim in Johnston is brought under the federal Americans With Disabilities Act. In determining the kind of proof required
in claims for discrimination based on handicap, the Court of Appeals has looked to cases under the analogous federal statute for
guidance. American University, 598 A.2d at 422 (citations omitted).
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970 F.2d 1320 (4th Cir. 1992); Carter v. Tisch, 822 F.2d 465, 467-8 (4th Cir. 1987); Florence v.
Frank, 774 F. Supp. 1054 (N.D.Tex. 1991);

Although reasonabl eness of accommodation isaquestion of fact which isusudly to bedecided by
ajury, here undisputed facts|ead to the conclusion that the proposed accommodations are unreasonable.
See, Carrozza v. Howard County, Md., 45 F.3d 425, 1995 WL 8033 (4th Cir. (Md.)) (affirming trial
court'sgrant of summary judgment based on plaintiff'sfallureto proffer sufficient evidencethat her handicap
could have been reasonably accommodated) (opinion attached). Stresswasinherent in plaintiff's pogtion
asDirector of Public Affairs. Indeed, inajob description prepared by plaintiff, planning and implementing
"crisscommunication efforts’ islisted asone of themajor job functions. Plaintiff'sEx. 10. Copingwith
theinherent stressors of the position of Director of Public Affairsis, arguably, one of the fundamental
requirementsof thejob. Hiring additional staff in order to reduce the stress on the manager of abusy and
demanding department goeswell beyond the "restructuring” of aposition. Plaintiff arguesfervently that
Kaiser had ample fundsto hire additiona people, citing its profit in 1991 and the money expended on a
major board meeting which plaintiff characterizes as "non-functional,” "supremely wasteful," and
"overblown." All of thisiscompletely irrelevant. Anemployer isnot required to ater general decisions
about personnel needsor revise program and budgetary prioritiesin order to accommodate an employee's
disablement. Florencev. Frank, 774 F.Supp. at 1061. Nor isan employer required to " restructure' a
job asto changeits fundamenta requirements, such asthe ability to cope with itsinherent stressors.”

Carrozza v. Howard County, Md., 847 F.Supp. at 368 (citations omitted). Plaintiff's proposed
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accommodation is clearly not within the definition of a reasonable accommodation.®

Plaintiff's second proposed accommodation, that she be given anew position, isa so unreasonable
asamatter of law. Although thereismention of reassignment in some of the regulations adopted for the
implementation of thefederal Rehahilitation Act, the caselaw isclear that such reassignment isnot within
the definition of areasonable accommodation. Guillot v. Garrett, supra; Carter v. Tisch, 822 F.2d at
467-8; Florence v. Frank, supra. Plaintiff cites no authority to the contrary.

Thus, the Court findsthat the evidence presented at trid wasinsufficient to dlow areasonablejury
to concludethat Ms. Strass was a handicapped individual and that by terminating her Kaiser discriminated
againg plaintiff in violation of the Didtrict of ColumbiaHuman RightsAct. Since plaintiff did not present
evidence that a reasonable accommodation that would have enabled her to perform the essential functions
of her job was possible, plaintiff was not a handicapped individua within the meaning of the District of
ColumbiaHuman Rights Act. Defendant's mation for judgment asamatter of law must therefore be granted
on the District of Columbia Human Rights Act violation claim.

THEREFORE, itisthis___ 28th day of June, 1996,

ORDERED that the judgment for plaintiff entered September 28, 1994, be and hereby is
VACATED, and it isfurther
ORDERED that defendant's motion for judgment asamatter of law asto the breach of contract

claim be GRANTED, and it is further

5 ndeed, even the accommodation which Kaiser provided, allowing plaintiff to take time off whenever she wanted to, was not
an accommodation which could have been required of the defendant. Johnston, 849 F. Supp. at 779 (in interpreting the Rehabilitation
Act of 1973, 29 U.S.C. 8701 et seq., courts have found that an employee's inability to work necessary hours justifies an employee's
termination).
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ORDERED that defendant'smotion for judgment asameatter of law asto the Digtrict of Columbia
Human Rights Act violation claim be GRANTED, and it is further

ORDERED that theremaining pending motions-- Defendant'sM otion for Remittitur, Plaintiff's
Motion for Status Conference, and Plaintiff's Motion for Prompt Decision of Defendant's Post-Trial

Motions -- be DENIED ASMOQOOT.

g/ PatriciaWynn

PATRICIA WYNN
JUDGE
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