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filed, were on the brief, for appellee.

Before STEADMAN, FARRELL, and GLICKMAN, Associate Judges.

FARRELL, Associate Judge: Appdlant pled guilty on August 15, 1991, to nine countsof having
fraudulently obtained atotd of $6,280in welfare benefits. D.C. Code 8 3-218.1 () (1994). Shewas
sentenced to consecutive prison terms of thirty days for each count, but execution of the sentence was
suspended infavor of fiveyearsof supervised probation. Shewasaso ordered to pay reditutioninthe

amount of $6,280 in monthly installments of $50 each.

On September 20, 1993, appellant’ s probation officer informed the court that she was
“experiencing averedifficulties’ in making regtitution, including thefact that her last payment (for $100)
had been made on October 21, 1992, nearly ayear earlier. Anorder to show cause wasissued, and
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following ahearing in November of 1993 the court (Judge Mclintyre) approved gppelant’ srequest for
garnishment of her paychecksin the bi-weekly amount of $25. Then, in April of 1996, it was brought to
the court’ sattention that the garnishment was set to lgpse on August 16, 1996, and that the expiration of
appd lant’ sfive-year probation would leave an unpaid balance of $4,755in therestitution. Thecourt
(Judge Abrecht) convened ahearing on June 3, 1996, at the conclusion of whichit revoked gppellant’s
current probation and imposed anew five-year term of probation and arequirement of one hundred
hoursof community service. The court’ sintentionin revoking or, in effect, extending the probationary
termwas (asit Sated) “to give [gppdlant] timeto make some more payments’ of restitution through
garnishment “ and to monitor [the] community service” which could srveasacredit agang theregtitution

balance at arate to be determined by the probation office.

Appdlant contendson appesal that the revocation and reimpaosition of probationviolated D.C.
Code §16-710 (b) (1997). That gatute qudifiesthetrid court’ sauthority to order probation (set forth
In subsection 16-710 (&) by providing that “[t]he period of probation referred to in subsection (a),
together with any extenson thereof, shdl not exceed 5years” Thegovernment agreesthat the extenson
of probation wasunlawful. Although no Didrict of Columbiacaselaw ison point, this court haslooked
to the corresponding federal law in construing our probation statute.  See Davisv. United Sates,
397 A.2d 951, 958 (D.C. 1979) (“thelegidative higtory of the Federd Probation Act isauseful extringc
adincongruingtheDigrict of ColumbiaAct” because both “were passed by the samelegidative body
onthesame subject within afifteen-year period” and“[t]he actshave subgtantidly smilar language’). In
particular, D.C. Code § 16-710 (b) and 18 U.S.C. 8 3651 (fifth paragraph), prior toitsreped in 1987,
werevirtudly identical inlanguage. Federd decisonsaddressing theissueare uniformin holding that the
limitation in former § 3651 isabsolute. See, e.g., United Statesv. McCrea, 714 F.2d 83, 86 (9"
Cir. 1983) (sentencing court had authority to revoke probation and impose another term of probation, but
only “up to thefive year limit” imposed by 18 U.S.C. § 3651); United Satesv. Lancer, 508 F.2d
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719, 732 (3d Cir.) (en banc), cert. denied, 421 U.S. 989 (1975) (probation imposed after revocation
of probation was“redtricted to amaximum of fiveyearslessthe number of monthstheretofore served on
probation”); Fox v. United Sates, 354 F.2d 752, 753-54 (10" Cir. 1965) (when sentencing to
probation on multiple counts, “thetota probation period may not exceed fiveyears’); United Satesv.
Urdaneta, 771 F. Supp. 28, 33 (E.D.N.Y. 1991) (“term of probation imposed after revocation of
previousterm may only be so long asto bring thetotal probationary period served tofiveyears’). See
also Satev. Oliver, 490 A.2d 242, 244 (Md. 1985) (tatute authorized probation “not in excessof 5
years’; limit could not be exceeded even for severa offensesin severa different indictments).
Conddering theexplicit language of our Satute, and in kegping with these decisons, wehold thet thetrid
court had no power to extend gppdlant’ s probation beyond five years from the date her probation began.

On remand the trial court must vacate its order which did so.

Appe lant goesfarther, however, and arguesthat thetria court should be directed to terminate
theredtitution (and garnishment order) effectivewith theend of theorigind five-year probation. Theissue
issignificant because, as the probation officer reported, appellant still owed more than two-thirds
($4,755) of the ordered regtitution two months before the probation expired. Wefind no basisinlaw for
giving appdlant afree passon theremainder of the restitution. The court hasrecognized that “thejudges
of thetrial court retain the authority under D.C. Code § 16-711 to impose restitution as a separate
sentence which would then be enforceabl e through the court’ s contempt power.”  Jonesv. United
Sates, 560 A.2d 513, 515n.1 (D.C. 1989). In keeping with Jones, thetrial court may consider on
remand whether theredtitution order was meant to endure as“ asgparate sentence’ or agpect of sentence
enforceable by the court’ s contempt power, even though it had aso been made acondition of gppdlant’s
probation. Alternatively, Since appellant’ scounsd has conceded that shewaspartialy in default of the

! At the November 1993 hearing the sentencing judge appeared to confirm the independence of the
(continued...)
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retitution condition at the time the court revoked and/or extended her probation, thetria court may
condder whether to reimpose the duty of restitution in the remaining amount under its power to “impose
asentence. . . or any lesser sentence’” upon revocation not exceeding theone originaly imposed. D.C.
Code § 24-104 (a) (1999); see Mulky v. United Sates, 451 A.2d 855, 856 (D.C. 1982).2 The
government made clear at ord argument that it hasnointerest inmaking appelant serve prisontimeon

her original sentence.

We do not explore these mattersfurther but rather leaveit to thetria court to resolve how the
remainder of therestitution may best be accomplished. Theorder extending appd lant’ sprobationis

vacated and the case is remanded for further proceedings consistent with this opinion.

So ordered.

1 .
(...continued)

redtitution from the probation by pointing out thet, even after thelatter expired, ppdlant “wouldill bein

contempt of the [clourt’ sorder” if shefailed in her duty to makeredtitution. Moreover it must have been

obvioustothetrid court from the Sart thet restitution of $6,280 could not neerly be accomplished in five

years at the rate of $50 per month.

2 Should thetrial court pursuethis course, however, it must first find that appellant violated the
restitution term of her probation. To date, the record contains no such explicit finding by the court.





