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States Attorney, and John R. Fisher, Thomas J. Tourish, Jr., and Halsey B. Frank, were on the
brief, for appellee.

Before TERRY, FARRELL and ReID, Associate Judges.

FARRELL, Associate Judge: Brown wasfound guilty by ajury of the armed robbery of Mario
Barber and ardated firearm offense. Barber wasthe sole eyewitnessto the aleged robbery. InBrown
v. United Sates, 683 A.2d 118 (D.C. 1996) (Brown 1), we concluded that in foreclosing Brown’s

cross-examination of Barber asto apotentia motivetolie, “the[trid] judgeerred in goplying an unduly
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resrictivelega standard which undermined her exerciseof discretion.” 1d. at 126." Conseguently, we
remanded the caseto thetrid court to determinewhether “ Brown [could] proffer[] sufficient facts. . . to
support a“ genuinebdief” or a“well-reasoned suspicion,’ . . . that [Barber’ | dleged drug abuse provided
amativetolie and. . . [if 0, whether] the prgudicid effect of the proposed evidence. . . subgtantidly
outweigh| itsprobativevaue” 1d. a 128. Onremand, thetrid court determined that, whileBrown's
proffer marginaly exceeded thethreshold showing neededtojustify thequestioning, itsprobetivevaue
was“weak” and was outweighed by what the judge congdered its margind relevance and potentid to

inject inflammatory suggestions of drug use into the case.

We are condrained to hold that thetria court abused its discretion in excluding the proposed
cross-examination. Despiteaproffer supporting agood faith beief by the defense that Barber febricated
the account of therobbery to conceal hispurchase of drugsthat evening, thetria court prohibited any
cross-examination whatsoever designed to suggest thistheory of bias. We concludethat thistota
exclusion of questioning could not be justified by any obligation on the court’ s part to balance the
probativeversus prejudicial value of the proffered evidence. And becausewe also areunableto
concludethat the erroneous prohibition of the questioning washarmlesserror, seeBrown |, 683 A.2d at

127 n.10, we reverse and remand for a new tridl.

! Essentidly, thetrid judge had been of the view that questions asto whether Barber had been
trying to purchase drugsat thetime of the alleged robbery would be rdevant only if therewasreason to
believe Barber was under theinfluence of drugs— hence his perceptionswereimpaired — a thetime of
theoffense. Brown |, 683 A.2d a 125. We rgected thisreasoning, pointing out that such questions, if
supported by an adequate foundation, could dso go to theissue of whether hehadamoativeto lieto cover
up illegal activity on his part. Id. at 126.
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FACTUAL SUMMARY

Theunderlying factsleading to Brown' sconviction wereset forth in Brown |, supra, 683 A.2d
at 120-24, and need not be repeated in this decison, except as necessary to our andysis of Brown's

proffer. On remand, Brown made the following proffer:

[W]hat happened on. . . [the] night of thisalleged robbery isthet it was
not arobbery at dl, butthat it. . . wasan incident where Mario Barber
was seeking to buy drugs, specificaly marijuana. And that inthe course
of that transaction, therewasadisagreement between Mario Barber and
the person or personsfrom whom hewas attempting to buy thedrugs.
And during that dispute, the shotgun was discharged and hewas shot by
someone other than Rocky Brown. And that Mr. Barber’ s motiveto
fabricatein thisstuation was specificadly that hedid not want to reved to
law enforcement authoritieswhet heredly was doing on GeorgiaAvenue
that evening becausethat activity wasillegd and therefore he made up,
fabricated the story that he had been robbed.

Brown'’s counsel stated that this proffer was “based on what | consider to bereliable, privileged
information,” spedificaly, “firshandinformation. . . from somebody whowasonthescene” Theproffer
wasfurther supported, counsel asserted, by the evidentiary contradictionsat trial between Barber’s
testimony that hiswallet and jacket had been takenin the robbery and thefact that hiswallet wasfound
at the scene and his jacket was seen to bein his possession later that night. Findly, counsd clamed

support for theproposed questioning in Barber’ s“irrationd verson of eventsand how thingshappened,

and how hewent from one place to another and tricked these robbers even though they were so bent on



robbing him . .. ."?

ANALYSIS

Asweexplainedin Brown |, Barber wascross-examined at trid about his possble motiveto
fabricatetherobbery inorder to gainfavor with the government, and so avoid prosecution, for ascheme
to defraud hisformer employer that wasbeing investigated at thetime of trid. Brown |, 683 A.2d at
122, Neverthdess aswedso recognized, Barber’ sclamed mativeto liein order to cover up hisdleged
purchase of drugs at the time the robbery was supposed to have occurred was aseparate, “ entire line of
cross-examination,” which thetria court had precluded entirely. 1d. at 127 n.10. Inthe Supreme
Court’ swords, it was cross-examination “designed to show aprototypicd form of bias on the part of the
witness,” Delawarev. Van Arsdall, 475 U.S. 673, 680 (1986), and if it was* otherwise gppropriate,”
id. —i.e,, if it was supported by an adequate proffer of facts under our cases — then complete
preclusion of itwas congtitutiond error.2 On thisgpped following remand, therefore, our primary inquiry
iswhether Brown proffered “ some factswhich support agenuine belief that [Barber was| biased inthe
manner asserted,” Jonesv. United Sates, 516 A.2d 513, 517 (D.C. 1986), or — as we have
dternatively formulated therequirement — “ awd|-reasoned suspicion rather than animprovableflight of

fancy to support the proposed cross-examination.” Scull v. United Sates, 564 A.2d 1161, 1164

% InBrown |, we noted that “ parts of [Barber’ 5] account of theevents. . . werearguably quite
improbable.” 683 A.2d at 127 n.10.

3 Aswedso determinedin Brown |, that error could not be held to be harmless on the facts of
this case. 683 A.2d at 127 n.10.



5

(D.C. 1989). Aswe pointed outin Brown |, thisstandardisa“fairly lenient” one. Brown|1, 683 A.2d
a 125. Atthesametime, thedecison asto adequacy of the proffer lieswithin the sound discretion of the

trial court. Id.

We agreewith Brown that he made the necessary showing of agoodfaith belief to support thet
questioning. Indeed, thetrid court ultimately did not disagree with that condusion. Aswediscussiaer,
the court barred the questioning on the ground that, notwithstanding an adequiate proffer, the probative
vaue of the questions on theissue of biaswas outwe ghed by their potentid to distract and inflamethe
jury with degrading evidence of drug use by Barber. Along the way, however, the judge made a
digtinction that requires examination. The court determined that, Since the source of the proffer was
“someonewho was on the scene,” Brown' scounsd “had agood faith basisfor believing that [Barber]
may have beentrying to buy marijuana” Nevertheess, the court reasoned that what might have begun as
an attempt to buy drugs by Barber could till have ended up in arobbery of him by Brown and others,
and so the proffer of facts suggesting an attempted drug purchase did not “trandate.. . . into” agood faith
belief that Barber had a motive to fabricate the robbery. This distinction seemsto us very doubtful.
Although an attempt to buy marijuanacould haveturned into arobbery, ajury that choseto believetha
Barber — despite hisdenid — had been attempting to buy drugs could equally chooseto rgect hisentire
account of theevents, including the robbery. Thus, the possibility that both an attempted drug buy and
(Iater) arobbery took placedid not makeinadequate Brown' s proffer of amotiveto fabricatewhichthe

trial court itself found to be “logically coherent” and founded on the “good-faith basis’ of an eyewitne:
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Inany case, aswe haveexplained, thetrid court ultimatdy accepted the sufficiency of the proffer
and did not bar the questioning of Barber on that ground. Rather, the court moved on to what it
conddered “the next sage of theinquiry,” whether the probative va ue of the proffered questions about a
drug buy exceeded their potentid for prgudicein theform of distracting or, worse, inflaming thejury by
injection of drug useintothecase. Badancingthe*weak[ness]” of the proffer againgt thet prejudice, the
court prohibited the questioning. The court’ sbelief that it wasauthorized to— indeed, was obligedto—

engage in this balancing gives rise to the main doctrinal dispute between the parties on appeal .

Brown contends that once the Jones/Scull showing of a genuine belief or well-reasoned
suspicion to support the questioning had been made, the trial court could not properly exclude all
questioning on the subject based upon aweighing of probative versus prgudicid vaue. Although the
court retained discretion asto the amount and, perhaps, the form of the questioning, Brown reasons, it
had no authority todisdlow “an entireline of cross-examination” reaed tobias. Brown |, 683 A.2d at
127 n.10. SeeVan Arsdall, 475 U.S. a 679-80 (“[T]ria judgesretain widelatitude . . . to impose
reasonablelimitson[biag] cross-examination,” but “prohibit[ing] al inquiry” regarding “aprototypica
formof bias’ violatesthe Confrontation Clause) (emphasisadded; originad emphasisddeted); Soringer
v. United Sates, 388 A.2d 846, 855 (D.C. 1978) (quoting United Satesv. Houghton, 554 F.2d
1219, 1225 (1* Cir. 1977) (with respect to exposing bias or partidity, the“ discretionary authority [to
limit questioning] comesinto play after there has been permitted asamatter of right sufficient cross-
examinationto iy the Sixth Amendment”)). Thegovernment respondsthat Brown’ sargument would

“liberate’ biasevidence“from the congtraints placed on other typesof evidence” by denying thetrid
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court authority to exclude questioning that — though proffered in good faith— is“only margindly
relevant.” Van Arsdall, 475 U.S. a 679. The government points out that in Brown | we explicitly
directed thetrid court on remand to “ determin[ €] whether Brown' sproffer . .. wasadequate under our
case law and whether its probative vaue was sufficient to offset its prejudicia effect,” Brown I, 683
A.2d at 128 (emphasis added), rather clearly requiring atwo-step inquiry. Brown, obviously
uncomfortable with the second part of thisdirective, assartsthat it was“ unnecessary” and that Brownn I’s

Insistence on such balancing was “ surplusage.”

Thiscase, we conclude, does not require usto determine the precise nature of the discretion the
trial court retainsto control (or preclude) bias cross-examination that meets the Jones/Scull test.
Assuming arguendo that the court nonethel ess has discretion to preclude questioning about amoativeto
fabricate supported by agenuine belief on the part of counsel, any such excluson would haveto be
undertaken with “the utmost caution and solicitude for the defendant’ s Sixth Amendment rights.”
Soringer, 388 A.2d a 855 (citation and interna quotation marks omitted). A completeexclusion, in
other words, would bear avery heavy burden of judtification when lesser redtrictionsareavallable. Inthis
case, we are convineed that thetria court abused its discretion in barring any cross-examination about

Barber’s motive to fabricate in order to conceal his alleged motive to buy drugs.

Animportant fact which thetrid court rdied on in finding Brown's proffer “weak” wasthe
undisclosed identity of the aleged eyewitness, so that “the [c]ourt [was] not able to test whether the

source[itsdlf] had amotivetofabricate’ or was*“anoninvolved bystander without amativetolie” Ina
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related context, however, we have dated that “[i]n eva uating the rdigbility of the proffer . . . the court
must not seek to evaluate thereliability of thewitness.” Newman v. United Sates, 705 A.2d 246,
259 (D.C. 1997) (quoting Martin v. United Sates, 606 A.2d 120, 129 (D.C. 1991)). Conditioning
bias cross-examination on the court’ sability to assessthe credibility of the source of the dleged motive
runstoo closeto usurping thejury’ sfunction. See Martin, supra; Davisv. Alaska, 415 U.S. 308,
317(1974). Nor isit of agnificant weight thet the proffered witness gpparently would have asserted a
“privilege’ if asked to testify about the events. The proffer wasin support of the right only to question
Barber about the aleged purchase gone wrong; if he denied theimplied accusation and if — asexpected
— Brown was unableto contradict himwith extringc proof of the bias, Brown donewould bear the risk
of thejury accepting the denid as unrebutted (and perhaps penalizing him to boot for agroundless

allegation).

Inkeeping with Brown |, see683 A.2d a 125, and our decisonsgenerdly, thetrial court so
was concerned with theinflammatory and degrading potentia of achargethat thevictim of acrimewasa
drug user. See Ford v. United Sates, 549 A.2d 1124, 1126 (D.C. 1988)." But while Ford

recognized“the* highly inflammeatory nature’ of drugactivity alegaions” itwascareful toSatethat “these

* Rather at oddswith thetria court’s concern with prejudice from the mention of drugswasits
view thet the proffer was wesak becauseit “involve[d] marijuanaas oppased to amore dangerous drug,”
andthat “[4] persontrying to buy marijuanahaslessincentiveto febricate than onetrying to sdll marijuana”
AsBrown suggests, “If the probative value of the bias evidenceisdulled by the purported inggnificance
of amarijuanabuy, soisitsprgudicid effect.” Inany case, thetrid court’ sown view that an attempted
marijuanapurchase wastoo littleincentive to fabricate arobbery could not supplant ajury’s, wherethe
effect was to bar all cross-examination on the subject.
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prohibitionsare not absolutes, any morethanisan unlimited rightto show bias.” 1d. a 1127. Andin
Ford the court held the danger of incendiary character inferences of thissort insufficient to judtify thetrid
court’s* prohibit[ion of] all inquiry into the possibility [of amoativefor bias]” onthewitness spart. Id.
(emphedisinorigind). Onthefactsof thiscase, thetria court’s conceded discretion regarding the scope
of cross-examination amost certainly would havejustified alimitation on thedrug inquiry, by (for
example) permitting questioning about what Barber was doing that evening but not about any aleged
drug use by him on other occasions. Asthe Supreme Court hasmade clear, however, the difference
between such alimitation and acompl ete prevention of questioning on ardevant theory of biasmay be

the constitutional divide.

Theremaning consderations dated by thetria court do not persuade usthat exdusion of thebias
theory altogether waspermissible. Thefact, aswedtated earlier, that Barber was cross-examined for
biasin other respects goes conceptudly to whether the error was harmless, not whether error — of the
congtitutional sort — was committed. See also Jenkins v. United States, 617 A.2d 529, 532
(D.C. 1992). And the same holdsasto the “extremely remote possbility” thetria court found that
Barber “would have changed histestimony that [ Brown] robbed him at gun point, given therigorous

cross-examination [to] which he already was subjected.”

Thetrid court conscientioudy sought to gpply the slandards discussad in our opinion remanding
the case. We nonetheless conclude that it imposed too great aburden on Brown to proffer evidence

supporting cross-examination of thegovernment’ sprincipa witnessonthekey issueof bias, seeUnited
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Satesv. Abel, 469 U.S. 45, 50 (1984). And because we have previously determined that an
erroneous exclusion of that questioning would not be harmless error on the facts of thiscase, Brown |,
683 A.2d at 127 n.10, the judgment of conviction must be, and it is,

Reversed and remanded for a new trial.





