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Ruiz, Associate Judge: On July 19, 1995, appellant Frederick Douglas Kylewasindicted on
chargesof first degree sexud abuse, s2e D.C. Code 8§ 22-4102 (1996 Repl.), kidnaping, see § 22-2101,
and threatening to injureaperson, see 8§ 22-2307 (1996). During thetrid, after the government’ sopening
gatement and the complainingwitness' direct tesimony, gopelant pled guilty tofirs degree sexud abuse
and kidnaping, subject to enhancement papers which made him digiblefor asentence of lifein prison

without the possibility of parole.


Keldrick M Leonard
Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.


Before sentencing, gppd lant filed amotion to withdraw hisguilty plea. Thetrid court denied his
motion and sentenced gppelant on the sexud abuse chargetolifein prisonwithout possibility of parole,
and, onthekidnaping charge, fifteen yearstolifeimprisonment, thetermsto run consecutively. Appelant

filed atimely notice of appeal.

On January 7, 1998, appellant filed in thetrial court an application to have gppellate counsel
gppointed for the purpose of pursuing acollatera attack on hisconviction, contending hewasdenied
effective assgance of counsd. SeeD.C. Code 8§ 23-110 (1996 Repl.). Thetrid court denied gppdlant’s

motion, and appellant filed a notice of appeal .

On gpped, gppdlant arguesthat: (1) thetrid court abused itsdiscretion in denying gppelant's
motiontowithdraw hispleaof guilty because hispleawasnot knowing and voluntary and lacked afactua
basisasrequired by Superior Court Crimina Rule 11(f) (2000); (2) thetria court erred in denying
gppd lant'smotion requesting gppoi ntment of counsd to collateraly attack hisconviction, becauseasan
incarcerated prisoner, gopdlant cannot investigate and file an effective maotion without counsd's asssance,
and, under thecircumatances, thetria court'srefusal to gppoint counsd amountsto afind order; and (3)

thetrid court erred in enhancing appd lant's sentence to removethe possibility of parole becausethe

1 OnJuly 14, 1998, this court issued an order consolidating appellant’ s appeals and requiring
gppellant to show causewhy hisinterl ocutory gppedl from the order denying appointment of counsel should
not be dismissed as having been taken from anon-fina order. The show cause order was discharged on
August 11, 1998, after appellant filed a response.
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government did not establish thet gppe lant had been convicted of sex offensesagaing at leest twovictims,
asrequired by D.C. Code 8 22-4120 (8)(5). Wedfirm thejudgment on direct apped, and affirmthetrid

court's denial on the merits of the request for appointment of counsel .?

|. Denial of Motion to Withdraw Guilty Plea

In order to succeed on amation to withdraw aguilty plea, adefendant must establish one of two
Sparate and independent grounds. ather that therewas a“fatd defect” in the plea.colloquy (the procedure
for whichisestablished in Superior Court Crimina Rule 11), or that “justice demands withdrawa under
the circumstances of [defendant’ s case.” Piercev. United Sates, 705 A.2d 1086, 1089 (D.C. 1997),

cert. denied, 525U.5.1087 (1999). Post-sentence atackson guilty pleasare subject to the“ manifest

2 Appellant dso arguesthat thetria court erred in refusing to grant acontinuanceto permit defense
counsd to prepare adequately for tria, and for appellant to consider a“combination” pleaoffer made by
the government four days beforethe tria date. Although the government does not raise the point, we
consider the issue waived by Kyle's guilty plea. See Tollet v. Henderson, 411 U.S. 258, 267 (1973)
("[A] guilty plearepresents abreak in the chain of events which has preceded it in the crimind process.”);
Collins v. United Sates, 664 A.2d 1241, 1242 (D.C. 1995) (per curiam) (“guilty plea ordinarily
waivesd| non-jurisdictiond defectsinthe proceedingsbelow”). Inany event, appdlant'sclamthat thetria
court abused its discretion in denying his request for a continuance in June 1996, five days before the
scheduled trial date, iswithout merit. A party seeking a continuance must make a showing that it is
“reasonably necessary for ajust determination of the cause,” O’ Connor v. United Sates, 399 A.2d
21, 28 (D.C. 1979) (quoting Brown v. United States, 244 A.2d 487, 490 (D.C. 1968)), including, at
aminimum, some showing of prejudicein the absence of a continuance, see Mack v. United Sates, 637
A.2d430,432n.3(D.C. 1994). Appellant cannot make that minimum showing because he obtained a
defacto continuance of three months during which to consider the pleawhen thetria did not begin until
September 30. Thereisno indication in the record that the additiona three months were inadequate for
counsdl'stria preparation, or for consideration of any pleathat may have been availableto the appel lant.
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injustice” standard. See Super. Ct. Crim. R. 32 (€) (2000);* Morrisonv. United Sates, 579 A.2d
686, 689 (D.C. 1990) (diting cases). A motiontowithdraw aguilty pleamade before sentenceisregarded
moreleniently and should be given favorable consderation “if for any reason the granting of the privilege
seemsfarandjud.” Pierce, 705A.2d & 1092. Here, the mation to withdraw the pleawas made before

sentencing, so the “fair and just” standard applies.*

Appdlant contendsthet hisguilty pleawas not knowing and voluntary, thet the plealacked afactud
bassasrequired by Superior Court Crimina Rule 11 (f), and, therefore, that thetrid court abused its
discretioninrefusngto permit the pleato bewithdrawn. Wereview gopdlant's* knowing and voluntary”

damand his“factud bess’ daim under thefatd defect prong of Pierce. Wedso review hisdamsunder

® Rule 32 (e) provides:

A motion to withdraw a pleaof guilty or of nolo contendere may be made only before
sentence isimposed or imposition of sentence is suspended; but to correct manifest
injustice, the Court after sentence may set aside the judgment of conviction and permit the
defendant to withdraw the plea.

Super. Ct. Crim. R. 32 (e).

* Kylerequested to enter his pleaafter thetrial had begun, following the complaining witness
detailed direct testimony about the rape, which she gave with greet difficulty. The court permitted Kyleto
address the complainant outside of the presence of the jury, recessed for an hour so the parties could
discuss aplea agreement. When they returned to the courtroom, the plea colloquy ensued, and the plea
was accepted.

Kyle, through his counsd, filed the motion to withdraw the guilty pleaon November 14, 1996, the
day before his scheduled sentencing, and, in addition, requested that he be examined at St. Elizabeth's
Hospita. Inthemoation, hisonly claim, which he did not make on apped, wasthat he was incompetent to
stand trial because he was unable properly to assist in his own defense due to the fact that he was
intoxicated at thetime of the rape and did not remember it. He further asserted that the government would
not be prejudiced by the granting of his motion to withdraw the plea.



the “fair and just” standard.

A. " Knowing and voluntary" nature of plea

Kyle arguesthat his pleawas not knowing and voluntary because he was denied the effective
assstance of counsd at acritical stageinthe proceedings, when deciding whether or not to pursuean
Insanity defense. He assartsthat at thetime of the Rule 11 inquiry he had not considered an insanity
defense and was not even aware that such adefense might be available to him because he hed only eight
minutesto discussthe matter with hisattorney, and then returned to the courtroom and waived hisright to

an insanity defense.

Kyledid not assert ineffectiveassstance of counsdl inhiswritten maotion towithdraw theguilty
plea. Seesupranote4. During the sentencing hearing, however, he aleged that his counsd had been

unprepared to go to trial and had not advised him about the insanity defense.® There has not been a

®> Kyle stated as follows:

I'dfirst liketo state | haven't been counseled or defended. | didn't have the opportunity
to know what the insanity plearepresented at the time the court offered it to me during the
trid. [ Defense counsel] when hewent to trial wasforced to be my counsd, after |etting this
Court know that hewasill-prepared to represent methat following Monday. And | letit
be known to the Court that | hadn't seen him three weeks prior to trial and wewerethree
daysprior totrid. Hedid not ingtruct me asto or advise me about the validity of entering
aqguilty plea.

(continued...)
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collaterd proceeding to devel op the facts concerning the ass stance that Kyle received from counsdl in
conddering aninsanity defense® Thus, wemust look to the availadletria record for support that theplea
washot knowing and voluntary because Kylewas not advised concerning an insanity defense. Inso doing,

we see no reason to doubt the voluntariness of his guilty plea.

Kyleinitiated the pleanegotiaionsafter beingmoved by the complaning witness tesimony, and

hislawyer confirmed hisintentionsby asking him about it threetimes. Inaddition, Kyle gaveareasonfor

*(...continued)

And so based upon [the complaining witness testimony], | had amental block and
| — based upon that fact that she said | smelled of acohol and sweat, | knew there was
sometruth that | had had some kind of dedlingswith her. And on that basis and that basis
alone, | pulled [defense counsel's] sleeve and asked him to enter a pleathat would be
suitablefor the event or the insanity pleawhich we had discussed. And next my asking him
that he l€]t] it be known that he needed every moment that he had at his disposal to
preparefor cross-examination. Hedidn't have the opportunity of achance to come back
in chambers behind the court to talk to me or advise me of anything. He came back and
he offered methree piecesof paper. | wasso dazed at thetime, | was placing my trust in
him that he would eventually speak upin court and represent me. So | signed the papers.
| didn't read them. | don't know what they, you know, what they represented.

S0 next we— the marshal came back and got me, brought me back before the
court. And it was at that time | believe, Your Honor, you offered or asked meiif |
understood the nature of the guilty plea. And that — | think you said 15 to life or
something to that effect. But | was— Likel said, | wasdazed and | let it be known that
| did and you asked meif | wanted to enter the insanity pleaand | asked you what wasit
at that time. And | believe you gave me acursory understanding of what it was. But |
have never been abreasted (sic), counseled by my counsel about theinsanity pleaor what
al it entailed.

¢ Appdlant filed an Application to Appoint Counsdl Pursuant to the Crimind Justice Act requesting
counsdl be gppointed to filea § 23-110 motion claiming that Kyle wasdenied the effective ass stance of
counsel. Thetrial court'sdenial of his application for appointment of counsel is discussed below.
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wantingtomakeapleaa that time, i.e., that hedid not want to put the complai ning witnessthrough any
more humiliation. Thetranscript doesnot show that the court limited thetimeKyle had to talk with his
lawyer about the insanity defense. Following arecess, Kyletold the court that he had had sufficient
opportunity to discusstheinsanity defensewith hislawyer, and that he did nat intend to pursueit. Heagain
gavelucid and cogent reasonsfor hisdecison, saying, “I don't want to put her throughthat . . . . | know
she'snot lying. | know she'stdling thetruth. . .. | have nointention of playing no games, legally or
otherwise, to. . . pursu[€] any pretenseof insanity or anythingese” Subsequently, inhisora statement
to the court prior to sentencing, Kyle said that he had not had sufficient opportunity to discusstheinsanity
defensewith hislawyer. Seesupranote5. Thetrid court credited Kyle's satements during the plea

colloquy and did not believe his satements during the sentencing hearing.” Wewill not disturb sucha

" The court made a finding during the sentencing hearing that Kyl€'s second statement was
motivated by the wish to further delay the proceedings rather than any misunderstanding of his situation:

Now, the defendant and his counsel request that he be permitted to withdraw his
guilty pleaon the groundsthat hewould now like to raise— or at least seek to pursue the
potential of raising an insanity defense. And at thetime we were going through the plea
colloquy, I specifically asked Mr. Kylein referenceto hisdesireto raise such adefense
and gave him an opportunity to talk to hislawyer. Heindicated he had had adequate
opportunity to confer with hislawyer. And having donethat, indicated that he desired not
to raise the insanity defense.

| fully explained to him all the ramifications of doing that and not doing that. And
with full knowledge of everything related to that defenseand not rasing it and raising it, Mr.
Kyleclearly indicated hisdesireto go forward and plead guilty under the guisethat he
wanted to avoid the victim being further traumatized by this event.

Thereafter, however, Mr. Kyle makes degrading statements about the young lady,

saying that thiswasdl just something that went bad because she had agreed to have sexua

intercoursewith him for afee and that because he did not have the money that she wanted,
(continued...)
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finding on appeal. See (Kevin) Williams v. United Sates, 595 A.2d 1003, 1006 (D.C. 1991)

(“Assessing thecredibility of witnessesisuniqudly atrid court'sfunction, andwewill reverseonly if wefind
those assessments plainly wrong or lacking evidentiary support.”). Therefore, the record supportsthat

Kyle's plea was knowing and voluntary.

B. Factual basisfor plea

Appd lant next arguesthat hispleawastainted becauseitlacked afactua basis. Superior Court
Crimind Rule 11 (f) requiresthat thetria court find thet thereisafactud badsfor the pleabefore acogpting
it. Thetrial court must determinethat the conduct which the defendant admits congtitutesthe offense
charged and that the government has evidence from which areasonablejuror could concludethat the
defendant wasguilty ascharged. See United Statesv. Abreu, 296 U.S. App. D.C. 16, 19,964 F.2d

16, 19 (1992) (per curiam);? see also Morton v. United Sates, 620 A.2d 1338, 1340 & n.3 (D.C.

’(...continued)

that she then cried rape. And then also in reference to the presentence report, had the
audacity to call theyoung lady a skeezer. And | think all of that isjust reflective of a
manipul ative person who is seeking to try and find someway to wiggle out of being held
responsible for the conduct that he engaged in.

So it's my view, based upon all of the circumstances, that there is no basis
whatsoever for withdrawing the guilty ples, that it'sjust another ploy in order to prolong
these proceedings.

8 Wedraw from federal caselaw tointerpret Rule 11, which is substantially similar to Fed. R.
Crim. P. 11. See Gooding v. United States, 529 A.2d 301, 305 n.6 (1987) (per curiam) (en banc).



1993).

Appdlant explainsthat even though the government presented itsevidence ontherecord, hewas
not directly asked whether, nor did hestateexplicitly that, he had actualy participated in the conduct for
which hewas charged. During the plea.colloquy, appdlant sated thet he knew the complaining witness
wasnat lying and that he agreed with her testimony. Appellant arguesthat what he meant when he made
those statements during the plea colloquy wasthat he did not question the complainant’ s Sncerity, rather

than that he specifically agreed that he had committed the offense she described.

Here, there was no defect in establishing the factua basisfor appdlant'splea. In appdlant's
presence, the government laid out the substance of the charges againgt him, including testimony of the
complaningwitness. Her tesimony, aone, would be suffident to convict and thus provided afactud bess

for Kylegsplea.® Inaddition, Kyle specificaly agreed with the complaining witness version of thefacts™

° Although the complaining witnesstestified at length, thefollowing statements of the complaining
witness capture the essence of the charges of kidnaping and first degree sexua abuse to which Kyle plead

guilty:

| offered him money | had inmy bag. And he said hedidn't want that. So he dragged me
to—to the areawhere the little—where the trees were covered up—covered over . . ..
[When hefirgt put hisarm around my neck] | was on the safe sde of theroad . . . . He put
his arm around me like my neck like that and then he put the sharp object to my neck.

He started to penetrate mein my butt . . . . He penetrated mein my vagina. . . . He
inserted his—hispenisinmy vagina. . . . hetold meto cover my mouth. ... | wason my
stomach, ontheground . . . . he came out and he made me—he made me put [his penis]
back in.

(continued...)
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Severd times he admitted to having been in the park with the complainant on the evening she was sexudly
assaulted, and requested to apol ogi ze to the complainant, implying he committed the crime. See
McClurkin v. United Sates, 472 A.2d 1348, 1356 (D.C.), cert. denied, 469 U.S. 838 (1984)
(hdding thet gppd lant'sguilty pleawasintdligent and voluntary where* the pleaproceeding assawholewas
conducted in such amanner asto inform gppellant adequiatdly of the nature of the chargetowhichhewas
pleading,” and becausegppd lant * made admiss onsthat necessaxily implied hehad committed” the charged

offense).

%(...continued)

19 During the plea colloquy the following dialogue occurred:

THE COURT: Soyou did have the opportunity to hear the government’s
opening statement in which they alegewhat they would be ableto prove?

THE DEFENDANT: Yes, sir.

THE COURT: And you dso heard the complaining witnesstestify under
oath about what you’ re supposed to have done?

THE DEFENDANT: Yes, sir.

THE COURT: Doyou agree with what the government hassaid intheir
opening statement and what the victim said by way of her testimony asto
what you did?

THE DEFENDANT: | agree with what the victim said, yes.

THE COURT: What the victim said.

THE DEFENDANT: Yes.
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Appdlant has never assarted that heisinnocent or denied thet he committed the specific actswith
which heischarged, only that he cannot remember them because he had been drinking. Voluntary
intoxication, however, isnot adefense to agenerd intent crime such asfirst degree sexud abuse. See
Parker v. United Sates, 123 U.S. App. D.C. 343, 345-347 & n. 5, 359 F.2d 1009, 1011-1013 &
n. 5(1966) (intoxication not adefenseto agenerd intent crime; itismaterid only to negate specificintent);
see also United States v. Thornton, 162 U.S. App. D.C. 207, 211, 498 F.2d 749, 753 (1974)
(“[R]ape requires no intent other than that indicated by the commission of theacts constituting the
offense.”); McGuinn v. United Sates, 89 U.S. App. D.C. 197, 199, 191 F.2d 477, 479 (1951)
(“[R]apeisnat acrimewhichrequiresaspecificintent.”). Althoughintoxication might beadefensetothe
kidnaping charge, see Davisv. United Sates, 613 A.2d 906, 912 (D.C. 1992) (kidnaping isaspecific
intent crime); Washington v. United Sates, 689 A.2d 568, 573 (D.C. 1997) (voluntary intoxication
may negate specific intent), gppel lant wasinstructed during the pleacolloquy that specificintent was

required for a conviction of kidnaping.

Insum, the record reved sthat even though appe lant said he could not remember what occurred,
heinitiated the discussion of apotentia pleaafter hisrecollection wasrefreshed by the complainant's
tesimony. He spedificaly rgected the government'sverson of events, &firming the complanantsverson
ingead. Seesupranote 10. Thecomplanant'stestimony of what occurred, to which gppdlant admitted,
described acourse of conduct that condtituted first degree sexua abuse and kidnaping, establishing the

factual basis for the plea.
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C. “Fair and just” prong

Where adefendant movesto withdraw apleaunder the second prong of the Piercetest prior to
sentenaing, withdrawa may be permitted if, for any reason, the granting of themation seems*“fair and jug.”
Pierce, 705 A.2d a 1092. Threefactorsare particularly rlevant in consdering a pre-sentence motion
towithdraw aguilty plea: (1) whether the defendant has asserted hislegdl innocence: (2) thelength of ddlay
between the entry of the pleaand the mation to withdraw it; and (3) whether the defendant had thefull
benefit of competent counsdl at all times. Seeid. Anassertion of legal innocenceisanecessary
prerequisite, but isnot sufficient doneto requireapleawithdrawd. Seeid. at 1092-93. In consdering
thelength of the delay, the court should consi der whether the government woul d havebeen prejudiced by

withdrawal of the plea at the time of the motion to withdraw. Seeid. at 1093.

We have dready noted that gppelant doesnot assart hislega innocence. He dso doesnot assert
hisfactud innocence. At best gppellant'sargument seemsto bethat because of hisintoxicated date, he
has no independent recollection whether he committed the crimes to which he pled guilty. Asdiscussd
earlier, however, therecord indicatesthat, at thetime he entered his plea, appellant agreed with the

complaining witness' version of events. See supra note 10.

Wemust dso consder whether the government woul d have been prgjudiced by withdrawa of the
pleaa thetimethemotion wasmade. Thelength of delay between theentry of the pleaand themotion

towithdraw isnot digouted — therewere five days between those events. Even though gppdlant did not
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delay inmoving towithdraw hispleg, it wasthetiming of the pleathet pregudiced thegovernment. Inthis
case, the pleacameinthemiddleof trial, after the complaining witness had testified in what was
acknowledged by gppelant to be atraumatic experiencefor her. Withdrawd of the pleawouldimply a

new trial, requiring the complaining witness to testify a second time.™*

Theremaining factor we usudly condder isgppdlant'sdam of ineffective assstance of counsd,

whichwehavedready rgiected.? Under the circumstances, we condudethat thetrid court did not abuse

" Thetria court stated:

| think there comesapointinthejudicia process when the Court, regardless of whether
someone haspled guilty or not, and | understand the redlity of the need for guilty pleasin
order to movethe process aong and that peopl e should be, in gppropriate circumstances,
given credit for having pled guilty, but in this case it was only aplea of guilty after an
agonizing process of getting this case to trial and after the complaining witness was
subjected to the humiliation again of having to appear before 14 strangers and acourtroom
full of peopleto tell them, tell the entire world what had happened to her. 1t wasonly at
that point that Mr. Kyle, seeing the handwritingon thewall, saw fit to enter apleaof guilty.
And| think the eventsthat have occurred after the pleaof guilty reflect that it wasn't true
remorsethat caused him to do so, that it's cong stent with the process of manipulation that
has occurred throughout theentire course of thistrid that caused himto seethat isthe easy
waly out at the time and not really an attempt to spare thevictim further pain. Becauseif
| wereto have granted the request that he made to withdraw hisguilty plea, then obvioudy
shewould have had to endure that humiliation and pain again during the course of another
trial.

So | think Mr. Kyle's conduct after the pleabelies his suggestion that he made at
the time of the pleathat he was remorseful and did not want to further hurt the victim.

2 On apped, Kyle does not contend that his due process rights were violated by denial of the
motion to withdraw his pleabecause he was unableto assist his counsdl, nor did he do so beforethetria
court. Seesupranote4. Cf. Wilson v. United Sates, 129 U.S. App. D.C. 107, 110, 391 F.2d 460,

(continued...)
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itsdiscretionin determining thet justice does not demand that gppelant be permitted to withdraw hisplea

in this case.’®

[I. Denial of Application to Appoint Counsel Pursuant to the Criminal Justice Act

A trid court’ sdetermination whether to gppoint counsd to assist an indigent prisoner in pursuing
acollateral attack under D.C. Code § 23-110 isreviewed for abuse of discretion. See Jenkinsv.
United Sates, 548 A.2d 102, 104-05 (D.C. 1988); DoeV. United Sates, 583 A.2d 670, 672 (D.C.
1990). The prisoner hasthe burden to proffer groundsfor collaterd rdief a thetime counsd isrequested.
See Jenkins, 548 A.2d a 106. To prevail onthe application, appellant isrequired to satisfy the same

criteriathat would entitle himto ahearing on the 8 23-110 motion. SeeDoe, 583 A.2d a 672.* When

12(...continued)
463 (1968) (whereamnesiaprevented appellant from recoll ecting aleged crime, remanding to determine
whether appellant had sufficient present ability to consult with his counse with reasonable degree of rationa
understanding and whether he had arationa aswell asfactual understanding of proceedingsagainst him
to ensure afair trial and effective assistance of counse!).

B Wetake note of the results of the competency screening examination of August 31, 1995, in
which Dr. Kenel described appellant as follows:

Mr. Kyle hasahighly accurate and detailed knowledge of thejudicial processand the
rolesof various court officidsashe hasavalled himsdlf of law library facilitiesin thevarious
ingtitutionsto which hewasassgned. Mr. Kylewas aware of the chargesagaingt him and
their gravity, hispleaoptions, rights and the concept of pleabargaining. Inaddition, Mr.
Kylewas aware of the necessity and importance of cooperating with hislawyer and of
behaving appropriately in the courtroom.

¥ This court has held that “a § 23-110 motion may properly be denied without a hearing where
thedefendant'sallegations (1) arevague or conclusory, (2) are papably incredible, or (3) would not merit
relief even if true.” (Bradford) Williams v. United Sates, 725 A.2d 455, 459 (1999) (quoting
Ready v. United Sates, 620 A.2d 233, 234 (D.C. 1993)). Inthe case at bar, the alegations made by
(continued...)
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ahearingisrequired, appointment of counsd isobligatory. Seeid. at 673. The pendency of adirect
apped doesnot give appdlant any greater right to gopointment of counsd for a§ 23-110 motion than he
would otherwisehave. Seeid. a 675. If thetrial court deniesthe motion for gppointment of counsd,
gppdlant must obtain afind ruling onthemeritsof the collaterd attack on hisconviction beforehemay
goped anorder denying gppointment of counsd to assst inthet effort; an goped from denid of themotion
for appointment of counsel will normally be denied for lack of jurisdiction. See Garmonv. United
Sates, 684 A.2d 327, 329 (D.C. 1996); Jenkins, 548 A.2d at 108. Here, appd lant filed anctice of
goped fromthetrid court'sdenid of hismotion for gppointment of counsd before pursuing themotionto
completion. Thegovernment argues, therefore, that thereisno fina order for usto review and that the

appea from the trial court's denial of the request for appointment of counsel should be dismissed.

In Garmon, we noted an exception to thisrulewhere the denid of amoation for gppointment of
counsd can be congtrued asadenia on the meritsfor relief under §23-110. See684 A.2d a 330. Here,

thetrid court'sruling was based on factors beyond the presentation in the motion for appointment of

¥(...continued)
appellant in the motion to appoint counsel were devoid of facts on which to base aclaim of ineffective
assstanceof counsel. Inhisorder denying the Application to Appoint Counsd, thetrid judge stated that
appellant

falstoarticulate how histrid attorney wasalegedly ineffective, andif infact hiscounsd’s
performance was deficient, how hewas prejudiced by counsd’ srepresentation. ... The
record as the court knowsit, and especially in the absence of anything to the contrary
presented by [defense counsdl], convincesthe court that a“colorable” claim that would
entitle the defendant to relief does not exist.
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counsd, and was decided on the basis of “[t]he record asthe court knowsit.” 1n so doing, the court found

that a“'colorable’ daim that would entitle the defendant to relief doesnot exist.” We condruethet ruling
asadenia of asubstantive motion for relief under § 23-110, consider the apped under the Garmon

exception, and affirm thetrial court's decision.

Wenote, in particular, that the court knew therecord well. Thesametrid judge who denied
gppd lant'smoation for the gppoi ntment of counsd had presided over the aborted trid, the pleacalloquy,
andthesentencing. Thetrid judge had heard Kyle spesk during the Rule 11 proceeding, a whichtime
Kyleresponded affirmatively to the court's questions asto whether he had had sufficient opportunity to
confer with counsdl and whether he understood the nature of theinsanity defense. Thetrid judgeaso
heard Kyles contradictory Satement a sentencing when he daimed that he had not had sufficient timeto
confer with counsdl and that he had not adequately understood the nature of the insanity defense. See

Supra note 5.

Faced with appdl lant's contradictory statements, madein open court, thetria judgemadea
credibility determination, deciding to credit gppd lant's satement during the pleacolloquy rather than that
made a sentencing. Seesupranote8. Based on thetria court's crediting of Kyle's statement made
during the pleacolloquy that hehed asufficient opportunity to consult counsd and did not wishtoraisean
insanity defense, we affirm thetrial court's denia of Kyle's motion to set aside the conviction dueto

ineffective assistance of trial counsel in entering a plea of guilty.
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Weds0 addressaconcern expressed at ord argument by gppe lant's counsd about the procedure
counsd gppointed by thiscourt mugt follow in pursuing a8 23-110 daim when thetrid court has denied
amotion for the appointment of counsal which appellate counsdl believesis necessary to prepare
adequately for the motion to vacate judgment under § 23-110. In Doewe carefully explained thelevel
of inquiry required of gppellate counsd in such acase, and the proper procedurd stepsto betaken. See
583 A.2d a 674-75. Itis“aninherent part of counsdl'sresponsbility on direct goped” to consder the
appropriatenessof a§ 23-110 motion. Id. a 674. Theduty “istriggered by what appellant (and triad
counsd) tell gppellate counsd in response to areasonably thorough inquiry, and by whét is reasonably
noticegble from thetrid court'srecords.” 1d. at 674-75. Appdlant's counsd need not have completed
assarchingand exhaudiveinquiry, but only a“ reasonableinquiry into the possihility of ineffectiveassgance
of counsd a trid by researching and deve oping pointsthus uncovered that might giverisetoaclaim of
ineffectiveness.” |d. at 675. Doe addresses Kyle's counsel's situation specifically:

If, after completing such aninquiry and any indicated research, gppelate counsd condudes

that there existsan adequate basisfor advancing aclam of ineffective assstance of trid

counsd, gopdlate counsel should advise gopdlant of the results of theinquiry. Thenext

step would bethefiling of a§23-110 motion accompanied by arequest by appelant to

the Superior Court for it to appoint appellate counsd or other counsdl as § 23-110

counsdl. Should additiond investigation bethought necessary, it could be sought at the

sametime. If appellant should request, appdllate counsel could prepare and filethe
gopropriate papersin gppd lant'sbehdf, and thismight frequently provethe most suiteble

way to proceed.

Id. at 675. Totheextent that gppellant's counse was concerned about incurring fees and expenses, his

effortsat making a“ reasonableinquiry” andfiling amotion for gppointment of counsd aredigiblefor

relmbursement by the appel late court asapart of hisappellate duties, evenif hewere unsuccessful in
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obtaining an gppointment from thetria court. Seeid. a 670 n.5 (“ Court gppointed counsd who perform
the services discussed here shall be entitted to compensation pursuant to D.C.
Code 88 11-2601 [to] -2604.”). If gppellant had successfully established his entitlement to aheering, the
trid court would have granted the motion to gppoint counsa and he could have been rembursed by that

court.

[11. Enhancement of appellant's sentence

Appdlant arguesthat becausethe government did not establish thet gppelant had been convicted
of sex offensesagaing at least two victims, thetrid court erred in enhancing hissentenceto removethe
possibility of paroleunder D.C. Code 8§ 22-4120 (a)(5). Appd lant acknowledgesthat hewasconvicted
of twofederd offenses— trangportationinintersate commerceto commit rgpeand kidnaping— and two
rape offensesin the Commonwedth of Virginia Heargues, however, that thefedera offenses, interdtate
trangportation and kidnaping, arenot “ sex offenses’ withinthe meaning of the enhancement datute, and thet
there was no finding on the record thet the two rgpe convictionsin Virginiainvolved two different women,
which hedamsisarequirement of thelanguagein the Didrict of Columbia Codethet the prior offenses

be committed “against 2 or more victims.” See D.C. Code § 22-4120 (a)(5).

Appdlant’sargument isfrivolous. Therecord could not be more clear that appellant was
convicted of two rape offenses againgt two different womenin Virginia. Thereisno requirement, as

gopdlant arguesin hisMemorandumin Aid of Sentencing and on gpped, that the convictionsbelessthan
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ten yearsold. See D.C. Code § 22-4120.

For thereasons stated above, we affirm gppellant'sconviction and thetrid court'sdenia onthe

merits of his application to appoint counsel pursuant to the Criminal Justice Act.

Affirmed.





