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Before STEADMAN and Ruiz, Associate Judges, and PRYOR, Senior Judge.

PRYOR, Senior Judge: Appdlant, Gary L. Jones, was convicted of possession with intent to
digtributecocanewhilearmed (* PWID™), possession of afirearm during acrimeof violenceor dangerous
offense (* PFCV”), carrying apistol without alicense (“CPWOL”), possession of an unregistered fireerm
(“UP"), unlawful possession of ammunition (“UA”), and unlawful possession of marijuana.’ Appellant

contends (1) theevidenceisinsufficient to sustain thedrug convictions, and (2) thet thetrid court erredin

! D.C. Code 88 33-541 (8)(2), -3202, -3204 (b), -3204 (a), 6-2311 (a), 6-2361, 33-541(d)
(1989 Repl. & 1994 Supp.).
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denying his pogst-conviction motion without ahearing. Wergect the chdlengeto sufficiency, but remand

for further proceedings on the latter question.

Inlate November 1994 gppdlant Sopped a acary out restaurant, placed his order, and returned
togtin hisrecently purchasad Jeep vehiclewhile hisfood was baeing prepared. Hesat inthevehideina
no parking zone, near afire hydrant, with flashers on and the engine running. Metropolitan Police
Department officersL.ittlgjohn and Solomon gpproached the Jeep and requested appd lant’ slicenseand
regidration. Whileofficer Littlgohnwasobtaining information from gppelant, the other officer observed
the handle of apigtal protruding from benegth the front passenger et of the vehicle. After awaning to
Officer Littlgohn, gppdlant wasordered out of thejeep and arrested. Theofficersseized thefirearm,
|oaded withammunition, fromthevehide. Smultaneoudy, Officer Littlgohn discovered awhite pgper beg
inthe Jegp' sar vent located under the dash board proximate to the driver’ sseat. The bag contained four

rocks of cocaine and a separate bag of marijuana.

Beforetrid, the government mede asaries of offersfor apleabargain; ultimatdy gppdlant could
have pleaded guilty to awegpons offense and one misdemeanor drug charge. However, this offer was
rgjected and the casewastried. At theconcluson of abenchtrid gppelant was convicted of the charged
offenseson June 16, 1995. Inaddressing thecourt prior to sentencing, gopdlant’ scounsd noted that post-

trid discussonswithgppd lant’ sfamily hed surfaced anumber of concernshbeering on gopd lant’ scgpacity
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tomekedecisonsintheingant case. Inthisregard counsd dluded to gppdlant’ sgpparent fixation on his
newly purchased vehicle and historment about his deceased mother. In response, the court delayed
sentencing severd timesto alow acompetency evauaion of gopdlant. A psychologist found gppellant
competent for purposes of sentencing, but recommended further evauation. On December 5, 1995, a
psychiatrist found gppellant competent then and during pleanegotiations. Appelant was sentenced on

December 14, 1995 and received concurrent terms of incarceration.?

Thedirect gpped was stayed pending the outcome of appellant’ smation pursuant to D.C. Code
§23-110(1996 Repl.) filed on November 7, 1997. Appelant damed in the motion that histrid counsd
never informed himthat, by proceeding totrid instead of accepting apleaagreement onthetable, hefaced
mandatory minimum sentences significantly longer than the sentence associated with the plea offer.
Appdlantfiled anafidavitin support of thismotion, goedificaly Saing hisalegationsregarding tria counsd
and explaining their Sgnificance: “If my atorney had informed methat thetwo offenses carried five-year
mandatory minimum terms without the opportunity for parole, | would have accepted the offered plea
agreement.” The motion was denied without ahearing on June 16, 1998. The two appedsare now

consolidated before us.

2 Appdlant received asentence of fivetofifteen yearseachfor PWID whilearmed and PFCV,
onetothreeyearsfor CPWOL, oneyear each for UF and UA, and 180 daysfor possesson of marijuana
On September 10, 1996, gppelant was re-sentenced identically in order to permit thetimdy filing of a
notice of appeal.



Appdlant contendsthe evidencewasinaufficent to sustain the drug convictions Wemust therefore
determine“whether, after viewing the evidencein thelight most favorableto the government, drawing dl
reasonableinferencesinthe government’ sfavor, and giving deferenceto the[fact finder’ 5] right to
determinecredibility and weight, therewas aufficient evidence* fromwhich areasonablemind might infer
guilt beyond areasonabledoubt.”” Blakeney v. United Sates, 653 A.2d 365, 369 n.3 (D.C. 1995)
(quoting Gayden v. United Sates, 584 A.2d 578 , 580 (D.C. 1990), cert. denied, 502 U.S. 843
(1991)); see White v. United Sates, 729 A.2d 330, 333 (D.C. 1999); Speight v. United States,

671 A.2d 442, 454-55 (D.C. 1996).

Thegovernment hed to provetha gopdlant (1) knowingly and intentiondlly; (2) possessed cocaine
and marijuana; and (3) intended to distribute the cocaine. D.C. Code 833-541 (@) (1) (1989 Repl. &
1994 Supp.). Thusthe contested issuewasknowledge and intent.® Theevidence established: (1) the Jeep
belonged soldly to gppdlant; (2) gppd lant was doneinthe Jeep; (3) thewhite bag wasvisblefromthe
driver’ sseet and dominantly filled the nearest ventt; (4) the Jesp was otherwise very dean; (5) thevent was
located on the same S deastheignition and next to aconsole that held some of gppd lant’ spersond items,
and (6) appdlant had an unlicenced loaded 9mm pigtol within hisreach. Accordingly, therewassufficient

evidence from which a reasonable fact finder could infer guilt beyond a reasonable doubt.

 Thegovernment proved gppdlant had 16.45 grams of cocaine and 2.025 grams of marijuana--
some measurable amount of thedrugs. See Thomasv. United Sates, 650 A.2d 183 (D.C. 1994) (en
banc). Theamount of the cocaine, valued a upwards of onethousand dollars, issufficient to proveintent
to distribute. See Taylor v. United Sates, 662 A.2d 1368, 1371 (1995).



Although questions surrounding gppd lant’ s capacity to meke decisonsregarding this casewere
first raised with the court in the context of competency, gppdlant’ strid counse, before sentencing, aso
expressed misgivingsabout thefactorswhich may haveinfluenced appdlant’ sdecisontogototrid.
Counsd dso voiced concern asto the adequacy of hisown adviceto gppellant with repect totherange
of possble sentences which could, in turn, ffect the decison whether to goto trid or effect apleabargan.
On appedl, appd lant now arguesit waserror for thetria court to deny his23-110 motion, aleging

Ineffective assistance of counsel, without a hearing.

Inmoationsof thiskind thereisapresumptionin favor of conducting ahearing unlessthereareno
materid questionsof fact to be resolved, and the contentions can be resolved on the bags of exiding files
and recordsin the case. Ready v. United Sates, 620 A.2d 233, 234 (D.C. 1993). Thetria judge,
relying upon Srickland v. Washington, 466 U.S. 668, 694 (1984), concluded that counsdl had likely
given adequate adviceto appellant, but in any event, appel lant could not, in present circumstances,
demonstrate prejudice asrequired by Srickland. Shereasoned that prior totrid and at trid, gppellant
consistently denied any knowledge of the drugswhich were seized. Thus she concluded that since
gppellant had indsted on atrid, he could not, at the end of trid, demonstrate any prejudice, or worse

position which was attributable to counsal.

Although thisanalyss may or may not ultimately prevail, we think there was a step missed.
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Whether towalvetrid and plead guilty is, asthetrid judge recognized, adecision made by the client.
However, thearitica question, particularly inthe context of adirect chdlengeraigng factud questionswith
repect to counsdl’ sadvice, iswhether counsd gave aressonably dear explanaion of the possble pendties
in comparing atrid toapleabargain. See Super. Ct. Crim. R. 11 (1)(C). Furthermore, thetrid court's
conclusionthat gppellant would not have pled guilty (based soldy onthefact thet he asserted innocence
atrid) isdirectly a oddswith gopdlant’ saffidavit Sating thet hewould haveinfact pled guilty but for his
counsd’ somisson. Although thejudge noted, asan asde, that it isunlikdly thet counsd wouldfail to advise
hisclient gppropriately, resolution of that questionisnecessary. Whatever gppe lant ultimately decided,
he was entitled to competent advice before making hisdecison. Laying competency aside, therewere
graightforward factua questionsto resolve. Inahearing, not necessarily protracted, trid counsd could
addressthesematters, including theexistence, or lack thereof, of apossbledigposition of the case pursuant
to North Carolinav. Alford, 400 U.S. 25 (1970). The court, informed by the evidence, can then
assessthe drcumstances and render itsruling. Wetherefore conclude ahearing was necessary to resolve

the questions presented.

Accordingly, we hereby affirmthe convictionsentered by thetrid court. Weremand the matter

for ahearing on the motion raising the question of ineffective assistance of counsal.

So ordered.





