Note to readers: To navigate within this document use the set of icons listed above on the
Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of
Appeals and the District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.

DISTRICT OF COLUMBIA COURT OF APPEALS

No. 96-AA-716
FRANK MAYO, PETITIONER,
V.
DistrICT OF COLUMBIA DEPARTMENT OF EMPLOYMENT SERVICES, RESPONDENT.

Petition for Review of a Decision of the District of Columbia
Department of Employment Services

(Argued September 16, 1999 Decided October 7, 1999)

Sephen Chertkof for petitioner.

Sheila Kaplan, Assistant Corporation Counsel, with whom Jo Anne Robinson, Principal
Deputy Corporation Counsdl, and Charles L. Reischel, Deputy Corporation Counsel, were on the
brief, for respondent.

Before TERRY, FARRELL, and GLICKMAN, Associate Judges.

FARRELL, Associate Judge: Thispetition for review challengesthe denid of compensation to
petitioner under aformer (now-repedled) verson of theVictimsof Violent Crime Compensation Act
(VVCCA). That datuterequired apersonfiling aclam for compensation to do so “within 180 daysefter
the crime[of which the personhad been avictim],” but provided that “thistimelimit may be extended for

good cause shown.” D.C. Code § 3-402 (8)(2) (1994). Regulationsimplementing the statute defined
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“good caus?’ auffident towavethelimitationsbar asincluding: “ Thephysica or mentd incapacity of the

claimant.” 28 DCMR § 2303.4 (a) (1987).

Petitioner filed acrime victims compensation claim outside the 180-day period, but in
proceedings beforethe District of Columbia Department of Employment Services (DOES), which
adminigtered theformer act, he presented evidence that he had been mentally incagpacitated during the
rdlevanttime. A hearing and gopedsexaminer, followed by the DOES Acting Deputy Director for Labor
Standards, rejected the showing of good cause and denied petitioner benefits. While petitioner was
seeking review inthiscourt, the Council of the District of Columbiarepealed theold VVCCA and
replaced it with anew one that contained, among other things, aliberalized statute of limitations.
Petitioner’ sfirst argument to usisthat he should be given the benefit of that statute. For reasons
explained in part |1, we rgect that argument. Petitioner further argues that the Deputy Director’s
rejection of hisgood cause showing isflawed, in part becauseit gppeared to rest on the conclusion that
athough petitioner himsdf wasmentaly “incgpecitated” during the 180-day period, someoneese could
havefiled for compensation on hisbehalf just asthey had donewith regard to aclaim for workers
compensation he had made. We agree with petitioner, for reasons stated in part 111, that the Deputy
Director’ sanalysis of the incapacity issue reveals enough confusion on this point that aremand is
necessary for further consideration and clarification. Moreover, the analysisappearsto reflect a
misunderstanding about the relationship between crime victims' compensation and what the statute
expresdy terms* collatera sources,” including workers: compensation, fromwhich aclamant hasaso

been compensated. Findly, we smply cannot be sure of whét finding the agency made on the pivota
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issue of whether petitioner suffered from amenta incapeacity during the period rdevant to timely filing of

aclam. For these reasons, we vacate the agency’ s decision and remand for further consideration.

The facts of the assault giving riseto petitioner’ s clam for benefits are not disputed. Asthe
hearing examiner found, petitioner wasthe innocent victim of aviolent crime on January 22, 1993, when
hewas assaulted at the Brookland station of the United States Postal Service, for which heworked asa
driver. Thearmed assallant, while attempting arobbery, threstened petitioner by telling him fifteen times
ormore, “Preparetodie!” Thisincident caused petitioner to haveflashbacksto an attempted robbery in
1990 while hewas|oading money into amail truck, when he was held hostageat gunpoint and the
assallant pointed the gun a hishead and pulled thetrigger, only to havethe gun misfire. The examiner

described petitioner’ s mental condition after the January 1993 assault as follows:

Therecord reved sthat petitioner experienced anumber of physicd and
emotiond difficultiesasaresult of the 1993 violent crimeincluding
flashbacks, degping disordersand generdly acondant Sckly sate. [ The]
credibletestimony [of Dr. Arnsdorf, petitioner’ stresting psychologi<t, ]
about her treatment sessiong],] aswell as the various medications
prescribed by Dr. Griffin, [histreating] psychiatrist, supported the
seriousness of petitioner’ scondition. In addition to not performing his
regular duties, petitioner could not work overtime and could not operate
histaxicab[, apart-time supplementd job]. Hefurther admitted on the
record that when he gpplied for workers compensation, hisclaim was
denied for ayear, forcing himto rely on hiswifé ssdary and to dl his
boat and a car in order to survive financially.
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Aided by Dr. Arnsdorf, petitioner had filed for workers' compensation beginningin February
1993. Theclamwasinitialy denied and he appeded," ultimately prevailing to the extent that hewas
awarded 75% of hisbase sdary in benefits? On March 3, 1994, fourteen months after the assaullt, he
gopliedfor crimevictims compensation benefits. Following anevidentiary hearing, thehearing examiner
foundthat, “[a]t first blush, it appearsthat astrong argument might be made that good cause hasbeen
demonstrated to excuse the latefiling of the clam” — areference to what the examiner found to be
petitioner’ s“[serious] physica and emationd difficulties” Theexaminer dsofound, however, that Snce

petitioner had not “ gppl[ied] for crimevictims' benefitsuntil after hisworkers compensationclamwas

* Dr. Arnsdorf described her interaction with petitioner during this time:

Q. Intermsof Mr. Mayo functioning, was Mr. Mayo ableto
deal with letters and appeal s?

A. [Dr. Arnsdorf]. Not at that point, no.
Q. Canyou describe it more?

A. Bascdly, hewould bring the suff in to me, sometimeseven
unopened. Or he would call me and say: Well, | got this letter.

And when hecameinto seeme, wewould work it through. |
helped him— and Dr. Griffindso— heped him file the gpped withthe
Department of Labor.

| will say, Mr. Mayo worked very hard to get that apped, to
haveit succeed. He contacted his Congress person, tried to work
through the hierarchy of the Postd Service. Dr. Waugh [chief medical
officer, USPS] was dso working on hisbehalf. . . . And basicaly, we
raitled every treeand cagethat we could find to get him paid. [Footnote
omitted.]

2 Hisbase sdary was $744.80 aweek ($38,700 annualy). At thetime of the hearing hewas
also receiving Socia Security disability payments of $931 a month.
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finally accepted, astrong and . . . reasonable inference may be drawn that [he] applied for [them]
specificaly to augment hisworkers compensation awvard in order tofully replacehissdary.” Pointing
out thet “ petitioner might havetimey filed bathaworkers compensationdamandcrimevictims dam,”
the examiner concluded that, “[i]n ether case, . . . petitioner, or someone on petitioner’ sbehaf, was
bound tofollow thefiling deadlinesfor eech program.” Accordingly, “ petitioner’ sattempt to augment his
workers compensation benefitswithacrimevictims' compensation award fail[ ed] to establish good

cause for thelatefiling . ..."

Onadminidrative goped, the Deputy Director adopted the examiner’ srecommended denid of
thedam. Obsarving that the hearing examiner had been “keenly aware of the psychologicd difficulties

[petitioner] was having,” the Deputy Director continued:

TheHearing Examiner was persuaded, however, that damant’ sactions,

albeit with the assistance of Dr. Arnsdorf, in applying for workers

compensation benefitsfirst, and then not applying for crimevictims

benefitsuntil he had been awvarded workers' compensation benefits (and

found theaward of 75% of his$38,000.00 base pay to beinsufficient)

[d]o not establish good cause for the 14 month delay in filing the claim.
The Deputy Director went onto reason that petitioner had recaived a“makewhol€’ remedy intheform
of “tax free receipt of 75% of hisbase salary[] and payment of his medica expenses’ asworkers
compensation, and that “[a]ny subsequent award of crimevictims benefits would amount to unjust
enrichment Sincepetitioner would bereca ving compensation for thesameinjury.” Returningtotheissue

of petitioner’s mental condition during the limitations period, the Deputy Director stated:
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Although there is no dispute that petitioner was incapacitated

followingtheviolent crime, therecord isal so undisputed that petitioner,

or someone on petitioner’s behalf (Dr. Arnsdorf), filed for

workers compensation benefitswithin 45 daysof the January 22, 1993

incident. Petitioner, or someone on petitioner’ s behalf such ashis

wife (or Dr. Arngdorf), might just aseedlly [have] filed adam for crime

victims' benefits within that same timeframe. [Emphases added.]
Since, asthe Deputy Director conduded, “petitioner, or Someoneon petitioner’ sbendf, might havefiled
acimevicims compensation dam asreedily asfilingaworkers compensationdam,” sheadopted the

hearing examiner’s finding of no good cause and denied the claim for benefits.

Thecrimevictims compensation program in effect a thetime of petitioner’ sclam, and of its
denid by the Deputy Director, was overhauled in 1997 asaresult of problems it had experienced over
theyears. See Parrish v. District of Columbia, 718 A.2d 133, 134 (D.C. 1998). Asoriginally
enactedin 1981, the VV CCA was reped ed and replaced by the present act codified at D.C. Code 88
3-421 through -428 (1999 Supp.). Petitioner points out that the new act liberalized the statute of
limitations by requiring that aclam for compensation befiled “within 1 yesr after the crime occurredor 1
year after [thecdlamant has] learn[ed] of the[CV C] Program([,] with an adequate showing thet the delay
inlearning of the programwasreasonable” D.C. Code § 3-426 (8)(2) (emphasisadded). Based upon
histestimony that he did not learn of the crimevictims compensation program until after he had been

awarded only partia workers compensation and “wasin hardship,” petitioner arguesthat he should
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receive the benefit of the new limitations rule— without regard to why he missed the old deedline—
under the doctrinethat “acourt isto goply thelaw in effect a thetimeit rendersitsdecison.” Bradley

v. School Bd. of Richmond, 416 U.S. 696, 711 (1974).

We need not consider whether (asthe new statute requires) petitioner made an “ adequate
showing” that hisdday inlearning of thecrimevictims' program was*“reasonable,” becausewergect his
argument for retroactive gpplication. Thenew act repealed and replaced the old oneroot and branch,
seeParrish, 718 A.2d at 134 (the act “ creat[ed] anew system for compensating crimevictims’),
beginning with the transfer of jurisdiction over clamsfor victims compensation from DOESto the
Superior Court. SeeD.C. Code 8 3-423 (a). Whilein generd itsreach is prospective (covering clams
“filed pursuant to this’ — the newly enacted — “chapter,” id. 8 3-423 (c)(1)), it dso requiresthe
Superior Court to“[p]rocessand maintaincams. . . previoudy filed pursuant tothe Victimsof Violent
Crime Compensation Act of 1981,” whichit repedls. 1d. 8 3-423 (c)(3). Thenaturd import of these
wordsisthat the act reaches back to indude those daims— but only those daims— lill undergoing o
awaiting“process’ by DOES. Astothese, the benefitsof permitting damentsafresh sart under the new
regime are deemed to outweigh the advantages of alowing the court to begin its new adminigrative task
onaclean date. But the same languageimpliesthat the act does not reach back to include cases

previously resolved by final order of the agency.

Inarguing for retroactivity, petitioner runsup againg “thefird ruleof [Satutory] condruction thet

legidation must be considered as addressed to the future, not to the past” and that “aretrospective
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operation will not be givento agatute. . . unless such bethe ‘ unequivoca and inflexible import of the
terms.”” Greenev. United States, 376 U.S. 149, 160 (1964) (quoted in Alpizar v. United Sates,
595A.2d 991, 993-94 (D.C. 1991)). Here, asindicated, thetermsreved no such unequivoca intent to
reach damsadready “procesyed]” and decided by DOES, they imply just the contrary. Becauseweae
convinced thet thelegidature has* prescribed the [new] statute’ s proper reech,” Landgraf v. US Film
Products, 511 U.S. 244, 280 (1994), wedecline petitioner’ sinvitationtoinvoke* judicid default rules”
id., such asthe one enunciated in Bradley v. School Bd. of Richmond, supra. Moreover, asthe
Court gatedin Landgraf, Bradley is* compatiblewith the line of decisonsdisfavoring ‘retroactive
goplication of datutes” 1d. & 276. Evenif thegatute did not expresdy addresstheissue of retroactivity,
wewould beloath to gpply it S0 asto revive damsdready resolved adminidratively and thereby impose

responsibilities on the Superior Court “with respect to transactions already completed.” 1d. at 280.

Tohold that petitioner may not reca vethe benefit of the new satute of limitations, however, does
not end our andlyss. Petitioner arguesthat even if — asthe old Satute required — he wasrequired to
show good causefor faluretofilehisdamwithin 180 days, the Deputy Director’ srejection of thedam
wasflawed inkey respects. First, the Deputy Director erroneoudy concluded that awarding crime
victims compensation benefitsto petitioner “would amount to unjust enrichment” Sncehehad previoudy
been “madewhal€’ by receiving workers compensation for the same (work-related) injury. Second,

petitioner assertsthat whilefinding “ no digoutethat petitioner wasincapaditated” during therdevant time,
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the Deputy Director erroneoudly rejected the showing of good cause because someone on petitioner’s
behdf” could havefiled atimey dam evenif petitioner himsdf wasunableto. Wetreat these contentions

in succession.

The hearing examiner recommended denid of the claim, and the Deputy Director adopted the
recommendation, on the precise ground thet petitioner had filed it too latewithout showing good causefor
having done so. Nevertheess, the Deputy Director dso was plainly influenced by her conclusion that
awarding crimevictims compensation ontop of theworkers compensation petitioner had received
would unjustly enrich him. That view reflectsamisunderstanding of the Statute, which made dlear that
fundsfrom “ collateral sources,” D.C. Code 8§ 3-403 (b) (1994), defined to include benefits from
“Workers Compensation,” id. 83-401 (2)(B) (1994), werean offset to theca culation of theclaimant's
economic losses, but not abar to crimevictims' compensation.® Petitioner testified that even with

workers compensation paying 75% of hisbase salary and Socid Security, he suffered the additiona

3 See CouNciL OF THE DisTRICT OF CoLuMBIA, COMMITTEE REPORT ON BILL No. 4-361,
The “ Victims of Violent Crimes Compensation Act of 1981,” at 4 (December 16, 1981):

Thefact that benefitswere received or avalable to avictim from other
government programs [such as enumerated programslike Workers
Compensation] would not prohibit the victim from being awarded
compensation under thishill. However, aswith court-ordered redtitution,
the benefitswoul d be considered acollateral sourceand would betaken
Into account in determining the amount of compensation to be awarded
under this bill.
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economic losses of part of hisbase sdary, cusomary overtime, and income from his part-timejob of cab
driving. No evidence contradicted thisclam. Conseguently, it would not be unjust — indeed, it would
befully consistent with the statute— for petitioner to recelve additional compensation under the
VVCCA. TheDeputy Director’ sapparent belief that workers compensation provided the“ exclusve’

remedy for petitioner’s work-related injury* was mistaken.

Moredifficult to determineiswhether the Deputy Director erred in resolving theissue of “ menta
incapacity” asgood causefor thelatefiling. Her reasoningisnot clear. Much of thelanguage of her
decison supportstheinterpretation petitioner offers, namdy, that even though “thereis no dispute that
petitioner [himself] wasincapacitated following theviolent crime,” hewasnot excused from the
requirement of atimely filing because someoned secould havefiledadam*®on [hig behaf.” Four times
the Deputy Director referred digunctively to petitioner or someone esewho could havefiled atimey
cdamfor him. If thiswasthe Deputy Director’ sreason for finding no good cause, sheeared. Treatingthe
damant and asurrogateinterchangeebly would effectively read “mentd incapecity” out of the definition of
good cause, snceonecan hardly imagine anincapacitated person undergoing trestment inwhose place

“someonedse’ could not havefiled aclam, at least in principle. Nor werethere any specia facts of

* “Thelegidaure’ throughworkers compensation, the Deputy Director wrote, * has specificaly
and exclusvely defined the concept of ‘being made whole' dueto awork related injury” (emphasis
added).
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surrogacy inthiscase. Thefact that, asthe Deputy Director explained, Dr. Arnsdorf had asssted
petitioner infiling for workers compensation— in part to recaive payment for her medical sarvices—is
NO reason to assumethat she even knew of the existence of a separate program for compensating victims
of violent crime. Additiondly, we observethat “[t]hefallure or noncooperation of personswho would
reasonably ad avictiminfilingadam” isitsdf an excusefor untimely filing. 28 DCMR 823034 (¢). It
would be bizarreif the mere existence of such personswere nonethel essreason to regect aclaim of

Incapacity.

Initsbrief, however, DOES arguesthat the reason the Deputy Director ultimately denied
petitioner benefits wasthat petitioner had not in fact been unableto filein time— he had not been
Incapacitated — but instead had miscal cul ated that workers' compensationwould mekehimwholeand
S0 explored other remedies only after hewas disgopointed.  We cannot discount thisinterpretation of the
decigon, becausethe Deputy Director hewed dosdly to the andysis of the hearing examiner, who found
ita“drongand. . . reesonableinference. . . that petitioner gpplied for crimevictims benefits pecificaly
to augment hisworkers compensation award in order to fully replace hissdary.” Commenting on this
andyss, the Deputy Director stated thet *the Hearing Examiner was mindful of the pirit and theintent of
the Act and correctly decided that forum shopping for benefits does not establish good cause for
falingtofileatimdy dam” (emphasisadded). A finding thet petitioner was*“forum shopping” or that he
mistakenly — but comprehendingly — had put dl hiseggsin theworkers compensation basket would

contradict afinding that he was incapable of understanding the legal “fora’ open to him.
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A great deal depends upon whether DOES found that petitioner was or was not mentally
incapacitated. If infact the agency found that hewas (but denied him benefitsfor the erroneocusreasons
discussed above), we could not say thet that finding lacks subgtantid support in the record asawhole,
See Cooper v. District of Columbia Dep’t of Employment Servs., 588 A.2d 1172, 1174 (D.C.
1991). Althoughwearelesscertain that the record would support acontrary finding that petitioner is
able “to manage hisbusiness affairs or estate,” see D.C. Code § 12-302 (a)(2) (1995),° we are not
prepared at this stage to reject such afinding as amatter of law. Rather, we believe the correct
disposition isto vacate the Deputy Director’ sdecision and remand the casefor the agency to make
explidtfindingswith respect totheissue of menta incapacity. Theseshouldindude, thoughthey nesd not
be limited to, an evauation of Dr. Arnsdorf’ stestimony but aso such matters aswhat role petitioner
played personally in drafting aletter to a Congressman (apparently during the summer of 1993)
requesting help inregard to workers' compensation. We leaveto the agency’ s discretion whether
additiond testimony or evidence needsto betaken to assst in thesedeterminations. Should the agency
findthat petitioner wasnot mentaly incapacitated during therel evant time and so was not excused from
thefalureto makeatimey dam, petitioner again may seek review of that decison inthiscourt. Should
the agency find that hewasincapaditated, it should procead to consder hisclaim on the meritsand meke
whatever avard the satuteinitsjudgment requires. Asthe Fund isnow administered by the Superior

Court, we expect that that court will issue an award in conformity with the agency’ s determination.

®> The quoted language is from McCracken v. Walls-Kaufman, 717 A.2d 346, 354 (D.C.
1998), interpreting the non compos mentis provision thet tolls gpplication of the generd civil Satute of
limitations. SeeD.C. Code 88 12-301; -302 (a)(2). Thepartiesagreethat thisprovison providesthe
most useful point of reference in interpreting “mental incapacity” under 28 DCMR § 2302.4 (a).
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Decision vacated and case remanded for
proceedings not inconsistent with this opinion.





