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Bef ore TerrRy, STEADMAN and Ruiz, Associ ate Judges.

Ru z, Associate Judge: M chael J. Edwards was indicted on counts of first
degree murder while armed (preneditated); assault with intent to kill while
arned; possession of a firearmduring a crime of violence; and carrying a pistol
without a license.! These charges arose from an incident in which Edwards
fatally shot one nman, and shot and wounded a second, upon their perceived
di scovery that Edwards and a friend were attenpting to dupe the nen by selling

them soap rather than cocaine. Edwards argued that he acted in self-defense in

! Violations, respectively, of D.C. Code 8§ 22-2401, -3202;
-501, -3202; -3204 (b); and -3204 (a) (1996).
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shooting both victims, but the trial court instructed the jury that it was to
consi der a cl ai m of
sel f-defense only as to the fatal shooting of one of the victins. Edwards was
convicted by the jury of voluntary mansl aughter while arned, as a | esser-included
of fense of arnmed first degree nurder;2? assault with a dangerous weapon, as a
| esser-included offense of arnmed assault with intent to kill;® possession of a

firearmduring a crinme of violence; and carrying a pistol without a |license.

Edwar ds appeals from these convictions, contending that several of the
trial court's instructional and evidentiary rulings related to his claimof self-
defense were in error. Specifically, Edwards clains that the trial court erred
when it: 1) denied a self-defense jury instruction as to the non-fatal shooting;
2) instructed the jury to consider separately the threat Edwards perceived from
each of the two shooting victins; 3) instructed the jury that Edwards coul d not
claimself-defense if it found that he deliberately placed himself in a position
he had reason to believe would provoke trouble; 4) excluded evidence of the
assault victims prior acts of violence which were unknown to Edwards at the tine
of the assault; and 5) failed to instruct the jury that it could consider the
assault victims prior acts of violence known to Edwards, and Edwards's opini ons
regarding the violent characters of both victins, in assessing the reasonabl eness
of Edwards's fears for his own safety and in determ ning who was the aggressor.
In addition, Edwards clains that the trial court erred by adnmitting evidence that
the victims owed Edwards noney from a previous drug sale, permitting the

prosecutor to argue that this debt froma prior drug sale was Edwards's notive

2 D.C. Code 8§ 22-2405, -3202.

® D.C. Code § 22-502.
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for the shooting, and failing to find explicitly that Edwards woul d not benefit
from sentencing under the Youth Rehabilitation Act. Finding no nerit in any of

t hese argunments, we affirm

Edwards's version of the facts of this case was presented to the jury in
two forns: Edwards's confession, videotaped subsequent to his arrest, and his
trial testinmony.* Edwards adnmitted in his confession that he and his friend
Gary Martin, sold crack cocaine, and that on at |east two previous occasions,
Edwards had dealt drugs to WIlliam ("Showtinme") Long for resale. Edwar ds
recounted that on the night of the shootings, he and Martin plotted to recover
forty dollars that Long owed them froma prior sale by delivering to Long soap
i nstead of cocaine for resale to a buyer fromWst Virginia. Soon after Edwards
returned froma restroomto Long's small room where Martin, Long, A W Jackson,
Jr., the West Virginian buyer and Long's teenage daughter were gathered, Long
prepared to open the bags of fake cocaine onto a plate. Edwards stated that Long
directed himto sit next to Jackson, and that upon rubbing the soap between his
fingers, Long got a "frown" on his face, called for Jackson, and cl osed the door
to the room As Jackson placed his hand on Edwards's shoul der to push hinself
up and Edwards down, Edwards shot Jackson in the head. Edwards then saw Long
l unge down from his seat and grab Edwards around his |egs. Edwards shot al nost

strai ght down at Long, tw ce, before fleeing the room

4 W present Edwards's version of events because the standard of review for
atrial court's denial of a requested self-defense instruction obliges us to view
the evidence in the light nost favorable to the defendant. See Brown v. United
States, 619 A 2d 1180, 1182 (D.C 1992).
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Edwards al so stated in his confession that he was renmenbering Long's "tales
of violence," which he took as a threat, at the time of the shooting. He

expl ai ned that while he had never seen Jackson or Long with a gun, he understood

that Jackson was "like Showtinme's [Long's] bodyguard," and said that he had seen
Long that night with a knife stuck between his pants and underwear. Edwar ds
concluded the confession by stating that he "just felt like my life was in

jeopardy," that he couldn't "wait and see," and that he "just reacted."

In his trial testinmony, Edwards testified in greater detail about his
relationship with Long and Jackson and the shootings. Edwards testified that he
under st ood that Jackson carried a .357 magnum gun for protection. Edwards al so
testified that he and Martin had purchased a .380 nagnum gun together. Edwards
expl ai ned that just before the shootings, when Long frowned after touching the
soap, Jackson first started to get up from the bed with both hands near his
stomach, but then used his right hand to push off Edwards. Edwards said that at
that nonment, he realized for the first tine that Long did not know that the bags
contai ned soap -- that Long "wasn't with the plan" to sell fake drugs to the West
Vi rgini an.

Edwards testified that he believed that Jackson was "reaching for a
weapon, " and that he thought he would have to "shoot [his] way out" of the room
Just before Edwards shot Jackson, he was struggling with Edwards, using both
hands. Edwards explained that, at the monment he pulled the trigger, Jackson was
no |onger touching him at all, had no weapon in his hands, and was falling

backwards onto the bed.
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As to Long, Edwards testified that when he arrived at Long's building, he
saw no knife in Long' s waistband or anywhere else on Long's person. Edwar ds
stated that after he shot Jackson, Long came towards him w th both hands enpty
and ext ended. In Edwards's words, "[t]o be honest, | think |I just turned and
shot at him" Wen he fired a second shot at Long, Edwards said that he was
standing directly above Long, who was "on his knees on the floor."

Edwar ds contends that the trial court erred in instructing the jury that
it could consider Edwards's claimof self-defense only as to his actions agai nst
Jackson, and not regarding his shooting of Long. W nust review the evidence in
the light nost favorable to Edwards to determ ne whether, as a matter of law, the
record supports his theory of self-defense in the shooting of Long. See Brown
v. United States, 619 A 2d 1180, 1182 (D.C. 1992).

An accused is entitled to a requested instruction on the
defense theory of the case if there is any evidence
fairly tending to bear upon the issue . . . however
weak. But the trial judge may not give a self-defense
instruction where the defendant, as a natter of |aw, has
used excessive force.

Harper v. United States, 608 A 2d 152, 155 (D.C. 1992) (internal quotations and

citations omtted).

In Harper, supra, this court laid out the requirenents for entitlenent to
a self-defense instruction as a matter of |aw

The right of self-defense is a | aw of necessity, arising
only when the necessity begins, and equally ends with
the necessity; and never nust the necessity be greater
than when the force enployed defensively is deadly.
There nust have been a threat, actual or apparent, of
the use of deadly force against the defender. The
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threat nust have been unlawful and imediate. The
def ender must have believed that he [] was in iminent
peril of death or serious bodily harm and that his []
response was necessary to save hinself [] therefrom
These beliefs must not only have been honestly
entertai ned but also objectively reasonable in |light of

the surrounding circunstances. It is clear that no | ess
than a concurrence of these elements will suffice
Id. at 154-55 (internal quotations and citations omtted). Mor eover, as was

expl ai ned three-quarters of a century ago

It is a well-settled rule that, before a person can
avail himself of the plea of self-defense against the
charge of honicide, he nust do everything in his power,
consistent with his safety, to avoid the danger and

avoid the necessity of taking life. . . . I n other
words, no necessity for killing an assailant can exist,
so long as there is a safe way open to escape the
conflict.

Laney v. United States, 54 U S. App. D.C. 56, 58 (1923) (citations onmtted).

In Harper, this court ruled that a trial court properly denied a requested
sel f-defense instruction where a robbery victim who had arnmed hersel f and sought
out the perpetrator, confronted and then shot and killed a nman she suspected of
being the robber after the man lunged toward her. Har per, supra, 608 A 2d at
156. The court focused on the |ack of any evidence of a weapon in the victims
hands. 1d. at 155 (citing Byrd v. United States, 364 A 2d 1215, 1220 (D.C. 1976)
(sel f-defense instruction properly rejected where the evidence established that
the victims hand was enpty at the time he was shot)). This court further

grounded its affirmance in the

well[-]established [rule] that self-defense may not be
clainmed by one who deliberately places [her]self in a
position where [she] has reason to believe [her]
presence . . . would provoke trouble.

Id. at 155 (internal quotation and citation omtted). This court



i n Har per concl uded

The evidence clearly showed that appellant put herself
in a position that was likely to result in an escal ation
of tensions, and used deadly force against a nman whose
enpty hands were in plain view

Id. at 156 (citations omtted).

Applying these |egal standards to the facts as Edwards hinmself recounted
them we conclude that, as a matter of law, he was not entitled to a self-defense
instruction as to Long. Wen Edwards fired two shots virtually straight down
into Long's body, he used excessive force -- the sane deadly force which killed
Jackson, even though Long survived the attack.® At that nonent, both of Long's
hands were plainly visible, and did not hold any weapon. Even if we allow for
a possible jury inference that Long's reaching for Edwards's legs was a
threatening |unge, absent a weapon, this could not reasonably be considered a
threat of imminent death or serious bodily harm See Harper, supra, 608 A 2d at
155. That Edwards had seen Long with a knife earlier that day and that at that
earlier time Long held the knife in his hand as he described an unrel ated
altercation,® would not be sufficient to create the imediate threat of serious

bodily harmrequired for the use of deadly force. See id. at 155.

° "'Deadly force' is force which is likely to cause death or serious bodily
harm" MPaul v. United States, 452 A 2d 371, 373 n.1 (D.C. 1982).

¢ Contrary to Edwards's counsel's representations at oral argunent and in
his brief, Edwards's videotaped confession does not support the statenent that
Long "had the knife in his hands the night of the shooting during an altercation
with his girlfriend s son."
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Furthernore, Edwards by no neans did "everything in his power, consistent
with his safety, to avoid the danger and avoid the necessity of taking a life."
Laney, supra, 54 U S. App. D.C at 58. First, the potentially charged situation
was created by Edwards when he attenpted to dupe the West Virginian into buying
soap thinking it was cocaine. As the potential for danger began to materialize
-- evidenced by Long's frown as he discovered the sham-- Edwards did not attenpt
to protect hinmself short of the attack with deadly force on Long, though many
alternatives to shooting him were available to Edwards, including threatening
Long or his daughter with the gun or firing a warning shot -- not to mention
attenpting to talk to Long privately once he realized that Long "wasn't with the
plan" to sell the fake drugs to the West Virginian. Finally, to the extent that
Long's purported bodyguard, Jackson, posed a threat of death or serious injury
to Edwards, Edwards had extingui shed that threat by shooting Jackson in the head
at cl ose range. In sum if Edwards ever had a "necessity" to use deadly force
in self-defense, that necessity had certainly ended with the fatal shooting of

Jackson. See Harper, supra, 608 A 2d at 154.

W simlarly reject Edwards's argument, based on Maryland |aw, that the
trial court's instructions erroneously required the jury to assess Edwards's
percei ved threat from Jackson and Long individually, rather than the conbined
threat they allegedly represented to Edwards. In Rajnic v. State, 664 A 2d 432
(Md. 1995), the Maryland Court of Special Appeals ruled that the trial court

erred in denying a requested instruction that read, in part:
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[Where several persons are acting together aggressively
toward another, and, because of their acts or the acts
of either of them it reasonably appears to himthat his
life is in danger, or he is in danger of great bodily
harm he may slay any of such persons or all of them if

it reasonably appears to himto be necessary so to do to
protect hinself fromdeath or great bodily harm

Id. at 438 (enphasis added). In Rajnic, a group of three intoxicated nen shouted
and t hreatened the appellant, and then charged into his roomto beat him Before
the men entered his bedroom the appellant retrieved and | oaded a gun stored

under his bed. Al three intruders were shot and killed in the ensuing struggle.

Id. at 435.

Unlike the situation in Rajnic, Edwards faced two separate and identifiable
i ndi vidual s, seated apart from each other, rather than a chargi ng group of nen.
The trial court did not err in instructing the jury to assess Edwards's actions
agai nst Long separately fromhis actions agai nst Jackson, because, even under the
| anguage of the Maryland instruction, a defendant nmay not use deadly force unl ess
"it reasonably appears to himto be necessary so to do to protect hinself from
death or great bodily harm" |d. at 438 (enphasis added). As the trial court
here correctly noted, it
has an obligation not to allow the jury, in synmpathy or
for whatever reason, to consider a defense for which
there is no basis in the law Here . . . the Defendant
used deadly force against a man whose . . . enpty hands

were in plain view, that is certainly the case as to M.
Long.
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As previously discussed, by the time Edwards shot Long, Edwards no | onger
coul d reasonably believe that he faced a concerted threat from Long and Jackson,

whom he had just killed

Edwar ds al so argues on appeal that the trial court abused its discretion
in instructing the jury, with respect to the claim of self-defense against

Jackson, 7 t hat

[o]ne who deliberately places [hinlself in a position
where [he] has reason to believe [his] presence
woul d provoke troubl e cannot claimself-defense

See Harper, supra, 608 A 2d at 155. The reasoning behind this instruction is set
out in United States v. Peterson, 157 U S. App. D.C 219, 228, 483 F.2d 1222,

1231 (1973):

It has |long been accepted that one cannot support a
claim of self-defense by a self-generated necessity to
kill. The right of homcidal self-defense is granted
only to those free fromfault in the difficulty; it is
denied to slayers who incite the fatal attack, encourage
the fatal quarrel or otherwi se pronpte the necessitous
occasion for taking life. The fact that the deceased
struck the first blow, fired the first shot or nade the
first menacing gesture does not legalize the self-

” The governnent contends that the trial court erroneously instructed the
jury on self-defense as to Jackson, and that we then need not address the
argunents concerning the various instructiona
and evidentiary errors Edwards clains related to that self-defense instruction.
We need not reach this issue as we conclude that the trial court did not abuse
its discretion in its evidentiary and instructional rulings related to the claim
of sel f-defense agai nst Jackson.
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defense claimif in fact the claimnt was the actual
provoker.

(enphasi s added) (citations omtted).

In Peterson, the defendant fatally shot a man after an altercation which
began when the defendant caught that man stealing parts from his car. The
def endant went into his house and returned with a gun, with which he warned the
deceased not to nove towards him Wen the deceased pulled a wench fromthe car
and approached the defendant with the wench raised, the defendant shot and
killed him The court stressed that

an affirmative unlawful act reasonably calculated to
produce an affray foreboding injurious or fatal
consequences is an aggression which, unless renounced,
nullifies the right of hom cidal self-defense.
Id. at 230 (citations omtted). The court concl uded,

the evidence plainly presented an issue of fact as to
whet her Peterson's conduct was an invitation to and
provocation of the encounter which ended in the fatal

shot .

Id. at 231.

As in Peterson, we conclude that Edwards's attenpt to sell soap instead of
cocaine to Long presented at least a factual issue for the jury as to whether
Edwards invited and provoked the encounter that led to the fatal shooting.?
Edwards evidently perceived that his attenpted ruse could provoke a life-

threatening situation, as he arnmed hinself for the encounter. But for the

& W need not decide whether, as a matter of |aw, Edwards thereby |lost his
right to claimself defense. Cf., e.g., Howard v. United States, 656 A 2d 1106,
1111 (D.C. 1995).
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situation that Edwards set in notion with his ruse, there is no suggestion that
Long, to whom Edwards previously had sold drugs, would have nade Edwards fee
"like [his] life was in jeopardy," or that he would have to "shoot [his] way out"
of Long's room?® The trial court thus did not abuse its discretion in giving the

jury an instruction on provocati on.

VI,

We next address Edwards's assertions on appeal, that the trial court erred
by 1) excluding evidence, unknown to Edwards at the tinme of the shootings, of
unrelated prior acts of violence by Long; and 2) failing to instruct the jury
that it could consider evidence known to Edwards about Long's prior violent acts
and Edwards's opinion regarding the violent characters of Long and Jackson to
resolve the reasonabl eness of Edwards's fears and the question of who was the

aggr essor.

We al ready have concl uded that Edwards was not entitled to a self-defense
instruction in relation to his attack on Long; thus, we address these issues only
as they relate to Edwards's claim of self-defense against Jackson, as to whom
Edwards did receive a self-defense instruction. We consider first Edwards's
argunent that he was prejudiced in presenting his theory of defense that Jackson
was the first aggressor because Edwards was precluded from presenting sone
addi ti onal evidence of Long's violent character. W reject Edwards's prem se

that an issue exists as to whether Jackson "acted consistently with Long's

° Edwards insisted at trial that it was these actions by Long that
"initiated everything."
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character," based on inapposite case |aw which considered the adm ssibility of
one co-defendant's actions for the purpose of inferring a charged aider and
abettor's intent to participate in a crine. See Wesley v. United States, 547
A . 2d 1022, 1028 (D.C. 1988). Here, there can be no sinilar legal inputation of
Long's intent to Jackson because, although they nmay have been cohorts, they were
the victinms, not parties charged as aiders and abettors. Edwards has cited no
authority for the proposition that evidence of one person's violent inclinations
may be used as factual (as opposed to legal, as in the case of aiders and

abettors) evidence of that person's partner's intent.

W simlarly find no abuse of discretion in the trial court's rejection of
Edwards's request that the trial court give jury instruction 5.17 (B), wth
respect to Jackson's general reputation for past violence.® That instruction
explicitly concerns "general reputation," and as counsel for Edwards recognized
at trial,

[t]here is no testinbny with respect to a reputation
that they [Jackson and Long] had outside of the confines
of this particular relationship. The reputation that

I"'mreferring to is the regard with which the Defendant
hel d both of the victims in this case .

0 Jury instruction 5.17 (B)(1), "General Reputation - \W.ere Defendant is
Awar e of Reputation," reads:

You have heard evidence about the [conplainant's]
[decedent's] general reputation for cruelty and viol ence
and that the defendant knew of this reputation. You may
consi der such evidence as bearing on the reasonabl eness
of the defendant's fear for his/her own health or
safety. You nay al so consider such evidence as bearing
on whether it was likely that the [conplainant]
[decedent] threatened the defendant with bodily harm
that is, on the issue of who was the aggressor.
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In other words, Edwards requested this instruction in relation to
i mpressi ons Edwards hinsel f held of Jackson; not of Jackson's general reputation.
Rogers v. United States, 566 A 2d 69 (D.C. 1989), which Edwards contends is
controlling on this issue, sinply holds that a witness may be questioned on his
own opi nions about a person's character, rather than just his know edge of the
person's general reputation. See id. at 75. Rogers does not rule that opinion
testinony equal s general reputation testinony, and therefore the trial court did

not abuse its discretion in refusing to give jury instruction 5.17 (B)

VI,

Edwards al so contends that the trial court erred in admtting evidence of
Long's and Jackson's debt to Edwards from a previ ous drug sal e because "there was
no evi dence that the debt was the notive for the shootings and it was too renpote
intime or place to be considered 'surroundi ng circunstances' evidence." Edwards
further contends that the prosecutor comritted prejudicial msconduct for arguing

at closing that this drug debt was the nmotive for the shooting.

Edwar ds opposed the governnment's request to allow evidence of any of his
prior dealings with Long. The trial court ruled
pre-trial, however, that the fact that Long owed $40 to Edwards and a col | eague

froma prior drug sale could conme in not to show Edwards's motive for shooting
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Long, but as "context," to explain the sale of soap for cocaine as a way to "make

up" the $40 shortage.

W agree with the trial court that evidence of the prior drug sale and debt
was necessary to explain the reason for the dummy sale of soap for cocaine
intended to nmake up the outstanding debt from the prior sale. See Johnson v.
United States, 683 A 2d 1087, 1096-98 (D.C. 1996) (en banc); Toliver v. United
States, 468 A 2d 958, 961 (D.C. 1983). Even though the prosecutor my have
i nproperly argued that the prior drug sale provided the notive for the shooti ngs,
not just their context, the trial court properly instructed the jury as to the
limted use for which the evidence was admtted, thus mitigating any possible
prejudice fromthe prosecutor's renarks. Most inportant, however, is the fact
that in this case Edwards's defense clearly presented himas a drug deal er who
had shot the two victins in self-defense. Therefore, reference to the prior drug
sale can hardly be said to have seriously prejudiced Edwards in the sense that
the rule in Drew v. United States, 118 U S. App. D.C 11, 15, 331 F.2d 85, 89

(1964), is designed to prevent.

VI,

1 |n a bench conference held to prepare jury instructions, the trial court
asked Edwards's counsel what "concept" he wished to convey to the jury wth
respect to the prior drug sale. Counsel replied,

[t]hat the evidence of the drug transaction which
resulted in the robbery of Long was admtted for
purposes of showing the notive of the Defendant to
conmt the offense, . . . that the other crimnal
conduct which was admitted into evidence with respect to
ot her transactions and carrying a gun other than that
was to sinply put everything else into context in a
Toliver type situation.
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Finally, we address Edwards's argunent that the trial court erred by
failing to "explicitly find that Edwards woul d not benefit from youth offender

treatnent under the Youth Rehabilitation Act!? or that public safety concerns

justified an adult sentence." This court, sitting en banc, addressed a sinilar
appeal in Veney v. United States, 681 A 2d 428 (D.C. 1996). In that case, we
concl uded:

The record in this case reflects that the judge was
aware of his authority to order treatnment of the
def endant as a youth offender, consi dered that
rehabilitative option, and consciously rejected it.
Because, in our view, the [D.C. Youth Rehabilitation
Act] requires no nore than that, we now affirm

Id. at 429. The record in this case also reflects that the trial court weighed
and rejected the option of sentencing Edwards under the Youth Rehabilitation Act,

thus nmeeting the requirenments of that Act.

Af firnmed.

2 D C. Code § 24-801 et seq. (1996).





