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Before WAGNER, Chief Judge, and ReiD and GLIcKMAN, Associate Judges.

ReID, Associate Judge: After ajury trid, gopdlants Hosse N. Robinson and Grady Butler were
convicted of distribution of heroin, inviolation of D.C. Code § 33-541 (1998)." Both filed atimely notice
of apped, chdlenging variousrulingsof thetria court. Inaddition, RobinsonfiledaD.C. Code §23-110
(1996) motion, assarting ineffectiveness of trid counsd. Themotionwasdenied, and Robinsonfileda
timey goped. Wealfirmtheconvictionsof Robinson and Butler, andthetria court'sdenid of Robinson's

8 23-110 motion. However, we remand Butler's caseto thetrid court for resentencing becausewe

condudethat thetrid court erred by imposing theenhancing seven year mandatory minimum sentenceon

! Both Robinson and Butler were sentenced to a prison term of seven to twenty-one years,
including a mandatory minimum term of seven years.
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him where the government failed to provide the requisite natice of intention to enhance the pendty under
D.C. Code § 23-111.

FACTUAL SUMMARY

According to the government's evidence, on May 17, 1993, four United States Park Police
investigatorsor officerswereinvolved in anundercover drug operation, around 5:50 p.m., intheareaof
11thand P Stregts N.W. inthe Didrict of Columbia. At thetime, Officer Katherine P. Heller, agx-year
veteran, had been assgned to the narcotics and vice unit for two years. The areaof 11th and P Streets
was an open drug market and had been under palice survelllance Snce April 1993, While shewas on duty,
Officer Heller saw Butler, Robinson and another woman, Wendy Borum, sanding onthe corner. Officer
Héller knew both Butler and Borum from " previouscontact." Butler called Officer Heller over, and she
asked for two persons by their first names. Butler indicated that the two personswere not around, and
Borum asked: "What do you need?' Officer Heller asked for aparticular brand of heroin. Inresponse
to Borum'srequest for money, Officer Heller gave her $40.00for the drug purchase. Borumtook the
money to awoman who was seated on some stepsdown the street. Thewoman refused to give Borum
any drugs"because [she] didn't know [the officer].” Butler then told Robinson "to take care of [the

officer]."

After Butler told Robinsonto take care of the officer, Borum ingructed Officer Hdllertogotoa
bus stop andwait. Borum followed and again asked Officer Heller for money. The officer gave her
$40.00 in marked currency. Borum then gpproached Robinson. Officer Heller tetified that Borum and
Robinson "argued shortly and then therewas some on-hand movement . . . and then after therewasthe
am movement." Officer Heller said that she " couldn't see what was hgppening between [Borum and
Robinson| but [she] did seethat they moved their handsout and back in." Borumimmediately returned
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towhere Officer Hdler was ganding "and handed [the officer] two amdl little ziplocs containing suspected

heroin which later field tested positive for opiates."

After thetransaction ended, Officer Heller made contact with Lieutenant Ronald Schmidt who hed
usad " seven power binoculars' toweatch Officer Hdller'sinteractionwith Butler, Robinson and Borum from
hisnearby undercover obsarvation post. Hepicked up Officer Heller near 11th and Rhode ldand Avenue,
N.W., and they returned to the 11th and P Street areawhere Officer Heller identified Butler, Borum and
Rohinson within acouple of minutesafter being picked up. Look-out descriptionsthenweregiventothe
officerswho arrested the perpetrators. Officer Heller stated at trid that Robinson "had [a] black lycra
jumpsuit onwith. . . red piping [or trim] and she - - dso was carrying ablack sequin purse plusshewas
wearing apair of sunglasses." Consstent with Officer Heller'sdescription, Lt. Schmidt testified that
Robinson wore"likeajumpsuit - - like aspandex black jumpsuit - - type of clothing withlikea. .. red
piping on the edges.”

OfficersMichad Smithand David Fennimore, "atwo man back-up team” assigned "to ID targets
of the[undercover] investigation,” recalved acommunication from Lt. Schmidt directing them to identify
Butler, whom the back-up team knew, and thewoman later identified as Robinson. Both officerstegtified
at trial concerning thelook-out descriptionsthey recaived from Lt. Schmidt. Officer Smith asserted that
Ms. Robinson was described aswearing "[b]lue or black - - sweset suit with sparkles- - and [carrying] a
purse." Further, he stated that she had "reddish brown hair." Officer Fennimore said the look-out
description for Robinson was ablack female"wearing ablack spandex or lycrajumpsuit .. .." At
approximatdly 6:45 p.m., Officers Smith and Fennimore stopped Butler and Robinson. Accordingto
Officer Fennimore, Robinson "waswearing ablack spandex lycrajumpsuit andit had gold flecks[or
gpeckles] onbath. . . outer thighsof the- - jumpsuit,” and her hair was"an off reddish color." No other
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peoplein the areamatched the description of Robinson. Butler and Robinson were arrested, and later

were convicted of distribution of heroin.

ANALYSIS

Butler's Enhanced Sentence I ssue

Butler arguesthat thetrid court erred by not ruling that the government failed to stisfy the notice
requirement, set forthin § 23-111,* for enhancing his sentence; therefore, the seven year mandatory
minimum sentence provided for in § 33-541*wasimproperly imposed on him. Thegovernment contends
thet thetria court did not commit plain error by imposing the seven year mandatory minimum sentence, and
that, prior to the hearing on the suppression motion, Butler received noticethat the government intended

to seek enhancement of his sentence.

Therecord before usshowsthat onthemorning of February 23, 1995, the court and counsdl for
Robinson were engaged in adiscussion about pre-trial motions. After abrief discusson of amotionto

suppressa'"rideby” identification of Robinson, the court inquired asto what other motions™ need[ed] to

2 Section 23-111 (a)(1) providesin pertinent part:

No person who stands convicted of an offense under the laws of the
Didrict of Columbiaghall be sentenced toincreased punishment by reason
of one or more previousconvictions, unlessprior totrid or beforeentry
of apleaof guilty, the United States attorney or the Corporation Counsd,
asthe case may be, filesan information with the derk of the court, and
servesacopy of suchinformation ontheperson or counsd for the person,
stating in writing the previous convictionsto be relied upon. . . .

% The subsection of § 33-541 under which Butler's sentence was enhanced has been repeal ed.
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bededtwithinanevidentiary hearing?' Furthermore, thetria court asked whether Robinson "had] other
case=s?' After additiond didoguewith counsd for Robinson, thetranscript showsthefollowing Satements

mean, by tHEGE IRTeNt AV S igbib nsbieliha tbes' sribeashitobmaicdatts rd ating to any
previous convictions - - the casethat you have. Only - - asfar as| know, 1t thet right,
Counsel?

repressf GOVERNMENTECOWNSEL]: 1] just be filing repeat

THE COURT: And the only use of your previousonvicti
o n
would
be if
y ou
should
testify
and
they'll
be able
to ask
y ou
about it

These excarptsreved no explicit announcement, a the suppression hearing, of the government'sintent to

file enhancement of sentencing papers for Butler.

Jurorsgpparently werebrought into thecourtroom for thejury voir direprocessinthelatemorning
of February 23,1995. Thetrid court indicated that before questionswere posad to the prospectivejurors,
the oath would be administered. Government counsdl then stated: ™Y our Honor, may | just briefly
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gpproach?' Thetrid judgeresponded: "Let medotheoathfirs." After the oathwasadministered, the

trial judge called counsel to the bench and the following exchange took place:

[GOVERNMENT COUNSEL]: Your Honor, | gpologize. | forgot to
filetherepest papersand | don't recdl if it was beforethe actua Jury was
sworn for the 13 or now. If - -

THE COURT: Wecantdoit at thismoment because| don't want you
doingitwhilethe ury ishere. | haven't sworntheminfor trid. Well just

haveto get to that issue at that time. I'm not going to deal withit right
now.

After indicating that hewould not "ded with" theenhancement issued thet time, thetrid judge procesded
to conduct thevair direexamination. After the persons sdlected for the jury were seated, but before they
wereswornin, thetria court held abench conference. Government counsdl stated: "I didn't know if Y our
Honor wasjust going to givealittiebresk. | just wanted sometimetofiletherepesat papers” Thetrid
judgeindicated that he would take abresk. Counsd for Robinson asked: "[Clan we swear inthejury
firs?" Thetranscriptsshow that thejury |eft the courtroom at 3:39 p.m. without being svorn. After the
jury left, government counsd stated: ™Y our Honor, at thistimel will filetherepeat papersfor Mr. Butler.
| have copiesfor defensecounsd.” Thetrid judge responded that hewould "alow them to befiled," and
that if therewere objections, they would be consdered if Butler wasconvicted. Thejury returnedtothe

courtroom at 4:05 p.m. and was sworn.

Thegovernment concedesthat gppelant Butler'senhancement informationwasnot timdy filed
withinthemeaning of D.C. Code 8 23-111; however, thegovernment contendsthat thiswasatechnica
violation which did not congtitute plain error.” Under Arnold v. United Sates, 443 A.2d 1318, 1326
(D.C. 1982), "informations seeking enhanced pendtiesmust befiled beforethe processof sdlecting ajury

hasgtarted in order to comply with the requirement of filing suchinformations'prior totrid' ascaled for
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by [823-111 (a)(1)]." Indeed, itisdear from the transcriptsbefore usthat the government did not filethe
enhancement information regarding Butler beforethejury selection processbegan. Nonetheless, the
government arguesthat "thetechnical violation of § 23-111 did not amount to plain error.” In Arnold,
upra, where gppd lant gpparently did not object to the government'sfiling of enhancement informations,
we determined that the government'serror infaling tofilethe required informeation before the jury sdection

process began was harmless, because:

[T]herecord reved sthat gppellant wasfully aware of the government's
Intention to fileinformations seeking enhanced punishment, thusdlowing
him an adequate opportunity to determine whether to plead guilty or
proceed to trial.

Id. at 1328. Here, the government arguesthat "[t]he prosecutor'sintention to file the enhancement
informations was unmistakable before the process of sdlecting thejury had Sarted. . .," and that Butler
"recalved notice of the government'sintention prior to the court'sruling on the suppresson mation, which

was likely more important to his decision whether to plead guilty."

We condudethat whiletheissue of whether the government intended to file enhancement papers
with respect to Robinson was mentioned &t the suppression hearing, the enhancement issue with respect
to Butler wasnot broached. Nor wasit raised prior tothe commencement of thejury sdlection process.
Therefore, the government failed to comply with the strictures of § 23-111. We have "'repeatedly
mandated strict compliancewith the procedures set forthin .. .' §23-111." Lucasv. United Sates,
602 A.2d 1107, 1110 (D.C. 1992) (quoting Boswdll v. United Sates, 511 A.2d 29, 31 (D.C. 1986))
(other citationsomitted). Evenif wegpply theplain error rule, asthe government argueswe should do,
itisclear that thetrid judge plainly erred inimposing an enhancement pendty when the government had
not complied with thedictatesof D.C. Code § 23-111, asinterpreted in Arnold, supra. Moreover, in
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aoplying tothiscaseeither the plain error, or the harmlesserror rule usudly applied to casesinvolving §
23-111, see, for example, Logan v. United Sates, 591 A.2d 850, 853 (D.C. 1991); Arnold, supra,
443 A.2d a 1328, we are unable to conclude ether that: (1) theerror wasnot "'so clearly prgjudicid to

[Butler's] substantia rightsasto jeopardizethe very fairnessand integrity of thetrial," Foremanv.
United Sates, 633 A.2d 792, 795 (D.C. 1993) (quoting Harrisv. United States, 602 A.2d 154,
159 (D.C. 1992) (en banc) (other quotation omitted)); or thet (2) the error was harmless under Arnold,

supra.

Here, thereisno record evidence that Butler was placed on notice of the government'sintent to
fileenhancement papersintimeto aford him "an adequate opportunity to determinewhether to plead guilty
or proceed totrid."* See Arnold, supra, 443 A.2d at 1328. Thus, the government hasfailed to show
that the purposes of the requirementsof D.C. Code § 23-111 weremet. InKey v. United Sates, 587
A.2d 1072 (D.C. 1991), we reiterated that the purposes of the requirements set forth in § 23-111:

aretwo-fold: (1) to givethe defendant notice so that he may makean
informed decisonwhether to procesd with trid or plead guilty, and (2) to
"avoidthe'unfarnessof increasing the potentia punishment efter thetrid
has begun.™

Id. at 1073-74 (quoting Arnold, supra, 443 A.2d at 1326). Inaddition, aswesaid in Lucas, supra:
"Inview of thepotentia harshnessof theresult of enhanced sentences, actud noticeto the defendant of the

prior convictions to be relied upon by the government isimportant.” 602 A.2d at 1111.

*Therecord showsno evidencethat Butler was offered a pleaagreement, or consdered whether
he should enter a guilty plea because the government intended to seek an enhanced penalty.
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Inthiscase, the government arguesthat Butler wasaware of hispast conviction, but we discounted

that type of argument in Lucas:

[W]e deem irrdlevant the fact that a defendant may be aware that the
government is aware of hisor her prior convictions. The pretrial
knowledge by the defendant thet is"criticd” is, asthe government Sates,
whether the government intends to rely on the defendant’s prior
convictions for purposes of sentencing enhancement under § 33-541.

Id. (footnoteomitted). Moreover, Butler'scase doesnot fal into the type of "technica error” casesin
which we have found harmless error. See Coleman v. United States, 628 A.2d 1005, 1009 (D.C.
1993) (enhancement informeation incorrectly listed prior conviction asarmed robbery rather than robbery;
court of prior conviction dso incorrectly listed); Logan, supra, 591 A.2d at 853 (court of prior conviction
incorrectly listed in the enhancement information). [n contrast to thesetypesof technica error cases, in
Butler'scase, thegovernment did not givetechnicaly incorrect information about itsintent torely onapast
conviction to enhance Butler's penaty should he be convicted; it gave no notice at al prior to the

commencement of the jury selection process.
Accordingly, for theforegoing ressons, we are condrained to remand Butler's case to thertria court
for resentencing becausethetrid court improperly imposad the enhanding saven year mandatory minimum

penalty.

Robinson's Enhancement I ssue
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Robinson arguesthat thetrid court erred inimposing asentence on her which was enhanced by
seven years under the seven year mandatory minimum provision set forthin § 33-541° prior to itsreped.
Shedamstha the government'senhancement information concerned aprior drug possession rather than
aprior drug didtribution conviction. The government contends that thetrial court properly gpplied the
enhancement penalty under our decisonsin Gilmorev. United Sates, 699 A.2d 1130 (D.C. 1997)
(Gilmorell); Gilmorev. United Sates, 648 A.2d 944 (D.C. 1994) (Gilmorel). Weagree. Our
decisoninGilmore | compe susto rgiect Robinson'sargument because"the plainlanguageof [8 33-541]
refutes[Robinson's| contention.” 1d. at 945. InGilmorell, ashere, the government sought to enhance
gopdlant'ssentencefor didribution of heroinwith aprior conviction for passesson of heroin. Gilmorein
turn "argued that because his previous conviction was only for amisdemeanor, this‘washisfirs felony
conviction, and he should not have been sentenced asasecond offender.™ Id. a 1131. Inrgecting his
argument, wereiterated that: "the Satute asproperly construed providesthat aprior misdemeanor drug
conviction under section 33-541 (d) may be usad to enhance amandatory minimum sentence...." Id.
at 1133 (referencing Gilmore | supra) (footnote omitted). Accordingly, we are constrained to reject

Robinson's argument.

Robinson's and Butler's Other Arguments

We conclude that Robinson'sand Butler's other arguments are unpersuasive, and therefore, we
dispose of them summarily. Both Robinson and Butler maintain that thetrial court erred by failing to
sentence them under the addict exception set forthin 8 33-541 (¢)(2) which hasbeenrepeded. The

guestion asto whether the addict exception should be used in sentencing is committed to “the sound

5 The enhancing seven year mandatory minimum sentence provision previoudy gopeared inthe
D.C. Code as 8§ 33-541 (¢)(1)(A-1) (1993). It wasrepededin 1995. InHoliday v. United Sates,
683 A.2d 61, 80 (D.C. 1996), we concluded that the mandatory minimum sentence provision was
"preserveld] . . . inall caseq, as here,] where the offense was committed before May 25, 1995."
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discretion of thetrid judge. ..." Sromanv. United Sates, 606 A.2d 767, 770 (1992) (citing Grant
v. United Sates, 509 A.2d 1147, 1154 (D.C. 1986)). Inexercisngitsdiscretion, thetrial court made
credibility determinations and wei ghed the evidence submitted by Butler and Robinson. The court
discredited thetestimony of Butler, and in her testimony, Robinson assarted that, in addition to somedrug
usage, shedrank acohoal, at least one pint aday. Onthisrecord, we see no reason to disturb thetrid

court's decision not to use the addict exception in sentencing Robinson and Butler.

Robinson contendsthat thetria court erredin denying her maotion to suppressher identification.
Shearguesthat the Park Police officersdid not have reasonable, articulable suspicion to gop her, and thet
theride by identification procedurewas unduly suggestive, essentialy becausethe officers description of
what she waswearing differed sincetwo officers said her jump suit had "red trim or piping" and two
mentioned "gold speckles”" Our review of the court's digpogition of amotion to suppress s limited.™
Thompson v. United Sates, 745 A.2d 308, 312 (D.C. 2000) (quoting Lawrence v. United States,
566 A.2d 57, 60 (D.C. 1989)). Furthermore, in United Statesv. Turner, 699 A.2d 1125 (D.C.
1997), we said:

Becausewe examinethetotdity of the drcumstancesand requirefar less
than certainty, we have routinely held that an imperfect description,
coupledwith close patid and tempora proximity between thereported
crime and seizure, justifies a Terry® stop.

Id. at 1129 (citing King v. United Sates, 550 A.2d 348, 357 (D.C. 1988)) (other citations omitted).
Although the officers descriptionsof Robinson'sjump suit differed somewhat, we are satisfied thet the
articulable suspicion of the officerswas"'particularized astotheindividua stopped.” InreT.L.L., 729
A.2d 334, 340 (D.C. 1999) (quoting Inre A.S, 614 A.2d 534, 537 (D.C. 1992) (citations omitted)).

® Terry v. Ohio, 392 U.S. 1 (1968).
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Moreover, therewasa"cdose spatid and tempord proximity between the reported crime and seizure,”
Turner, supra, 699 A.2d at 1129, because events surrounding the heroin buy began at 5:50 p.m. and
Robinson was sopped and arrested at gpproximatdy 6:45 p.m., only about one block from the purchase

site.

Robinson maintainsthet thetrid judgeviolated her Fifth and Sixth Amendment condtitutiond rights
by not alowing her "to be present at the bench during voir dire.” In Robinson v. United Sates, 448
A.2d 853 (D.C. 1982) (Robinson 1), we held that thetria court erred in denying appdl lant'srequest to
be present a the bench for thejury voir dire. Inthiscase, however, Robinson failed to request that she
be present, eventhough asthetrid judgefound, shewasaware of her right to be present a thebench ance
shewasthe appellant in Robinson 1. Under Welch v. United Sates, 466 A.2d 829, 839 (D.C. 1983),

by not making a request, Robinson has waived this argument.

For thefirgt time, on goped, Robinson maintainsthat thetrid court abusad itsdiscretion infailing
to grant her motion, madeduring trid, to sever her casefrom that of co-defendant Butler, under Super. Ct.
Civ. R. 14. Robinson arguesthat the cumulativeimpact of tesimony regarding Butler wasprgudicid, and
that Butler and Borum were targets of an ongoing heroin investigation. On the record before us, we
condudethat thetria judgemanaged thetrid inamanner thet avoided preudicia impact on Robinsonfrom
thetestimony of Butler'switnessesand from her datusasacodefendant with Butler. Therefore, wesee
no abuseof discretion. Indeed, Robinson hasnot sustained her burden to show "manifest prgudice’ with
respect to thejoinder of her casewiththat of Butler. SeeElliott v. United Sates, 633 A.2d 27, 34-35
(D.C. 1993).

Robinson arguesthat thetrid court abused its discretion by excluding avideotape of the Street
cenewherethe events surrounding the drug transaction took place. Although the videotape was proffered
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by Butler, Robinson chalengesitsexclusion on goped. Thetrid court exduded the videotape becauseit
"wasnot taken from thesame anglesor pogition [fromwhich Lt. Schmidt] mede hisobservations” and thus
the probative val ue of the videotape would be substantialy outweighed by its prejudice because the
videotape"would bemideadingtothejury . ..." Wecondudethat therewasno abuse of discretion. See
Gonzalezv. United States, 697 A.2d 819, 827 (D.C. 1997). Butler assertsthat thetrid court erred
by falling to admit into evidence, asa prior incongstent satement, handwritten notes made by Officer
Heller. We concludethat evenif thetrid court erred in excdluding Officer Hdller's handwritten notes, the
error washarmless because Officer Hdller was questioned at length about her notes, and thus, thejury hed
abagsfor determining her credibility. See Scott v. United Sates, 619 A.2d 917, 921 n.8 (D.C. 1993);
Reed v. United States, 403 A.2d. 725, 729 (D.C. 1979).

Wed 0 rgect Robinson'sand Butler's contention that thetria court erred by not granting their
motionfor amidrid after thejury sent anotethat it wasunableto reech averdict. Towardstheend of the
day before the note was sent, one of the jurors announced, during ddliberations, that he was scheduled to
leavethefollowing morning to atend thefunerd of hiswiféssger'sdaughterin Miami, Horida. Whenthe
trid judge recaived anote containing thisinformation, he gpokewith thejuror and asked if thejuror could
return the next day to continue deliberations. Thejuror responded: "Yes" Thefollowing day, thejury
resumed its ddliberations and sent the deadlock note to the judge about one and one haf hourslater.
Robinson and Butler moved for amistrid, but thejudge decided to givethe anti-deadlock ingtruction
proposed by Judge Gallagher inan gppendix to hisopinion concurring inWintersv. United Sates, 317
A.2d 530 (D.C. 1974) (en banc) (Gallagher, J., concurring). After receiving theingtruction, thejury
continued itsdeliberationsfor morethan two and one half hoursbeforereachingitsverdict. Inapplying
our standard for determining whether thejury verdict was coerced inthiscase, we seenothinginthe
record before usthat even suggests coercion. Thiscaseis quite different from the facts presented in

Mortonv. United Sates, 415 A.2d 800, 802-03 (D.C. 1980), wherethe brother of ajuror died during
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jury ddliberationsand thejuror " protested that shewasunder emotiond drain.” Inthiscase, thereisno
indication that the juror manifested emotiona strain that threatened thejury'simpartia deliberations.
Conseguently, we are satisfied that thetria court did not abuseitsdiscretion in denying Robinson'sand
Butler'smotionfor amistrial. See Colemanv. United Sates, 515 A.2d 439, 453 (D.C. 1986), cert.
denied, 481 U.S. 1006 (1987); see also Smith v. United Sates, 542 A.2d 823, 824 (D.C. 1988).

Robinson chdlengesthesufficency of theevidenceagaing her, dedaring thet thegovernment falled
toprove"usablequantity in.009g of heroin, and did not establish ether thet therewasan actud exchange
of money for heroin between Robinson and Borum, or that any pre-recorded money or heroinwasfound
on her person. Viewing the evidencein thelight most favorableto the government, aswe must, see
Blakeney v. United Sates, 653 A.2d 365, 369 n.3 (D.C. 1995), the record shows sufficient evidence
to permit areasonablejury, drawing upon al reasonableinferences, to conclude beyond areasonable
doubt that Robinson aided and abetted the distribution of heroin to Officer Heller, see Johnson v.
United Sates, 611 A.2d 41 (D.C. 1992); Boyd v. United Sates, 473 A.2d 828, 832 (D.C. 1984);
and that, under the tandard of "usability” in effect a the time of the drug transaction, the government met
the"usable quantity" element through thetestimony of itswitnesses. See Johnson, supra; Boyd, 473
A.2d at 832; Wishop v. United Sates, 531 A.2d 1005, 1008 (D.C. 1987).

Finaly, Robinson arguesthat thetrial court erred by denying her 8 23-110 motion aleging
ineffectiveassgance of counsd. Spedificaly, shedaimsthet her trid counsd failedto: (1) impeach Officer
Heller with her affidavit insupport of the arrest warrant; (2) introduce into evidence her driver'slicense
which wasissued on the day of the drug transaction; and (3) assart her right to be present at the bench
duringjury voir dire. Thetrid court conduded that Robinson'strid counsd made atactica decison"not
to usethe affidavit, which described [Robinson] with dark hair, because hefelt that snce[Robinson] . . .

had dark hair at trid, use of the affidavit could make the government's case stronger and not help the
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defense case” With respect to the driver'slicense, thetria court determined that: "In light of the
incondugvenatureof thelicenseintermsof [Robinson'y hair coloring, and thestrength of thegovernment's
evidence, trid counsdl's performance. . . did not pregjudice defendant.” After ahearing regarding
Robinson'sassartionthat trial counsdl's performancewasineffectiveand prgudicia becauseher rightto
be present & the bench during voir direwas not assarted, thetrid court found that Robinson did not discuss
thevair direissuewith her counsd until the voir dire had been completed, and that shewas aware of her
right to be present upon request. Furthermore, thetria court concluded that Robinson suffered no
prejudice by not being present at the bench during thevoir dire. On apped, Robinson arguesthat, prior
to thejury voir dire, she gave her counsd acopy of Robinson | and asked to be present at the bench.
This position not only contradictsthetria court'sfactua findings, but dso her own testimony on cross-

examination during the hearing on her § 23-110 motion.

Under the familiar two prong test set forth in Srickland v. Washington, 466 U.S. 668, 689
(1984), we concludethat on therecord before uscounsd's performance was not deficient, and that even
if weassume deficient performance, Robinson hasnot sustained her " heavy burden’ to show "prejudice
traceableto [her] trial counsdl'sdeficiencies.” Zandersv. United Sates, 678 A.2d 556, 569 (D.C.
1996). Counsd'sdecigonsregarding Officer Hdler'sarrest affidavit and Robinson'sdriver'slicensewere
tacticd decisonsand"[t]actica decisonsgenerdly do not result in afinding of ineffective asssance of
counsd." 1d. Moreover, under the prgjudice prong of Srickland, supra, Robinson "'must demondrate
that there is a reasonable probability that, but for counsd's unprofessiona errors, the result of the
proceeding would have been different.” 1d. (quoting Srickland, supra, 466 U.S. at 694). The
evidence againg Robinson was srong, and in light of Robinson |, shewaswel aware of her right to be
at the bench during jury voir dire. Consequently, we affirm the judgment of thetria court concerning

Robinson's 8 23-110 motion.
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Accordingly, for theforegoing reasons, weaffirm thejudgmentsof convictionfor both Butler and

Robinson. However, weremand Butler'scaseto thetrid court for resentencing congstent with thisopinion.
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