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Opinion for the court by Associate Judge FARRELL.

Dissenting opinion by Senior Judge KErN at page .

FARRELL, Associate Judge: Found guilty by ajury of distributing cocaine, gppellant contends
primarily that thetrid court erred in refusing to suppress his on-sceneidentification and money removed
from hispossesson asthefruitsof an unjudtified warrantlessentry by the paliceintothehouseinwhich they
saizedhim. Initsinitid brief ongpped, thegovernment argued only that gppellant had no “ standing” to
challenge the search and saizure because he hed no protectible Fourth Amendment interest inthe dwling,
which beonged tosomeonedse. At ord argument the court pressed the government on whether, assuming
wedisagread withit onthet point, it was defending thewarrantless entry and resullting obtention of evidence
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onthemerits— in particular, on the ground that exigent circumstancesjudtified thewarrantlessentry. In
apos-argument letter, the government adhered toitsdecison to defend the search and saizuresolely on
groundsthat gppellant could not invokethe Fourth Amendment’ sprotections. Citing Rosev. United
Sates, 629 A.2d 526 (D.C. 1993), the government asked us not to attempt to “ decide the case on the
bagsof issuesand arlguments|it] advisedly [had] chosen not to raisein support of thejudgment.” Seeid.
at 538 (declining to consider merits of search and seizure where, as here, the court “ confront[ed] a

deliberate decision by the government, not an inadvertent failure, to argue [only lack of standing]”).

Ontheauthority of Rose, we defer to the government’ slitigating position and do not reech the
conditutiond vaidity of thewarrantlessentry. Wedo s0in part because, asin Rose, “thisisnot amaiter
we could easily resolve[inthat] theanswer is* beyond serious debate.” 1d. at 537 (citation omitted).
Instead, we confine ourselves to deciding whether, as the government contends, appellant had no
expectation of privacy inthehouseentered and searched.” Although therecord isnot well-developed on
thisissue, we conclude from the Supreme Court’ s most recent teaching on the subject in Minnesota v.
Carter, 119S. Ct. 469 (1998), that the government’ sposition must bergjected. Wethereforereverse

the judgment and remand for further proceedings.’

! Wesay thiseven though, asto theidentification, wethink an argument was at least availableto the
government under New York v. Harris, 495 U.S. 14 (1990). Compare Bryant v. United Sates,
599 A.2d 1107 (D.C. 1991), with Rose, 629 A.2d at 545 (Wagner, C.J., dissenting).

2 Asthe Supreme Court has pointed out, “itisinherentin . . . an entry [into ahouseto arrest or detain
aperson] that asearch for the suspect may be required before he can be gpprehended.” Paytonv. New
York, 445 U.S. 573, 588 (1980) (footnote omitted).

¥ Taking into account al of the evidenceinduding theidentification, we rgject appelant’ s argument that
the evidence was insufficient to support his conviction. See, e.g., Hill v. United Sates, 541 A.2d
1285, 1287-88 (D.C. 1988).
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l.

Thefactsadduced a the suppresson hearing were essantidly asfollows. An undercover officer
bought two bags of cocainefrom gppellant in the 900 block of | Street, N.E. Watched by another officer,
gopellant then walked east to arow housea 10101 Street, N.E. and entered it. Lessthan five minutes
|ater, an arrest team that had been summoned knocked on the door of the house and, when the door was
opened, enteredimmediatdly. They saw gopd lant sanding “back toward thekitchenarea” They saized
himand took him outside, where hewasidentified asthe sdler of thedrugs. A search of himyielded
unmarked currency. No one gave consent to the officers entry into the home, and, as pointed out, the
government doesnot arguethat “hot pursuit,” exigent circumstances generally, or any other doctrine

rendered the warrantless entry lawful.

Appdlant had noownershipinterestintheresdenceand did not livethere. Hislonewitnessat the
suppresson hearing, Earley Green, J., didlivethere, waspresent at thetime of theentry by thepolice, and
had known appellant for “about ten years.” Asked whether gppdlant “was. . . afrequent viditor in your
house,” hereplied, “Likefamily.” On the occasion in question appellant was there “by [Green's]

invitation.”

The government contends that these facts are much too sketchy to establish gppdlant’ s* capacity
to claim the protection of the Fourth Amendment,” which required both that he had “a subjective
expectation of privacy” intheinvaded place and that thisexpectation was“legitimate,” inthat itis“onethat
society isprepared to recognize asreasonable.” Minnesota v. Olson, 495 U.S. 91, 95-96 (1990)
(ctationandinternd quotation marksomitted). Thegovernment pointsout that therewasno evidencethet
gppellant ever spentanight at 1010 | Street, that he and Green wererdatives, that he had akey tothe
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residence or kept persond itemsthere, that he had permisson to come and go at hisleisure, or that he
would remain therefor any length of timewhen hevisted — in short, therewas no showing of factors of
thekind present in our prior decisonsrecognizing a protected Fourth Amendment interest in the place
searched. Compare, e.g., Rose, 629 A.2d at 531-32, with Hill v. United Sates, 664 A.2d 347,
353 (D.C. 1995), and Prophet v. United States, 602 A.2d 1087, 1089, 1091 (D.C. 1992). See
a0 Olsen, 495 U.S. at 98-99 (holding that an overnight guest “ has alegitimate expectation of privacy
in hishost’ shome’ because [ S|taying overnight in another’ shomeisalongstanding socia custom thet
sarvesfunctionsrecognized asvauable by society”). The difficulty with the government’ s— and our
dissenting colleague s— pogition isthat it does not come to gripswith the Supreme Court’ smost recent
analysis of how “adefendant is able to show the violation of his (and not someone ese's) Fourth
Amendment rights.” Carter, 119S. Ct. at 472. Wefirst summarizethe holding of Carter, and then

apply it to this case.

Onitsfacts, Carter presented theissue of whether aperson present in another’ shomefor a
“purdy commercid . . . transaction,” for only a“relatively short period of time” and having no“previous
relationship with” the househol der, could claim the Fourth Amendment’ sprotections. 1d. et 473-74. A
mgority of five Judices ansvered thisquestion in the negaive. A four-Justice minority, by contragt, would
havehddthat, “[t]hroughthehost’ sinvitation, the guest gainsareasonabl e expectation of privacy inthe
home’ without regard to “the duration of [the] Stay,” its* purpose,” or the*[degree of | acoeptanceinto the
household.” 1d. at 482 (Ginsburg, J., dissenting) (interna quotation marksomitted). Of key importance
isthat the mgority opinion depended on the concurrence of Justice Kennedy, whojoined the opinion

expresdy because“itsreasoning” was* consstent with [his] view that almost all social guestshavea
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legitimate expectation of privacy, and hence protection against unreasonable searches, intheir host's
home.” Id. at 478 (Kennedy, J., concurring) (emphasis added).

Differing fromthedissent in thisrespect, Judtice Kennedy sated thet “ [t]he homeowner’ sright to
privacy isnot at issueinthiscase” Id. a 479." Rather, he asserted, unlessRakasv. lllinois, 439 U.S.
128, 143 (1978), wasto be overruled in itsrejection of the notion that “anyone legitimately on the
premises’ sharesthe owner’ slegitimate expectation of privacy, the defendants had to establish their
independent privacy right intheform of “ameaningful connection to [the homeowner' | gpartment.”
Carter, 119 S. Ct. at 479. Nevertheess, Justice Kennedy agreed with the dissent “that reasonable
expectationsof theowner areshared, to someextent, by theguest,” andin particular hewasof theview
that “mogt, if not all, socia guestslegitimately expect that, in accordance with social custom, the
homeowner will exercise her discretion to include or exclude othersfor the guests benefit.” Id. That
analysis“suggest[ed] that, asa general rule, social guests will have an expectation of privacy
intheir host’shome.” 1d. (emphasisadded). According to Justice Kennedy, however, the respondent-
defendantsin Carter, though invited into the gpartment, had “ established no meaningful tie or connection

to the owner [Thompson], the owner’s home, or the owner’s expectation of privacy,” id.:

[R]espondents have established nothing more than aflesting and
insubgtantial connection with Thompson'shome. For dl that appearsin
therecord, repondentsused Thompson' shousesmply asaconvenient
processing station, their purpose involving nothing more than the
mechanica act of chopping and packing asubstance|i.e., cocaine] for
distribution. Thereis no suggestion that respondents engaged in
confidential communicationswith Thompson about their transaction.
Respondentshad not been to Thompson' sgpartment before, and they [eft
it even before their arrest. The Minnesota Supreme Court, which
overturned respondents convictions, acknowledged that respondents
could not befarly characterized as Thompson's“guests.” 569N.W.2d

* Compare 119 S. Ct. at 482 (Ginsburg, J., dissenting) (“My concern centerson anindividual’s
choice to share her home and her associations there with persons she selects.” (emphasis added)).
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169, 175-176 (1997); see als0 545 N.W.2d 695, 698 (Minn. Ct. App.

1996) (notingthet Carter’ sonly evidence— that hewasthereto package

cocane— wasinconggent with hisdam that “he was predominantly a

socia guest” in Thompson's apartment).
Id. (Kennedy, J,, concurring). Inlight of thisanalyds, the dissenting Justicesthought “it noteworthy thet
five Membersof the Court would place under the Fourth Amendment’ sshield, at leedt, ‘admogt dl socid

guests.’” Id. at 483 n.2 (Ginsburg, J., dissenting) (quoting majority opinion).

The government does not argue that appel lant entered 1010 | Street for a* purdy commercid”
purpose such as depogiting the proceeds of the drug sale or resupplying himsdlf. Even though he headed
theredirectly after the sde, no evidence supported either suppostion. Insead the government seemsto
arguethat, asacase emphasizing thecommercid reason for the defendants’ presencein the gpartment,
Carter haslittleto say about what showing of aprivacy interes must be made by aguest who doesnot
enjoy the satus of overnight guest asin Minnesota v. Olson, supra. The suggestion, in other words,
isthat Carter leaves undisturbed our prior decisions requiring what might be termed proof of Olson-
equivalent status— facts such as possesson of akey, ademondtrated pattern of coming and going,
keeping dothes on the premises, and the like— before aguest may acquirethe protected privacy interest

of the owner.

Wedo not regard ourselvesfreeto read Carter inthislimited afashion. First, dthoughthe
Carter mgority viewed the overnight guest in Olson “astypifying thosewho may daim the protection of
the Fourth Amendment,” 119 S, Ct. a 474, it plainly did not imply thet only that “degree of acceptance
into the household’ would suffice, id. & 473; otherwise the Court would have had no need to acknowledge
that the defendants— for whom the gpartment “was. . . Smply aplaceto do business’ — occupieda
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middle status somewhere * between” that of the Olson guest and an invitee“smply permitted on the
premises’ (Rakas), though “closer to” thelatter. Id. at 474. Moreimportantly, the opinion of afifth
Judtice whose vote was decisive obvioudy must betaken serioudy. Judtice Kennedy, aswehavesad,
joined themgjority only becauseits opinion was consstent with his“view that dmost dl sodid guetshave
alegitimate expectation of privacy.” Id. a 478. If anything, he gppeared to be of the view that only
Someone gpproximating the non-guest satusthe sate Supreme Court had assgned the Carter defendants
— who had “ nothing more than aflegting and insubgtantia connection” to thehome, id. a 479 — could
be denied Fourth Amendment protection. Nothing in Justice Kennedy’ sanalysis suggests hewould
require an Olson-equivaent showing beforeadefendant may assart Fourth Amendment rightsinadweling
into which he hasbeen invited. Our attempt to read the“tealeaves’ of how the Supreme Court would

decide this case must be guided by that recognition.

Therecordin thiscaseisthin regarding gopellant’ s connection to the Green home (or the home
where Green “lived”), but it is enough to show that he was more than one“smply permitted on the
premises” Id. a474. Greeninvited himinonthisoccason asaperson hehad knownfor sometenyears
Asked whether gppdlant was* afrequent vigtor inyour house” Green answered, “Likefamily.” Hence
it cannot besaid thet, asin Carter, gppelant had no “ previousre ationship with [the househol der] , id. at
473, or “had not beento [ Green’ 5| gpartment before.” Id. at 479 (Kennedy, J., concurring). Indeed, the
commonsenseunderstianding of “[l]ikefamily” woul d bethat hefrequented the housewith something like
the regularity of afamily member, and so hed achieved “adegree of acoeptanceinto the household.” Id.
a 473. And, asexplained, thefact that he entered the houseright after sdlling drugsdlowsthe conjecture

of a“commercial” link between the acts, but nothing more.

Following the common thread in the various opinionsin Carter that at least socid guestsof the
host generdly have alegitimate expectation of privacy, wehold that gppelant met hisburden of showing
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that he had aprotectible interest in the house the police entered in order to sazehim. Asthe government
concedesthat thisissueisdispositive, the evidence obtained asaresult of theentry should have been
suppressed.

It remainsonly for ustosay that thisholding doesnat “gut[] law enforcement effortsin semming
thetrafficking of illegdl drugsthat are upon thisrecord prudent policework.” Pogt,a__ (dissenting
opinion). Judge K ern doesnot takeissuewith our deference, under Rose, supra, tothegovernment’s
refusdl to argue hot pursuit, exigent circumstances, the doctrine of New York v. Harris, supranote 1,
or any other bagson themeritsfor upholding the seerch and seizure. Nor doeshe himsdf makeany such
argument. If infact thiswereacaseof “fleangfdonsdaming ‘senctuary’,” pos, & — whichisjust
another way of saying“hot pursuit” — we are confident the government would not haverested oniits

argument that the Fourth Amendment does not apply.

The judgment of conviction is, therefore,

Reversed.

KERN, Senior Judge, dissenting: The mgority concludesthat “ appellant met hisburden of
showing that he persondly had aprotectibleinterest in the house the police entered to ssizehim.” The
maority’ s conclusion restsupon its * attempt to read the ‘tealeaves’ of how the Supreme Court would
decidethiscase....” Themgority’ sreading leadsit to declarethat thetria court erred in denying, for
lack of standing, gppelant’ smotion to suppress evidence of hison-sceneidentification by an undercover



9
policeofficer who purchased drugsfrom himjust several minutesbefore another policeofficer sezedhim
in ahouse to which he had immediately repaired upon sdling theillicit drugs.  Upon the particular
circumstancesof thiscaseand under areading of the Supreme Court’ sdecisonin Minnesotav. Carter,
__US _ ,119S Ct. 469 (1998), | cannot agree with the mgority’ sconcluson. There, the Court,
referring to its decision in Rakas v. lllinois, 439 U.S. 128 (1978), stated:

Central to our analysiswasthe ideathat in determining whether a
defendant is able to show aviolation of his (and not someone else's)
Fourth Amendment rights, the* definition of thoserightsismore properly
placed within the purview of subgtantive Fourth Amendment law than
within that of standing.” . . . Thus, we held that in order to claim the
protection of the Fourth Amendment, adefendant must demondrate thet
hepersondly hasan expectation of privacy inthe place searched, and thet
hisexpectationisreasonable i.e., onewhich has*asource outsde of the
Fourth Amendment, either by reference to concepts of red or persond
property law or to understandingsthat are recognized and permitted by

society.”

Carter, supra, 119 S. Ct. at 472 (citing Rakas, supra, 439 U.S. at 140, 143-44 n.12).

Itismy view that under thesdient crcumstancesheregppe lant failed to demondrateareasonable
expectationof privecy. Therecordreflects that Officer Darrdl Y oung, aninvestigator of theMetropolitan
Police Department, testified that he had worked for the ViceUnit for amost nineyearsand participated

in "[o]ver athousand [drug arrests]." He explained at trial "a buy-bust operation” as follows:
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A buy-bust operationiswhen you have an undercover officer.
Yousend himinto ahigh-drug areas. At which time he goesin and goes
through the areaand finds someonethat he beieves may be sdlingillicit

narcotics.

Atwhichtimethe undercover officer mekesapurchase. Hethen

leaves the area. He goes back to his vehicle.

Hethen conductsaprdiminary fidd tex onasmadl portion of the
white-rock substance and let'syou know if it's positive for whatever

narcotics that the undercover has made his purchase.

Inreturn, theundercover officer handstheguy an undetermined
amount of U.S. currency whichisprerecorded police department funds

Hethen givesalookout to the arrest team that the subject -- of
the subject that hewasinvolved inanarcoticssalewith. At whichtime,
the arrest team movesin and stops anyone that matches the description

that the undercover officer has given.

Oncethe guy isstopped, the undercover officer isthen notified
thet they have him stopped a aparticular location. Theundercover officer
then comesinand doesaride-by identification. And hepostively ID'sthe
subject that he purchased from.



11
Theguy isthen searched and you look for the prerecorded funds.
Anything that's -- that -- that's drug related which could be pagers,

money, any additional drugs are seized in reference to the arrest.

Theundercover officer intheingtant casewas Dearrick Wdlace. Hetestified that hewasworking
in the 900 block of | Street, NLE., & around 4:00 p.m., on February 11, 1993, when he met gppdlant and
asked himif hewasworking." Appdlant replied withaquestion of what did the officer want. Theofficer
answered that hewanted "atwenty," which meant atwenty-dollar rock of crack cocaine. Thetwo men
then waked ashort diganceinto thedley next toagtorein the 900 block of | Street, where gppdlant gave
Wallacetwo ziplock bags™ containing awhite-rock substance' andWallacegavegppdlant " twenty dollars
of prerecorded MPDC funds." Thistransaction took lessthan aminute and ahalf. Officer Walace

observed appellant walk east on | Street and across 10th Street "where there is some row houses."

Walacetestified thet hewalked west on | Street to hisunmarked car, where he" conducted afield
test onaportion of the narcoticswhich tested postivefor cocaine™  Thistest, whichtheofficer described,
takesabout 20 seconds. Then, the undercover officer radioed adescription of gopelant to the arrest team
which had already received a general description of appellant from Investigator Albert Parker.

Parker tedtified that he was secreted in aso-cdled observation post in the 900 block of | Stree,
and had observed gppd lant and Wallace, theundercover officer, "usng their handslikethey wasreceiving

! Thereis some suggestion in the record that residentsin the area had derted the police of on-going
drug activity. When asked if therewasany rumor or complaint about any particular buildinginthearea
being frequented by drug users, Officer Wallace responded, “I' m sure they have anarcotic complaint for
houses around here, but which houses, | could not tell you.”
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something from one another or giving something."  Parker testified that as gppellant "walked inthe
eastbound direction, he got closer to my visonwherel canidentify who hewas" Parker thenradioed
the arrest team, giving them "atentative lookout of the subject [gppdlant],” the direction of histravel, and
"emphasizing that | needed them therequick. . . . | described the location that the defendant was going

inside of ."

Investigator Parker further testified that hewatched thearrest teem "respond to thel ocation” which
was 10101 Street, N.E. Hesaw that "maybetwo or three[of the arrest team] went indde, and acouple
of them waslike outsdewatching the perimeter.”  Shortly theresfter, Investigator Parker saw police
officerscomeout of 1010 | Street with gppdlant. The officers entering the house had driven to the
locationon| Street.  Investigator Parker estimated that (1) sometwo minutes e gpsed between thetime
hesaw gppdlant walk into 1010 | Street and the time gppellant exited thishousewith the officers, and (2)
somefive minutes had € gpsad between the time he first saw gppdlant with Officer Walaceand thetime
gopdlant waked into the house during dl of which time hewasweatching gppdlant, "except for thetimehe
went inthe aley."

Officer Haythetedtified that on the afternoonin question hewas assigned to the arrest team thet
was apart of the buy and bust operation. Hereceived by radio alookout for aperson matchinga
description of gppe lant who had entered ahousea 10101 Street. Within"'no morethan five minutes'
of receiving the lookout Haythe and another investigator knocked on thedoor.  \When the door was
opened, theofficers"saw the defendant [appellant] back toward thekitchenarea™  Haytheand hisfellow
officer, Darrdl Y oung, " gpproached the defendant [gppel lant], sopped him, .. . and took him outsideto
seifthe. . . undercover officerscould identify him."  Haythe explained that "[t]he undercover officer have

[sic] to definitely know that's the person before we can place him under arrest.”
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Officer Y oung, aninvedtigator, testified that hewasamember of thearrest team and he searched
gopdlant. Hefound money on gopd lant's person but nat the money that had been pre-recorded and given

to appellant by the undercover officer in exchange for the crack cocaine.

Officer Smith, qudified asan expert on drug sdlesinthe Didtrict of Columbia, opined thet it was
not "unusud for adrug dedler not to have prerecorded funds or drugson his person at thetimeof his

arrest.” Officer Smith explained:

Because often timesyou find that individud[ 5] that sell drugsthere are
aware of different investigative techniques that we use.

Andif they suspect that an individud thet they just sold drugsto

are[s¢] usng prerecorded or marked money, they may try to pass off
that money before they're apprehended or stopped by the police.

Appdlant filed apretrid Mationto Suppress Evidence, contending "thet the detention and seerch
of hisperson wasnot supported by even areasonable articulable suspicion of crimind activity." Citingto
Terryv. Ohio, 392 U.S. 1 (1968), appdlant urged: "Put smply, the minimal threshold suspicion of
crimind activity complained of are[sc] lacking." Appd lant further argued inhissuppressonmotion"that
he hasstanding to contest thelegdlity of thewarrantless, nonconsensud entry and nonconsensud search

of hisperson. Hewasawecomevigtor in another person'shome at thetimeof theillegd entry ...."

Appdlant presented a the hearing of hispretrid motion on February 15, 1995, aMr. Greenwho
tedtified that helived at 10101 Street, N.E., on the date gppellant "got arrested,” and that he had known
gppellant for "about ten years." When asked by appdlant's counsd whether gppe lant "was afrequent
vigtorinyour home" Mr. Greentedified, "Likefamily." Hefurther testifiedinanswver to counsd'squestion

whether appellant was in the house at the time of his seizure "by your invitation," that "Y es, he was."
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On cross-examination by the prosecutor, Mr. Greentestified that appedlant "'doesnt livethere.”
Mr. Green further testified that he was not the person who opened the door to the house on the day thet

the police arrived and knocked at the door .

Therecord refl ectsthat appellant testified in hisown defense at thetrid and stated that hehad been
livingwith hisgirl friend & thetime of thedleged crimehere. Hetedtified that on theday in question he
left where hewasliving and [ c]aught thebus over to northeedt . . . wheredl my friendsand reaiveslive
therearoundthat area” Hevigted Green and used his phone, and then went to the basketbd | court and
playedthere. Finaly, hewaspicked up and driven to amarket by another friend who then dropped him
off inthe 900 block of | Sireet wherehe"went to 1010 | Street to usethe phone”  Mr. Green, according
to gppdlant, let himintothehouse. Mr. Green'stwo nephewsand brother wereaso present.  According
to gppellant, the policecameinto 1010 | Street "agood two minutes' later.  However, hetedtified that
oncethe door was opened, it was"'[a matter of seconds’ from thetime "the door was opened for the

police until they got [me]."

On cross-examination, gppe lant recounted that hehad walked east on | Street past thedley and
crosed 10th Street to get to 1010 which heentered, and that hewasin the kitchen wherethe phonewas
located, when thepoliceentered. Appellant testified that dthough hehad not seen"any paliceofficersout
onthedred," "[i]t waan't eventwo minutes' beforethey werea thedoor of 10101 Street. "It washriefly,

like if they was right behind me."

Thetrid court denied gppellant's motion to suppress, concluding that gppellant "'does not have
standing with respect to any sort of search . . . of thegpartment in which hewasfound." Thetrid court
cited to Lewisv. United Sates, 594 A.2d 542 (D.C. 1991), cert. denied, 502 U.S. 1115 (1992),
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and noted that "the evidence hereisthat Mr. Morton [appdl lant] isno morethana. . . visitor to the

dwelling."

Thetrial court went on to conclude:

Beyondthat, | think that thepolicewerejudifiedingoingintothe
goatmentin hot pursuit of Mr. Morton [appdllant]. . . . [A]nundercover
officer had madeapurchase from aperson he thought was Mr. Morton
[appelant] . . . another officer had been obsarving that transaction, [and]
saw Mr. Morton go into the apartment.

So . . . | think, under Hilliard versus United States? . . .
therewas probable causeto bdieve. . . that afd ony had been committed
and that who'd committed it wasin. . . intheaddressto which the-- the
police officersentered. . . . [S]ince | think the entry wasjudtified in hot
pursuit of Mr. Hilliard [9¢], theidentification of Mr. Hilliard [d¢] wasnot
obtained through exploitation of any illegality.

And consequently the motion is denied.

| note that in Hilliard, supra note 2, 638 A.2d at 706, this court stated in pertinent part:

The Fourth Amendment prohibits the warrantless and non-
consensual entry into asuspect'shomefor the purpose of effecting a
routine felony arrest, absent probable cause and exigent circumstances.
Only limited exigencies have been recognized as justification for
warrantlesssearchesor arests. Thehot pursuit of aflesingfelonisone
of theserecognized emergencies. The continuous pursuit of asuspect
from the scene of the crime provides persuasive circumstances for
application of the"hot pursuit” doctrine. Under such circumstances, the
suspect may not evade arrest by smply retreating to aprivate dwelling.

[Citations and footnote omitted.]

2 638 A.2d 698 (D.C. 1994).
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In Hilliard, this court described the salient circumstances:

Here, the experienced narcotics officers were in aknown
narcoticsareawhen they observed the suspect transfer aplastic packet
containing . . . [what] they believed to bedrugs. Assoon as someone
cdled out the dert thet the uniformed officerswere present, the suspect
ran into an gpartment which the officersknew to beused asa " shooting
gdlery," andtheofficersfollowed. Thesedrcumdancesweresuffident to
provide probable cause for the officersto believe that the suspect
digtributed drugs, afdony inthisjurisdiction. Therefore, the officers
warrantlessentry into theapartment where gppel lant was arrested was
lawful under the "hot pursuit" doctrine.

Id. (footnote and citations omitted).

Thepartiesto thisgoped havepresented briefsand argument to thiscourt. Subsequenttotheord
argument of this appeal, the United States Attorney's Office advised by letter of January 25, 1999:

Inour brief, we had argued only thet the gppdlant lacked Sanding
to chdlengethewarrantlessentry into Mr. Green'shome; wehad chosen,
at that time, not to argue in the aternative that exigent circumstances
judified thewarrantiessentry. At ord argument, the court kindly offered
usthe opportunity to revist out postion on thisquestion. After further
discussion and review, we respectfully advise the court that wewishto
adheretoour origind decison not to present thedternative argument thet
exigent circumstances justified the warrantless entry in this case.
[Emphasis added.]

Accordingly, mindful of our decision (by adivided court) in Rosev. United Sates, 629 A.2d
526, 538 (D.C. 1993), we are required to address only the issue in this case whether appellant had
standing under the particular circumstances hereto raise the claim that the policeviolated his Fourth
Amendment rightswhen they entered the house of Mr. Green a 10101 Street, NLE., and seized gppdlant
after having observed him sdll drugs, pocket prerecorded money and walk ablock away and severd

minutes later into Green's house.
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The Supreme Court in Carter, supra, stated that

Thetext of the Amendment suggeststhat its protections extend
only to peoplein “their” houses. But we have held that in some
drcumgancesaperson may havealegitimate expectation of privecy inthe
house of someoned<e. . . . [F]or example, we decided that an overnight
guest in ahouse had the sort of expectation of privacy that the Fourth
Amendment protects.
119S. Ct. a 473 (citation omitted). However, the Court went onto notethat while™an overnight guest
inahomemay claim the protection of the Fourth Amendment, . . . onewho ismerely present with the

consent of the householder may not.” Id.

This court hasstated, "avisitor in another'shome bearsthe burden of showing that [he] hada
reasonabl e expectation of privacy inthat home." Rosev. United Sates, 629 A.2d 526, 531 (D.C.
1993) (citing Prophet v. United Sates, 602 A.2d 1087, 1091 (D.C. 1992)). See also Lewis,
upra, 594 A.2d a 545 ("[W]hile an overnight guest has areasonable expectation of privacy inthe hos's
resdence, amereguest a aparty doesnot."). InProphet, thiscourt held that adefendant lacked standing
where the defendant was not an overnight guest, was but one of saverd personsin the gpartment, and the
police arrived approximately three to four minutes after the defendant had entered. 602 A.2d at 1091.

In Rose, supra, 629 A.2d at 530-31, this court held that a showing that the defendant was an
overnight guest isnot anindigpensable prereguisteto establish sanding. Thiscourt held that adefendant
had standing to chalenge an dlegedly illega search of and saizure from an gpartment belonging to the
defendant's closerel atives (the defendant's aunt and uncle), where the defendant had akey to the
goatment, and wasaregular vidtor. Id. at 531-32. The court conduded that the defendant in Rose"was

considerably more than . . . acasual visitor." 1d. at 532.
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A review of the caselaw on ganding in other juridictionsleads meto the condusion thet the Satus
of beinginvited into another'shome, sanding alone, isinsufficient to establish areasonabl e expectation
of privacy onthe part of theinviteeto the house searched. See, e.g., Satev. Johnson, 643 P.2d 708,
710 (Ariz. Ct. App. 1981); Peoplev. Cowan, 31 Cal. App. 4th 795, 800, 37 Cal. Rptr. 2d 469, 471
(Ca Ct. App. 1994); Satev. Cohen, 496 N.E.2d 1231, 1237 (l1I. Ct. App. 1986) (holding socid guest
with no proprietary interest in the property lacked standing); Stout v. Sate, 479 N.E.2d 563, 566 (Ind.
1985); Peoplev. Craig, 155 A.D.2d 550, 551, 547 N.Y.S.2d 407, 408 (N.Y. App. Div. 1989)

(holding defendant had no standing to challenge his arrest in afriend's house).

| find instructive a decision by the Illinois Court of Appeals:

At mog, [the defendant] wasasocid guest in aplace where he had an
invited right to be, but had no other interest in the premisesor itscontents.
It has been held that to have standing to challenge the search of a
res dence onemust show an unrestricted right of occupancy, custody or
contral of it; itisinsufficent if oneisonly occasondly onthepremisesas
aguest or invitee.

Cohen, supra, 496 N.E.2d at 1237 (citing United Sates v. Baron-Mantilla, 743 F.2d 868, 870
(11th Cir. 1984); United Satesv. Adamo, 742 F.2d 927, 947-48 (6th Cir. 1984)).

Further, a familia rdationship to the person to whom the residence bel onged, standing done,
would not be sufficient to find that aninvitee had sanding. See Satev. Ponder, 429 N.E.2d 735, 736-
37 (N.Y. 1981) (holding defendant had no reasonable expectation of privacy in grandmother'shomewhere
defendant wasone of thirty grandchildren who occasiondly spent the night, but had no particular room
assigned for hisuse). Theserequirementsare cong stent with Rakas, supra, which specificaly rgected
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the "legitimately on premises' standard of Jonesv. United Sates, 362 U.S. 257, 267 (1960), stating

it was too broad to measure Fourth Amendment rights. 439 U.S. at 142.

Here, gppdlant first conducted adrug saleand thentook refugein the house of afriend whereit
may befairly inferred that he digposed of hisill-gotten gainsbeforethe police could seizehim. | notethet
the Supreme Court in Carter rglected aclam of standing where the defendant wasinvited on the
premises by the househol der to conduct adrug transaction, and had no prior connection to the househol der.
119 S. Ct. at 473-74.

Asl havedsonoted, the Supreme Court in Carter reminded usthat “[clentrd to our analysswas
theideathat in determining whether adefendant is able to show the violation of his (and not someone
d<g s) Fourth Amendment rights’ he mugt demondrate not only that he personaly has an expectation of
privacy inthe place searched but also “that hisexpectationisreasonable; i.e, onewhich has*asource
outsde of the Fourth Amendment, either by referenceto conceptsof red or persond property law or to
understandingsthat arerecognized and permitted by society.”” 119 S. Ct. at 472 (citing Rakas, supra,
439 U.S. at 143-44n.12). | am not prepared to accept the magority’ s proposition that those who sl
drugsto paliceofficersand thenwak immediatdy into afriend’ shouseto drop off the profits have under

these circumstances an expectation of privacy that is recognized and permitted by society.

Themgority' s“tealeaves’ have produced adecisonthat gutslaw enforcement efortsin semming
thetrafficking of illega drugsthat are upon thisrecord prudent policework.® Themgjority’ sdecision

® Themgjority in rendering its decision professesto foresee how the Supreme Court would decide this

cae Y, themgority soutly dedinesto see how itsown decison would impair the eminently reasonable

police responseto neighborhood complaints of persons openly sdlling drugs: the Department’ sso-called

buy and bust operation. Therecord reflectsthat such operation quite properly requires the undercover

officer buying thedrugswith marked money tofidd test hispurchase beforefdlow officars”bust” thedler.
(continued...)
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providessanctuary to onewho isfleet enough of foot to reach the home of afriend beforethepolicecan
catch himfor the crime he hascommitted in their presence. Itisironic that aswe gpproach the Twenty-
Hrgt Century the mgority would take us back to the Twelfth Century doctrine of fleeing fdonsdaming
“sanctuary,” asthey reechthedesgnated ssfe-house. | would upholdthetrid court’ sruling that under the
particular circumstances here gppelant had no reasonabl e expectation of privacy and henceno standing

that his Fourth Amendment rights were violated.

3 .
(...continued)
During these crucid saverd minutes, the seller can blithey walk into afriend’ s house wherehe canthen
thwart the palice by not only hiding his profits but, according to the mgority, daming the householder's
Fourth Amendment rights.





