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of fenses including conspiracy. The governnment's evidence reasonably pernmtted
a conclusion by the jury that appellants, acting in concert, shot Johnson and
Coates (Johnson's girlfriend) in retaliation for Johnson's having shot and kill ed
Carlos Jordan the night before. Carlos Jordan was appellant Eiley Jordan's

br ot her.

Appel lants raise a variety of issues on appeal, only one of which requires
extended di scussion.! Appellants Jordan and Reed contend that the trial judge
erroneously refused to let them (1) question the w tness Anthony Hunter to
attenpt to establish facts suggesting that Hunter and not Reed had been one of
the shooters; and (2) argue Hunter's culpability to the jury. Applying the test
of Wnfield v. United States, 676 A 2d 1 (D.C. 1996) (en banc) (Wnfield Il), we
agree that the judge unduly limted exploration and argunent of Hunter's
potential conplicity in place of Reed. W also hold, however, that the error was
not prejudicial enough to warrant reversal because there is no realistic
possibility that the prohibited Iine of inquiry and argunent woul d have changed

the verdict.

* As to the other issues: There was sufficient evidence to support each
defendant's convictions. The argunment that Richard Jackson's testinony was
"inherently incredible" is unpersuasive, see In re A HB., 491 A 2d 490, 496 n.8
(D.C. 1985), as is the claim that N cole Dinkins' testinmony was "inherently
unreliable" and her pretrial identification inadnissible under Inre L.D.O, 400
A.2d 1055 (D.C. 1979). See Paris v. United States, 515 A 2d 199, 205 (D.C
1986) . The trial judge did not abuse his discretion in denying appellant
Jordan's request for severance based on disparity of the evidence, or in denying
wi thout a hearing appellant Reed's notion for a new trial based on an excul patory
affidavit of M chael Johnson which the judge properly found did not neet the
requi rements of a declaration against penal interest. See Harris v. United
States, 668 A 2d 839, 843 (D.C. 1995). Finally, the judge properly rejected
Reed's claimof violation of Brady v. Maryland, 373 U S. 83 (1963), and -- with
one possi bl e exception to be noted at the end of this opinion -- did not err in
refusing a hearing on Walker's pro se clains of ineffective assistance of counsel
rai sed by post-conviction notion.



Three eyewi tnesses identified Reed as one of two gunnmen (Reed and WAl ker)
who entered a house in Southeast Washi ngton on the norning of June 10, 1992, and
shot Coates and Johnson. Reed entered first, according to two of the
eyewi tnesses, and in reply to a question by Coates gave his nane as "Tony" and
asked if Mke (Johnson) was there. Coates went upstairs to get Johnson, foll owed
by Reed. Seconds |ater Reed shot Johnson. Gregory Cooley, who was upstairs at
the time, ran downstairs to get Coates's son and take refuge with himin the
bat hroom where he joined Lillian Cooley (Gregory's sister) and Nicol e Dinkins.
Al three heard additional shots. Wen Dinkins |eft the bathroom and peeked out
into the front room she saw a second man, Walker, "fooling" with a handgun.
M nutes later Coates's body was found on the floor between the dining room and
a bedroom she had been shot multiple tines.? Johnson survived his wounds, ® but

Coates did not.

A fourth governnent witness testified to the antecedent events. Richard
Jackson stated that late in the night of June 9, 1992, Carlos Jordan and M chael
Johnson had been fighting. After Jordan hit Johnson with a bottle, Johnson
retrieved a gun and began chasing Jordan while firing at him Jordan was | ater
found shot to death. The next norning Reed, Wil ker and Eiley Jordan asked
Jackson where Johnson was staying, then ushered himinto a car to lead them

there. Wien they arrived in the vicinity of Coates's house, Reed and Wl ker | eft

2 Ballistics evidence showed that the victins had been shot with at | east
two di fferent handguns.

8 Johnson refused to testify at trial even though granted use inmrunity.
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the car while Jordan, who had been driving, stayed in the car. Jackson left the
area on foot. On the way to the house Reed had stated, "[I]f it was ne that got

shot, Carlos would have went for nme so that's why |I'm going."

Nei t her the Cool eys nor Dinkins had known Reed before. Nevertheless, al
three identified Reed from photographs or a |ineup, or both, as the man who had
identified hinself as "Tony" and had gone upstairs |ooking for Johnson. In
additi on Dinkins, al t hough not asked initially to nmake an in-court
identification, approached an FBlI agent after her testinony and told himthat she
recogni zed both Reed and Wal ker at trial as the intruders in the house. She was

recalled to the stand and identified both nen as the shooters.

Ant hony Hunter was called as a witness by Reed and was questioned by
appel l ant Jordan as well. He adnitted that he was nicknanmed "Tony" and was a
friend of Carlos Jordan. Hunter had been "on the streets" one night in June 1992
(he could not renenmber the date) "when an individual was firing a weapon at
Carlos," though he said he could not identify the shooter since he had been on
drugs at the tine. Hunter also knew M chael Johnson and admitted that he had

been "protecting Carl os Jordan from M chael Johnson."* Appellant Jordan's counse

4 Q . . . Was there a tine on June 9th and June 10th of
1992 where you were protecting Carlos Jordan from M chael
Johnson?

A. | don't renmenber what tine franme .
Q Well, were you protecting Carlos Jordan from

M chael Johnson?
(continued...)
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asked Hunter if he remenbered "going to |look for Mchael Johnson in md 1992."
When Hunter answered "no" counsel asked if he recalled testifying before a grand
jury in October 1993. Hunter answered "no" and the prosecutor objected to
further questioning along this line. Asked for a proffer of the relevance of the

grand jury testinony, counsel stated:

There were questions [at trial] about this wi tness being
out and seeing sonmeone shooting at Carlos Jordan [on]
June 9th, 1992. . . . And the grand jury testinony of
this person which occurred Cctober 1, 1993, well, he is
no |longer under the influence of PCP[,] that he
went |ooking, this wtness went |ooking for Mchae
Johnson that night in connection with the incident.
The judge inquired, "He went |ooking for Mchael Johnson?", to which counsel
replied, apparently quoting fromthe grand jury testinony: "I [Hunter] found out
because we went | ooking for him referring to Mchael Johnson, and we didn't find
him" Counsel again proffered that Hunter, "in his grand jury a year and a half
after his [sic] events[,] said he went |ooking for Mchael Johnson after he sees
M chael Johnson going to shoot or shoot[ing] at Carlos Jordan." The judge asked,

"Where does he say he went to look for him the next day, that very night?", and

counsel responded, "That night was the . . . time period of the statenent which

4...continued)
A Yes.

Q And M chael Johnson was shooting at Carlos
Jor dan?

A | said | don't renmenber what went on that
night as | was under the influence of drugs.

Q But you do rerenber that you were protecting
M. Jordan, Carlos Jordan, from M chael Johnson?

A. | said yes to that
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| read to the Court, his grand jury testinmony, when they found the body of Carl os

Jordan and he identifies Mchael [Johnson] by nane."

Counsel for Eiley Jordan requested leave to question Hunter further to
establish that, having failed to "protect" Carlos Jordan from M chael Johnson
that night, he indeed "went |ooking" for Johnson after the shooting. Reed and
Jordan argued that such questioning, conbined with the fact that the first gunman
to enter the house had called hinself "Tony" and that Hunter's physical
description was not inconsistent with the general eyew tness description given
of the first intruder, would provide a legitimate basis for arguing to the jury
that Hunter and not Reed was that gunman. The trial judge, however, found these
facts and the grand jury proffer insufficient to allow counsel to "go[ ] any
further with this line of cross-examnation" or to argue Hunter's conplicity to

the jury.® The judge expl ai ned:

[T]he Court doesn't believe that the proffer so far at
this point reaches the evidentiary threshold to clearly
connect M. Hunter to the of fense.

What we have is a very weak notive, if any, the
only notive being a friendship perhaps with M. Jordan
but many people had a friendship with M. Jordan. The
fact that for some unknown reason on the scene [Hunter]
may have | ooked for M. Johnson and why he may have done
that is unclear, maybe to see -- mybe to help M.
Johnson, maybe to help M. Jordan, we don't know.

The fact that he gave a nickname Tony really is
not very helpful in ternms of a reasonable possibility he
may have conmmitted the offense because | think it's
fairly unlikely that a person would identify hinmself by
his own nane, his own nicknane, if he were the actual

® "You can say Tony is the killer . . . [bJut . . . you can't argue .
that Tony was M. Hunter."



7

shooter. And that | don't believe -- a description that
was attributed to witnesses on the scene is so general
| don't think it really -- it could fit a ot of people

and | don't think it would tend to suggest that M.
Hunter was involved in this offense.

There's no evidence that he . . . was anywhere
near the scene at the tine, that he had access to any
weapon at or about the tine of the offense, that he
lived . . . in the imediate area where the shooting
took place or would have been there at about the tine
t he shooting took place

So | think at this time on this record the Court
finds the probative value of the evidence is weak and
the resulting tendency of the evidence [is] to nislead
and distract the jury fromits ultimate function in this
case to determine whether or not the Government's
evi dence proves beyond a reasonable doubt the identity

of these two people [i.e., the shooters]. [ Emphases
added. ]
[,
The present case was tried before the decision in Wnfield Il, supra, where

this court attenpted to clarify the law concerning adm ssibility of third-party
perpetrator evidence. W concluded that such evidence is governed by the norma
standard of relevance, i.e., it is admissible if it "tend[s] to indicate sone
reasonable possibility that a person other than the defendant comitted the
charged offense.” 1d. at 5 (quoting Johnson v. United States, 552 A 2d 513, 516
(D.C. 1989) (emphasis and internal quotation nmarks onitted).® Appellants Reed

and Jordan point out that at tinmes in the discussion below the trial judge

¢ W stated further that, as with any evidence, the judge nust bal ance the
probative value of the proffered evidence against the risk of undue prejudice

meaning in this context that the judge "will have discretion to exclude
margi nal ly rel evant evidence creating the danger that proof of prior dealings or
hostility between the victimand third persons will distract the jury fromthe

issue in this case." Wnfield |Il, 676 A 2d at 5.
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appeared to apply the nore restrictive standard of admissibility (the so-called
"clearly linked" doctrine) rejected in Wnfield Il.” On the other hand, the

judge on three occasions framed the issue as whether the defense had shown or

proffered "a reasonable possibility" that Hunter and not Reed was the first
intruder -- the Wnfield Il test.® Wat is certain is that the judge did not
have the benefit of our full discussion of the issue in Wnfield 11, including

our direction that "the trial court nust resolve close questions of adm ssibility
in this setting in favor of inclusion, not exclusion." 1d. at 6; see also id.
at 7 (the evidence is adnissible "so long as the balancing of probative val ue
versus prejudi ce does not clearly favor exclusion"). For this reason, appellants
suggested at oral argunment that the proper course mght be to renand the record
to the trial judge for reconsideration of the issue post hoc in light of Wnfield
I1. W conclude that that course is unnecessary for two reasons. First, on the
record evidence and proffer regarding Hunter, we are convinced that it would have
been error for the judge to preclude the requested line of inquiry under Wnfield
Il and its adnonition about close cases. See Wight v. United States, 508 A 2d

915, 920 (D.C. 1986) (renmand for discretionary decision unnecessary where trial

" Evidently referring to the panel decision in Wnfield which was then
pendi ng on a petitioner for rehearing en banc (see Wnfield v. United States, 652
A 2d 608 (D.C. 1994), vacated, 661 A 2d 1094 (D.C. 1995) (Wnfield I)), the trial

judge stated at one point: "[1]t said that you had to have a reasonable
probability, not possibility, that someone other than the accused conmitted the
offense.” And, in a sentence we have quoted earlier, the judge stated that he
did not "believe that the proffer so far . . . reaches the evidentiary threshold

to clearly connect M. Hunter to the offense" (enphasis added).

8 Mdreover, the judge cited the Johnson decision which set forth the
standard we adopted en banc in Wnfield I



court "actually had 'but one option'" (citation omitted)).® Second, we are
convi nced nonet hel ess that allowi ng that questioning -- and allowi ng the defense
to argue in closing that Hunter was the "Tony" at the house -- would not have

created a realistic possibility of a different outconme to the case.

In Wnfield Il, we stated that the focus of the test for adm ssibility "is
not on the third party's guilt or innocence, but on '"the effect the evidence has
upon the defendant's culpability," and in this regard it 'need only tend to
create a reasonabl e doubt that the defendant conmtted the offense."” 1d. at 4
(quoting Johnson, 552 A 2d at 517 (enphasis in Johnson)). W agree with the
governnent that the fact alone that Hunter and not Reed was ni cknaned Tony had
no such excul patory tendency; that nane is a common one and, indeed, Antonio
("Tony") Howard was al so linked by testinony to the events in question. See note

15, infra.?® The plot thickens, however, wth the addition of the facts,

supported by testinony and reasonable inferences therefrom that Hunter had been

® The governnent does not argue that Wnfield Il should not be applied
retroactively to this case. Al though panels of this court have reserved on that
i ssue, see WIlson v. United States, 711 A 2d 75, 78 (D.C. 1998); GCethers v.
United States, 684 A 2d 1266, 1271 (D.C. 1996), it would be a hard argunent to
make that the decision should not apply to cases such as this that were pending
on appeal at the time Wnfield Il was decided. See Giffith v. Kentucky, 479
U.S 314 (1987); see also Wnfield Il, 676 A 2d at 6-7 (noting that "a
substantial proffer that a third person conmitted the offense inplicates the
defendant's constitutional right to 'a meaningful opportunity to present a
conpl ete defense'" (citation omtted)).

0 On the other hand, the unlikelihood that an intruder intent on killing
woul d reveal his actual nicknanme seens to us to go not to admissibility, as the
trial judge thought it did, but to the weight of the evidence
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out on the street "protecting"” his friend Carlos Jordan from M chael Johnson and
saw Johnson shoot at and possibly kill Jordan. Still nore, relying on Hunter's
grand jury testinony, Reed and Wl ker proffered that Hunter not only had a notive
to avenge Jordan's shooting but acted upon that notive when he "went |ooking for"

Johnson after the shooting.

The government asserts that the proffered testinmony was vague, echoing the
trial judge's point that Hunter went |ooking for Johnson "for sonme unknown
reason” or that why he did so was "unclear."” Again, however, see note 10, supra,
this mstakes admssibility for the weight of the evidence; seeing the friend he
was "protecting” shot by Johnson supports a permissible inference that Hunter
went | ooking for Johnson to retaliate. The trial judge was al so troubl ed that
no other evidence placed Hunter at or near the scene of the Johnson/ Coates
shootings. But we have said that the proffered "opportunity to conmt the crine"
need only be a "practical” one, "including at |east inferential know edge of the
victims whereabouts." Wnfield I, 676 A 2d at 5. Hunter clained to be a
friend of Johnson and, according to the governnent's proof, was the person who
first alerted the police that Richard Jackson knew sonet hi ng about the shootings
-- the same Jackson who had led the assailants to Johnson's house. So a
concl usion that Hunter knew where Johnson could |ikely be found would not be nere
specul ation. Finally, at oral argunent the governnent pointed to appellants
failure to make Hunter's grand jury testinony part of the record, thus |eaving
this court wunable to confirm the accuracy of the proffer. But the trial

prosecutor, who had Hunter's grand jury testinmony in his possession,? did not

1 He offered it as the good faith basis for certain questions in cross-
(continued...)
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di spute the accuracy of defense counsel's representation; the governnent does not

question it now, and the trial judge assunmed its truth.

On the basis of the grand jury proffer and the testinobny already heard
regarding Hunter, the defense should have been allowed (1) to question Hunter
further to attenpt to secure his adoption of the grand jury statenent,?®? and (2),
on that conbined basis, to argue to the jury that Hunter and not Reed was the

"Tony" who entered the victins' house.

Nevert hel ess, although the judge should have allowed further questioning
of Hunter about his possible conplicity, we are convinced that the judge's
failure to do so -- and his refusal to allow appellants to argue that Hunter was
the intruder "Tony" -- were not consequential enough to require reversal. The
primary beneficiary of the theory, of course, would have been Reed, whom the
eyewi tnesses had identified as the intruder calling hinself "Tony." But the
evi dence agai nst Reed was conpelling. Richard Jackson's testinobny, which placed

Reed at the scene and quoted Reed's statement as to why he was |ooking for

"(...continued)
exam ni ng the next w tness, Reed.

2. \Whether, under then-prevailing law, the statenment would have been
adm ssi bl e substantively w thout adoption of it by Hunter need not be decided in
view of our ultinmate disposition of the case. But see Johnson v. United States,
387 A 2d 1084, 1085-86 n.1 (D.C. 1978) (en banc); D.C. Code § 14-102 (b) (1995)
(prior inconsistent statenents under oath).
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Johnson, ** was confirned by the eyewitness identifications of G egory Cooley,

Lillian Cooley, and N cole D nkins. Gegory identified Reed from both
phot ographs and a lineup, Lillian from photographs. Dinkins too nmade a lineup
identification, and although not initially asked to nmke an in-court

identification, she sought out an FBlI agent after her testinmony and told him she
had recogni zed the intruders in court -- Reed from having talked to him at the
door of the house. She then identified the intruders in court. Crediting the
"Hunter-for-Reed" theory, in short, would have required the jury to disbelieve
central portions of the testinmony of all four of these wtnesses, besides
accepting the unlikely hypothesis that an intruder intent on murder had announced
his real nicknane. Additionally, of the proffered evidence supporting the

def ense theory, the single piece not before the jury was the fact that Hunter had

gone | ooking for Johnson.** Thus, a jury willing to accept the fact that "Tony"
was the intruder's actual name already had evidence -- specifically of notive --
with which to fill in the blanks of Reed's argunent that soneone else shot
Johnson. *

B "[I1]f it was ne that got shot, Carlos would have went for nme so that's
why |'m going."

4 More precisely, Hunter's proffered grand jury staterment was that "we went
| ooking for [Mchael Johnson], and we didn't find him" Allowed to question
Hunter further, one assunes, Reed's attorney would have sought to discount the
latter assertion as self-serving.

% Appellants were free to argue that yet another "Tony" m ght have been the
first intruder. Defense witness WIlliam Coleman testified that he saw two nen
runni ng fromthe Johnson house after hearing gunshots, and the parties stipul ated
at trial that Coleman identified one of these nen as Antonio Howard, also known
as "Tony."
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In sum there is no realistic possibility that the verdict woul d have been
different had the defense been allowed to pursue further the theory of Hunter's

culpability. See Chapman v. California, 386 U S. 18, 24 (1967).

We add one further observation. The Wnfield issue was not raised at al
until Hunter testified in the defense case, and it plainly caught the trial judge
unaware ("So where are you headed with this grand jury testinmony?"). In Wnfield
Il we explained that, "[a]s with admi ssibility questions under Drew v. United
States, [118 U S. App. D.C. 11, 331 F.2d 85 (1964)], the issue of whether third-
party perpetrator evidence will be admtted should normally be resolved as a
prelimnary matter before trial . . . ." Wnfield II, 676 A 2d at 6 n.6. We
repeat that injunction here. The trial court's discretion in this area certainly
i ncludes the authority to require disclosure of a prospective Wnfield defense

in time to permit a ruling on it, at least provisionally, before trial begins

The governnent concedes that the case nust be remanded for the trial court
to effect a nerger of sone of appellants convictions. The parties disagree,
however, on which convictions nmerge. W leave that for the judge to detern ne
on remand. See, e.g., Harling v. United States, 460 A 2d 571, 574 (D.C. 1983).
In the process, the judge shoul d consider, perhaps on separate notion filed under

Super. &¢. Gim R 35 (a), the claimadverted to by Walker in his pro se notion

1 We reach that conclusion not just as to Reed but as to Jordan, the only

ot her defendant to raise the issue.
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al l eging ineffective assistance of counsel, see note 1, supra, that his mandatory
30-year mnimum prison sentence for first-degree nurder ran afoul of the
prohi biti on against ex post facto punishnent (a claim we note, that is also

avai |l abl e to appellant Jordan).

Accordingly, we remand the case for partial resentencing. In all other

respects, the judgnments of conviction are affirned.

So ordered.





