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ColumbiaZoning Commisson(“theCommisson'), rdaingtoaplanned unit deve opment (“thePUD™), the
S. Matthew's Cathedra project (“the project”). InNo. 95-AA-502, petitioner, Hotel Tabard Inn,
chdlengesdecisonsof theDCRA, theMayor'sAgent for D.C. Law 2-144 ("theMayor'sAgent”) and the
Historic Preservation Review Board (“"the HPRB"), dated August 25, [9¢]1994, December 8, 1994, and
January 11, 1995 which gpproved theregquest of intervenor, the Archdiocese of Washington, D.C. ("the
Archdiocesg") for demalition parmitsto raze existing townhouses and condruction permitsto completethe
project. InNos. 98-AA-18 and 98-AA-1021, petitioners, Resdentid Action Codition, Dupont Circle
CitizensAsociationand Hotd Tabard Inn, takeexceptiontotwo Commissonorders, No. 496-D and No.
496-E which extended the effective date of the PUD order authorizing the project. We dfirmtheorders

on review.

FACTUAL SUMMARY

Thiscontentious metter hasalong procedurd and decisond higory involving severd entitiesof the
Didrict government -- the Mayor's Agent for D.C. Law 2-144, the HPRB, the DCRA,, the Commisson,
and the Office of Panning. Thevoluminousrecord onreview revedsthefollowing pertinent factsand

conclusions.

OnNovember 3, 1986, the Commission gpproved thePUD, " mixed-usedeve opment including
resdentid, office, retall andinditutiond uses" to be constructed in the 1700 block of Rhodeldand Avenue,
N.W.; the gpprova was subject to certain "guiddines, conditionsand sandards.” Zoning Commisson
Order No. 496, November 3, 1986 ("Order No. 496"). Paragraph 2 of Order No. 496 referred to "[t]he
goplicant” asthe Archdioceseof Washington, D.C., and"thedeve oper” asK & C AssociatesRhodeldand
AvenueLimited Partnership. The Commisson specified that Order No. 496 would bevdid for twoyears
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after its January 16, 1987 effectivedate. Anuntimely apped of Order No. 496 was dismissed by this

court in 1988.

On December 22, 1987, after gppropriatereview and goprova by the HPRB, the Mayor's Agent
for D.C. Law 2-144, the Historic Landmark and Historic District Protection Act of 1978 ("the
HLHDPA"), D.C. Code 88 5-1001 et seg. (1994), determined that the project not only is one of
"gpecid merit”" under theHLHDPA, but aso is conggent with the Comprehengve Plan of the Didtrict of
Columbia. Consequently, theMayor's Agent ordered theissuance of demoalition permitsfor razing the
townhouses. Subsequently, demalition permitswereissued in February 1989. Beginning in 1990, the

Archdiocese requested extensions of Order No. 496.

On October 2, 1990, the Archdiocese requested atwo-year extenson of Order No. 496, citing
thetimeittook to resolvethe gpped tothiscourt. Therequest was granted and the Order was extended
to April 8,1993. SeeZoning Commission Order No. 496-A, January 14, 1991, a 3. The Archdiocese
requested a second extension on November 25, 1992, for the purpose, inter alia, of obtaining lead
tenantsand financing for the project. Depite oppodition to the request for an extenson, the Commisson
extended OrdersNo. 496 and 496-A to April 8, 1994, in part, as"in the best interest of the Didtrict of
Columbia," and also because the extension is''not unreasonable’ given "the favorable processing of
previous extension requests and the lack of regulationsthat would assist inthe review of [extension]
requests” See Zoning Commission Order No. 496-B, June 14, 1993, & 5. TheHote Tabard Innand

others petitioned this court for areview of the extension.

After the second exteng on was granted and while the petition for review was pending in thiscourt,
the Archdiocese wasinformed that it would have to obtain new demalition permits. Inthat regard, anew
evidentiary hearing was held on November 22, 1993, to examine changesto the design of the project and
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thefinandd ability of thegpplicant. TheMayor'sAgent issued an order on August 19, 1994, determining
that the" Applicant [described as K & C Associates Rhode |dand Avenue Limited Partnership and the
Archdiocese of Washington, D.C.], possesses sufficient financid ability to completethe project.” See
Decisgon and Order of theMayor'sAgent, August 19, 1994, a 4. The proposed design changeswere
foundto condtitutea " substantia change' inthebuilding desgnand werereferred tothe HPRB. I1d. At
aDecember 8, 1994 hearing, the HPRB gpproved the design changes, as recommended by areport from
itsstaff. Subsequently, inearly January 1995, new demalition permitswereissued for thetown houses.
TheHotd Tabard Innfiled apetitionfor review on May 1, 1995, chdlenging the August and the December

1994 decisions and the issuance of the demolition permits.

OnFebruary 16, 1995, the Archdioceserequested athird extenson of the Commission'sorders
(covering OrdersNo. 496, 496-A and 496-B). Asareason for the extension request, they cited the
petition for review of Order No. 496-B which was pendingin thiscourt. Whilethe request for extenson
was pending before the Commission, thiscourt issued an opinionregarding itsreview. Weremanded the
matter to the Commission "to determinewhether good cause was shown to extend the PUD order as
required by 11 DCMR 8§ 2406.10." Hotdl Tabard Inn v. District of Columbia Zoning Commin,
661 A.2d 150, 154 (D.C. 1995). We dtated that the Commission wasrequired "to review itspolicies
regarding 'good cause' shown and [to] decide whether sometype of hearing isrequired in order to

effectively determine whether such 'good cause' exists." |d.

Approximately onemonth after our decision, the Commission gpproved the Archdiocesgsthird
request for an extengon. Despite oppogtion, the Commisson extended OrdersNo. 496, 496-A and 496-
B for atwo year period, or until April 1, 1996, because (1) "the gpplicant has demonstrated 'good cause
by documenting adverse market conditionsand by providing substantid up front amenities' and because
of thepending litigation; and (2) extenson"isinthebes interest of the Didrict of Columbiaandisconggent
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with theintent and purpose of theZoning Regulaionsand Zoning Act." Zoning Commisson Order No.
496-C, duly 10,1995, a 5. Petitionsfor review of the decision werefiled with this court; however, the

petitions were remanded to the Commission asaresult of our decisonin Hotd Tabard Inn, supra.

OnMarch 20, 1997, the Archdiocese made afourth request for extension of Order No. 496 and
therdated orders. The Archdiocese aso asked the Commission to consder the petitionsthat this court
remanded. Insupport of itsrequest for extenson, the Archdiocese cited as"'good causg’ for therequested
extensonthe pending litigation and thedifficulty of obtaining alead tenantinlight of thelitigation. The
Dupont Cirde Citizens Assodiation and the Residentia Action Codlition opposed the extengion, arguing,
inter alia, that the extension request did not meet the "good cause” regulatory standards. The Zoning
Commission granted therequested extension. Zoning Commission Order No. 496-D, November 10,
1997. The Commission declared that the Archdiocese'srequest waswarranted under 11 DCMR
§2408.11 (¢) of its"good cause' regulations, promulgated on January 13, 1997, due to the pending
litigation and "related actions beyond thegpplicant'scontrol.” Order No. 496-D & 6. The Commisson
adsoreferencedthetimeit took to devel opitsgood cause’ regulations. Moreover, the Commissionfound
"that the gpplicant remainscommitted to the completion of the project, having dready expended alarge
sumof money inactud devdopment of theprgject.” 1d. a 7. Therewasno need for an additiond hearing,
the Commisson concluded, becausethereport submitted by the Officeof Planning " adequiately addresses
the effect of changesto the Comprehensive Plan, the Zoning RegulationsandtheMap." 1d. Therefore,
the Commission extended OrdersNo. 496, 496-A, 496-B and 496-C for another two years, or until April

8, 1998. A petition for review of the decision was filed with this court.

The Archdioceserequested afifth extension of Order No. 496, and the related orders, for five
yearson February 27, 1998. Asreasonsfor thereques, it again cited the pending litigation and its

continuing difficulty in marketing the project dueto theongoing litigation. The Dupont Circle Citizens
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Asodiation, the Hotd Tabard Inn and the Residentia Action Caodition opposed the requested extension
on March 9, 1998, chdlenging, inter alia, the Archdiocesg's reliance on the current litigation as "good
cause" and pressingitsbelief that ahearing was required to address compliance with the Comprenensive
Panand other matters. About aweek |ater, the same oppos ng entitiesinformed the Commission about
their discovery that K& C Assodates™isnolonger involvedintheproject,” and contended that the abbsence
of K& C Assodaeswasmaeria under 11 DCMR § 2408.10 (b), thus necessitating a hearing to determine

whether "the applicant has the ability or means to complete the project.”

On April 13, 1998, the Commission extended OrdersNo. 496, 496-A, 496-B, 496-C, and 496-
D for athreeyear period, or until April 8, 2001, for the gpplication of abuilding permit; it dso extended
thetimefor beginning condructionto April 8, 2002. Zoning Commission, Order No. 496-E, April 13,
1998. The Commission determined, inter alia, that: (1) "Under 8 2408.11 (c) [of the 'good cause
regulaiong], the gpplicant has demondirated good cause for atime extenson based upon the existence of
pendinglitigation or such other conditions, circumstance or factsbeyond the gpplicant'sreasonable control
which rendered the gpplicant unable to comply with thetime limits of the PUD order,” Order No. 496-E
a5; (2) "Whilethedeve oper of the project was mentioned in Finding of Fact No. 2 of Order No. 496,
the property owner and gpplicant has dways been the Archdiocese of Washington, (D.C.). ... The
changein project developer . . . isnot asubstantial changein amaterid fact upon which the Zoning
Commissonbasaditsorigind PUD gpprovd,” id.; (3) [ T]hegpplicant . . . [hes] dreedy expended alarge
sumof money inactud devel opment of theproject], and] . . . hassubmitted substantid evidenceregarding
itsprovison of Sgnificant up-front amenities, asrequired by Order No. 496," id. a 6; (4) "The gpplicant
hassubmitted substantia evidencethat thereisgood causefor afurther PUD extenson[] [becaused] [flhere
ISNo question asto the pendency of litigation and the affidavit of the representative of the Archdiocese
aufficiently demonstratestheeffect thet thishashad on the ability to proceed,” id.; and (5) "[ T]hereisno
need for afurther hearing” because the Commission adopted the report and analysis of the Office of
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Panning, aprocedureimplicitly gpproved in Hotd Tabard Inn, supra, 661 A.2d at 155n.12. Id. The
Resdentid Action Codition, Hotel Tabard Innand the Dupont Cirde Citizens Asociation filed apetition
for review of Order No. 496-E on July 9, 1998.

We consolidated the cases presented for review and scheduled oral argument.*
ANALYSIS
"Our review of thismatter islimited and narrow.” Reneauv. Digtrict of Columbia, 676 A.2d
913, 917 (D.C. 1996); see also Foggy Bottom Assn v. District of Columbia Zoning Comm'n,

639 A.2d 578,582 (D.C. 1994) ( review of aZoning Commission order islimited). ""Wemust uphold
the Mayor's Agent'sdecison if the findings of fact are supported by substantial evidencein the record

1On April 20, 1999, oneday prior to oral argument in these cases, the court received D.C. App. R.
28 (k) correspondence from the Archdiocese contending that the court lacked jurisdictionin No. 98-AA-
18 (relating to Commisson Order No. 496-D) and No. 98-AA-1021 (pertaining to Commission Order
No. 496-E). The Archdiocese contended that the issues presented were rendered moot by the
Commission's January 11, 1999, amendment of itsregulations. The amendment to theregulations, 11
DCMR §2408.13, tolled thetimelimitationsin 11 DCMR § 2408.8 and § 2409.9 until "final determingtion
of theapped.” Further, the Archdiocese maintained that the court lacked jurisdiction in No. 95-AA-502
becausethe petition for review was untimdy with repect to the Mayor's Agent's August 19, 1994 decison,
and because nather the December 8, 1994, HPRB decision, nor the January 11, 1995, action of DCRA
approving the demolition permits constituted contested cases.

Wedeclineto consder thisbeaed chalengeto our jurisdiction in this matter which involvesa
review of decisonsthat took place wd | before the 1999 tolling amendment was adopted, an amendment
that has no substantial impact upon the substance of the orderson review. Moreover, in Hotel Tabard
Inn, supra, we cond dered the Archdiocese's " contested case' argument with respect to our jurisdiction
inthet caseinvolving thevdidity of the Commisson's second extenson of the PUD order. Wesad, inter
dia "[W]ha wehave beforeusissmply apost-hearing aspect of acontested caseinvolving the PUD
hearing, and thereisno reason to separaeit fromtheorigina contested casefor jurisdictiona purposes.
... Consequently, thiscourt hasjurisdiction to decide thisgpped." 661 A.2d. a 153 (citing Rafferty v.
Didtrict of Columbia Zoning Comm'n, 583 A.2d 169,176-77 (D.C. 1990)). In afootnote, we
added: "If thisextens on of the contested casewere not cons dered to be d so acontested case, theresult
would beto compe an gpped on the extendon issueto belodged in thetrid court, with asscond apped
permitted to thiscourt. Concevably, thiswould permit Smultaneous gpped sin two different courts” Id.
at 153 n.7.
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consdered asawholeand the conclusionsof law flow rationdly from thesefindings™ Reneau, supra,
676 A.2d at 917 (quoting Kalorama Heights Ltd. Partnership v. District of Columbia Dep't of
Consumer & Regulatory Affairs, 655 A.2d 865, 868 (D.C. 1995) (other citations omitted)).
Furthermore, "[u]pon review of an order of the Commisson, the court does not resssessthe merits of the
decison, but rather must determinewhether findingssupporting thedecisonare'arbitrary, capriciousor
an abuse of discretion, not supported by substantia evidence™ Foggy Bottom, supra, 639 A.2d a 584
(quoting Dupont Circle Citizens Assn v. Digtrict of Columbia Zoning Comm'n, 355 A.2d 550,
560 (D.C.), cert. denied, 429 U.S. 966 (1976)). Moreover, "[w]hile our review of an agency'slega
determinationsisde novo, we will accord deference to an agency'sinterpretation of the satutewhichiit
isresponsblefor adminigeringif it isreasonableand not plainly wrong or inconasent withitslegidative

purpose.” District of Columbia Preservation League v. District of Columbia Dep't of
Consumer & Regulatory Affairs, 711 A.2d 1273, 1275 (D.C. 1998) (quoting Coumarisv. Digtrict
of Columbia Alcoholic Beverage Control Bd., 660 A.2d 896, 899 (D.C. 1995) (other citation

omitted)).

The Archdiocese's Financial Capacity To Complete The Project

Firg, petitionerschalengethe conclusionsof theMayor's Agent that the Archdiocese hasthe
financid ability to complete the project, and contend thet anew, separate determination of "specid merit”
of theproject wasrequired. 1nessence, they assart that because K& C Associatesno longer isinvolved
inthe project, thereisno demondrated financia ability to completeit Sncethe Mayor'sAgent relied on
the personal assets of K& C Associatesin approving the project, and the Archdiocese has made no
commitment to useitsown resources. Furthermore, they argue that the January 11, 1995, authorizing
Issuance of the demoalition permits should not have been madewithout anew determination of "specia
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merit" under D.C. Code85-1004 (€). The Archdiocese primarily maintainsthet the Mayor's Agent has

made consistent factual findings that the Archdiocese has the financial ability to complete the project.

The record shows that the Mayor's Agent and the Commission both have reaffirmed the
Archdiocesgsfinancia capacity to completetheproject. OnAugust 19, 1994, theMayor's Agent meade
the determination, which wassupported by record evidence. Moreover, in conddering the Archdiocese's
fifth extens on request, the Commission stressed that the only actual applicant for theprojectisthe
Archdiocese, and its commitment to the project was amply evidenced by the substantial sumsthe
Archdiocese has pent on the project and the "sgnificant up-front amenities’ it hasprovided. Our atention
has been directed to no regulatory or statutory provision requiring the property owner to acquirea

development partner in order to demonstrate the financia capacity to complete a project.

With respect to theissue asto whether anew determination of specia merit wasrequired under
D.C. Code 88 5-1004 (€)? or 5-1007 (f),*the Mayor's Agent referred the métter of the the design changes

2Section 5-1004 (e), pertaining to demoalition permits, providesthat: "No permit shdl beissued unless
the Mayor findsthat issuance of the permitisnecessary inthe publicinteredt, or that failureto issue apermit
will result in unreasonable economic hardship to the owner." Under 8 5-1002 (10), "'[n]ecessary inthe
public interest’ means cons stent with the purposes of this subchapter . . . or necessary to alow the
condruction of aproject of gpecid merit." Section 5-1002 (11) specifiesthat: "'Specid merit’' meansa
plan or building having sgnificant benefitsto the Didtrict of Columbiaor to the community by virtue of
exemplary architecture, spedific festuresof land planning, or socid or other benefitshaving ahigh priority
for community services."

¥ Section 5-1007 (f) relating to new construction permits provides:

The permit shall be issued unless the Mayor, after due
consideration of the zoning laws and regulations of the District of
Columbia, findsthat the design of the building and the character of the
higoricdidrict or higoric landmeark areincompatible; provided, thet inany
cazinwhich angpplicationismedefor the condruction of an additiona
building or structure on alot upon which thereis presently abuilding or
dructure, the Mayor may deny acongtruction permit entirely where he
findsthat any additional construction will be incompatible with the

(continued...)
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totheHPRB on August 19, 1994, with specific instructionsto consider only the changes specified in
paragraphs 2, 3, 4, and 5 of its order, that is, the addition of windows on the north, east and south
elevations, and theincreasein the setback on the south e evation. We see nothing in the applicable
satutory and regulatory provisonsprecluding thelimited review ordered by the Mayor's Agent and
conducted by the HPRB. Nor could theMayor's Agent's order beviewed asan openinvitation to rditigate
the"gpecid merit" concluson madein 1987, because "the doctrine of issueprecluson . . . preventsthe
samepatiesfromrditigaing anissue actudly decided inapreviousfind adjudication, whether onthesame
or adifferent clam." Rhema Christian Ctr. v. District of Columbia Bd. of Zoning Adjustment,
515 A.2d 189, 193 (D.C. 1986) (citations omitted).

Not only did the staff of the HPRB review the specified design changes and recommend their
gpprova, but aDecember 8, 1994, hearing beforethe HPRB dso focused onthosechanges. Witnesses
tedtified for the Archdiocese and for those opposing the project. Those opposing the project sought to
addressissues beyond those authorized by the Mayor's Agent, such astheimpact of issuing demalition
permits. After thetestimony had been completed, the HPRB approved the design changes, with two

abstentions.

Thiscourt isnot inapodtion to second guessthe Mayor's Agent or the HPRB asto whether the
few design changes concerning windows and asetback reguired anew determingtion of oecid merit based
upon exemplary architecture. Thismatter issquardy withintheexpertise of theMayor'sAgent and the
Didrict agenciesrespongblefor historic presarvation, condruction and zoning maiters. Onthisrecordwe
see no reason why we should not defer to that expertise. See District of Columbia Preservation

League, supra, 711 A.2d at 1275. Indeed, we are not persuaded that § 5-1007 (f), concerning new

¥(....continued)
character of the historic district or historic landmark.



11
construction permits, nor the " construction of aproject of specia merit" aspect of the definition of
"necessary inthe publicinterest” wereagpplicableat dl to the December 1994, proceedingsbeforethe
Mayor's Agent and the HPRB.

The Commission's Compliance With The Remand Order

Second, petitionerscomplain that the Commisson failed to comply with thiscourt'sremand order
in Hotel Tabard Inn, supra, and assert that a public hearing should have been held on remand.
Spoecificaly, petitionersarguethat agood cause determination was not made with respect to the second
and third extendons, and that ahearing wasrequired to congder disputed factsreating to thefourth and
fifth extensons. The Archdiocese contendsthat the Commission complied with theremand order, and thet

no hearing was required.

We said in Hotel Tabard Inn, supra:

Because we concdude that the extenson of the PUD order isactudly a
prolongation of acontested case, we remand the proceading to the Zoning
Commisson to determine whether good cause was shown to extend the
PUD order.... Thiswill requirethe Commissontoreview itspolicies
regarding "good cause" shown and decide whether sometype of hearing
Isrequired in order to effectively determinewhether such "good cause’
exists.

If, in a proceeding to determine whether an effective date
extengon of the PUD should begranted, it becomesnecessary to resolve
amaterid factud conflict which hasbeen generated by the parties, then
thiswould establish theneed of alimited evidentiary hearing for the
purpose of resolving the particular factud conflict, so that an informed
determination may be made upon the request for the extension of the
PUD. Ontheather hand, theissue on extension of the vaidity perhgps
may be resolved adequatdy from areview of the documentsfiled by the
partiesand, if advisable, by ora presentation of counsd to ducidatethe
positions taken in the documents. Whileit is settled that a PUD
proceeding isacontested case, thisisnot to say that an adjudicative,
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testimonia proceedingisnecessarily requiredinapost-decison hearing
such astherequest for an extension of the PUD, just asthiswould not
necessarily berequired in apost-judgment proceading onthe civil Sdeof
thetrid court unlessamateria factud conflict requiredit. ... If thereare
no materid factud dioutes, thereisno need for an evidentiary hearingon
an extenson request and asubmisson of documents, perhgps supported
by oral argument, would suffice.

661 A.2d a 154 (footnotes and citations omitted). Following our June 1995 remand, the Commission
proceeded to develop "good cause" regulations and announced those regulations on January 13, 1997.
Seaction 2408.10 (c) of 11 DCMR authorized the Commissonto extend aPUD order if [ t]he gpplicant
demonstrates with substantial evidence that thereis good cause for such extension, asprovided in
Subsaction 2408.11." Section 2408.11 st forth the grounds for good cause, including those pertaining
to "changesin economic and market conditions beyond the goplicant's reasonable control™ and " pending
litigation."* Section 2408.12 specified when a public hearing was required:

* Section 2408.11 provides:

For purposes of Paragraph 2408.10(c), an extendon of thevdidity of a
planned unit deve opment may be granted by the Zoning Commisson for
good cause shown if an gpplicant has demonstrated with substantial
evidence one or more of the following criteria:

(@ Aninahility to obtain sufficient project financing for the planned unit
deved opment, following an gpplicant'sdiligent good fath effortsto obtain
such financing, because of changesin economic and market conditions
beyond the applicant's reasonabl e control;

(b) Aninability to secured| required governmenta agency gpprovasfor
aplanned unit development by the expiration date of the planned unit
development order because of delaysin the governmental agency
approval process that are beyond the applicant's reasonable control; or

(c) The existence of pending litigation or such other condition,
circumgance or factor beyond the gpplicant's reasonable control which
rendersthe goplicant unableto comply with thetimelimits of the planned
unit development order.
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TheZoning Commission shdl hold apublic heaering on arequest for an
extension of the validity of aplanned unit development only if, inthe
determination of the Commisson, thereisameterid factua conflict thet
has been generated by the partiesto the planned unit development
concerning any of the criteria set forth in Subsection 2408.11. The

hearing shdl belimited to the specific and relevant evidentiary issuesin
dispute.

The primary ingructions to the Zoning Commission on remand wereto review its good cauise
policiesand to determinewhether apublic hearing wasnecessary beforeagood causedetermination could
bemade. TheCommissonasowasrequired “to determinewhether good causewasshownto extend the
PUD order." The Commission complied with the primary instructions by promulgating good cause
regulaions, and by deciding thet no evidentiary hearing wasrequired inthismétter. Given the passage of
time, and the granting of the fourth and fifth exteng ons, we cannat fault the Commission for focusing on
"whether good cause was shown to extend the PUD order™ in reponse to the fourth and fifth extensons
sncethey had expired by thetimethe good cause regulaionswereissued in January 1997, and because
the gated reasonsfor the second and third extenson requestswere s milar to thosefor the fourth and fifth
requests. Nor do wefind support intherecord for petitioners argument that the Commisson'sdecison

not to hold a hearing on the fourth and fifth extension requests was arbitrary and capricious.

Inasking for ahearing and Sating their oppagition to the Archdiocesg's fourth extenson reques,
the petitionersmade three arguments. (1) the subject PUD time extenson request does not meet the 'good
cause exception gandards;, (2) thereisno pending litigation evidencing 'good cause for atime extengon;
and (3) there have been materid factud changesto the Comprehensve Flan and Zoning Regulationswhich
underminetheorigind PUD approva.” Order N0.496-D at 5. Petitioners argumentsto theCommission
with respect to their opposition to the fifth extension and their request for a hearing were somewhat
different: "(1) thereisno nexusbetween thecurrent litigation, just initiated, and thetwo yearssncethe

prior litigation ended; (2) thereisno basisfor concluding that market conditions have hampered the
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Archdiocese from obtaining atenant; . . . (3) there have been changes to the Comprehensive Plan and
Zoning Regulationswhich underminetheoriginal PUD approva"; and (4) "the changeinthe project
deve oper (not the gpplicant) condtitutesachange of materid fact under §2408.10(b) ...." Order No.
496-E a 3. Intheir brief on review, petitioners contend, inter alia, that "[b]ecause of incons stent
representations made by the applicant [that is, arguing in 1994 and 1995 that market conditions and
pending litigation preduded forward movement on the prgject while smultaneoudy maintaining that it hed
thefinancid cgpability to complete the project] and the consequent credibility determinationsthet would
haveto beresolved, . . . [it was| error for the Zoning Commissonto refuseto hold a. . . hearing on the
groundsthat there existed no dispute of any materia fact." Themateria factud disputesidentifiedin
petitioners brief onreview are: (1) theexigence of substantid changesin the design of the project found
by the Mayor's agent and later gpproved by the Mayor's agent; (2) theimpact of theloss of one of the co-
goplicantsto the PUD; and (3) the Zoning Commisson'srdiance on factors uniqueto the co-gpplicant as

basisfor prior extensions. . . ."

Moreover, thepetitionerscal our atention to no affidavitsor documentary evidence supporting
their dlegations of "amaterid factud conflict.” On the other hand, our reading of the record showsthat:
(1) thefirg aleged materid factud dispute st forthin petitioners brief gpparently wasnot presented tothe
Commisson intheir oppostion to the fourth or fifth extensions, and further, the HPRB addressed and
gpproved the design changes at its December 8, 1994 hearing; (2) Order No. 496 never required aco-
applicant, and thus, asthe Commission found in Order No. 496-E, achange relating to the project
devel oper could not havebeen amateria fact; and (3) the Commission previoudy had consdered the
changein market conditionsand the pending, ongoing litigation asfactorsindicating good causefor an
extension, and analyzed these factorsin Order No. 496-D and 496-E.



15

In addition, wenotethat § 2408.12 of 11 DCMR |eavesthe decson asto whether to hold apublic
hearing on aPUD extension request solely to "the determination of the Commission." Weare not
persuaded on thisrecord, which reflects review and decisons by the Mayor's Agent, the HPRB, the
Commission, and the Office of Planning, that the Commission's decison not to hold apublic hearing on
remandwasarbitrary and cgpricious. Conssquently, wecondudethat the Commission complied with our
remand ingructions by devel oping good cause regulaionsand by determining that no public hearing was

required with respect to the extension requests.

The Commission's Good Cause Determination

Third and findly, petitioners contend that the Commisson erred in granting the extensons of the
PUD andinfinding good causefor theextensons. Petitionersattack the Commisson'sfinding of good
causeon severd grounds, induding rdiance of the Commission on (1) the pending litigation fector; and (2)
itsown delay in adopting the good causeregulations. They aso atack other findings and conclusions,
spedificdly: (1) thepresenceof K& C Assodiateswasnot amaterid fact with respect tothe Commisson's
gpprovd of thePUD; and (2) sgnificant monetary expendituresaready have been madefor theproject.
Furthermore, they assart that the Commisson failed to determine whether the changesto the PUD were
cong gtent with changesin the Digtrict's Comprehensive Plan and the Zoning Map. The Archdiocese
assertsthat under this court's standard of limited review, the Commisson'sfindings must be uphdd. We

agree.

Firg, we defer to an agency'sinterpretation of itsown regulations"'unlessthat interpretation is
planly wrong or incond stent with theregul aionsor with the statute under which the[ Commission] acts.™
French v. District of Columbia Bd. of Zoning Adjustment, 658 A.2d 1023, 1032 (D.C. 1995)

(quoting Concerned Citizens of Brentwood v. District of Columbia Bd. of Zoning Adjustment,
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634 A.2d 1234, 1242 (D.C. 1993) (other citationsomitted)). Seealso 1330 Connecticut Ave., Inc.
v. District of Columbia Zoning Comm'n, 669 A.2d 708, 714 (D.C. 1995) (citations omitted).
Second, wedo not disturb an agency'sfindingsif thereisafinding "on each maeridly contested issue of
fact"; thereissubstantial evidencein therecord to support each factua finding; and "the [agency's]
conclusionsflow rationaly fromitsfindings of fact." French, supra, 658 A.2d at 1032 (citations
omitted). Third, with respect to an agency's good cause determinations, we said in Ammerman v.
District of Columbia Rental Accommodations Comm'n, 375 A.2d 1060 (D.C. 1977):

"'Good cause dependsupon thecircumstancesof theindividud
case, and afinding of itsexistence [or nonexistence] lieslargely inthe
discretion of theofficer or court towhich the decisoniscommitted.” By
itsvery nature, "'good cause’ requiresthe eva uation of anumber of subtle
factors, atask properly given to the administrative agency most
experienced in deding with such factorsin thefirst instance. Inthe
absence of an abuseof theagency'sdiscretioninthat evauation, weare
bound by that good cause or lack of good cause determination.

Id. at 1063 (citations omitted).

Here, the Commiss on promul geted good cause regul ationswhich set forth specific factorsit may
condder asgood cause, incdluding pending litigation and changesin economic and market conditions. The
Commissonwaswd| withinitsdiscretionin deciding not to pendizethe Archdiocesefor the Commisson's
owndday inpromulgatingitsgood causeregulations, andin analyzing theimpact of thependinglitigation
and changesin economic and market conditions on the Archdiocesg's ahility to moveforward with the
project. Weseeno abuseof discretioninitsgood causedetermination. Moreover, weare satisfied that
the agency'sinterpretation of itsgood cause regulationsis not unreasonable and isconsstent withits
regulationsand satute. Thereisaso substantial evidencein therecord demondgrating theimpact of the
pending litigation on the development of the project; and showing that when it approved the PUD

applicationin 1987, that gpprova was not conditioned on the resources of K& C Asociates, afact that
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wasreaffirmed in Order No. 496-E. Therecord before usreved sthat the Commission sought and
received the recommendations of the Office of Planning concerning "the effect of changesto the
Comprehengve Plan, the Zoning regulationsand the[Zoning] Map,”" before granting the fourth and fifth
requested extensions of the PUD. In addition, in Hotel Tabard Inn, supra, "“we conclude[d] that the
Zoning Commissonadequatdly conddered theamended Comprehensive Flan, [the Dupont Cirde Overlay
District] regulations, and the [Advisory Neighborhood] recommendations.” 661 A.2d at 155 n.12.

In short, under our standard of limited review, we see no reason to disturb the findingsand
concdlusonsof the Commission. Therecord revedsafinding of fact on each materialy contested fact;
subgtantid evidenceintherecord supportseach finding; and the Commission'scond usonsflow rationdly
fromitsfindings of fact. Consequently, "[w]e decline to substitute our judgment for that of the
Commission." Citizens Coalition Against the Proposed Brookings Office Bldg. v. District of
Columbia Zoning Comm'n, 516 A.2d 506, 513 (D.C. 1986) (citing Rock Creek East
Neighborhood League, Inc. v. District of Columbia Zoning Comm'n, 388 A.2d 450, 451 (D.C.
1978)).

Accordingly, for theforegoing reasons, weaffirmtheordersonreview inNos. 95-AA-502, 98-
AA-18 and 98-AA-1021.

So ordered.





