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Ru z, Associate Judge: Janes A. Wodard was indicted, along with a co-
defendant, Janes E. Easley, in connection with two attenpted robberies, one
resulting in rmurder, in Munt Pleasant in April 1994.' Easley, the co-defendant,
conmitted suicide while incarcerated pending trial. Wodard was tried by jury

and found guilty in connection with the first of the two incidents of attenpt to

commit robbery while arnmed, possession of a firearm during a crinme of violence

Sitting by designation pursuant to D.C. Code § 11-707 (a) (1995).

! The indictment charged Wodard with one count of first-degree mnurder
while arnmed (felony nurder), in violation of D.C. Code 88 22-2401 and -3202
(1996); two counts of attenpt to conmit robbery while arned, in violation of D.C
Code 88 22-2902 and -3202; two counts of possession of a firearmduring a crine
of violence or dangerous offense, in violation of D.C. Code § 22-3204 (b); and
one count of carrying a pistol without a license, in violation of D.C. Code § 22-
3204 (a).
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or dangerous offense, and carrying a pistol without a license; he was acquitted
of all other charges. W odard was sentenced to ten to thirty years, with a five-
year mandatory mnimum for attenpted robbery while arned; followed by five to
fifteen years, with a five-year nmandatory mnimum for possession of a firearm
during a crinme of violence and a one-year concurrent sentence for carrying a

pi stol without a license.

We consi der Wodard's direct appeal and appeal from denial of his notion
to vacate the judgnent against him pursuant to D.C. Code § 23-110 (1996).
Whodard contends that he was prejudiced by the ineffective assistance of his
trial counsel, who failed 1) to nobve for severance of charges stemming fromthe
two separate incidents; 2) to investigate the voluntariness of a statenment made
by Wodard to a grand jury and to nove that it be suppressed; 3) to request
redaction of "other crinmes" testinony from Wodard' s grand jury statenent; 4) to
i nvestigate and present alibi wtnesses; and 5) to cross-exam ne for bias the
governnent's key witness to the first incident. He also contends that the trial
court erred in denying his 8 23-110 notion w thout a hearing because the court
| acked information in the record to resolve several factual issues raised in his

not i on.

We reverse and remand for a hearing. The trial court erred when it
repeatedly explained away trial counsel's inaction as "trial tactics" without a
sufficient foundation for doing so, and when it held Wodard to a hi gher burden
than is required for a claimof ineffective assistance of counsel. A hearing is
requi red because there are factual disputes clearly raised by the record and a

| ack of factual record support for some of the trial court's deterninations.
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We are m ndful that, on renmand, the hearing will be held by a judge ot her
than the trial judge, now retired, who considered and deni ed Whodard's § 23-110
notion. Therefore, although we stop short of granting a new trial, we address
those substantive issues that, based on the record, raise concerns that will need
to be addressed at the hearing. See Cross v. Harris, 135 U S. App. D.C 259
269, 418 F.2d 1095, 1105 (1969) ("[S]Jound judicial admnistration require[s] us
to make our remand order intelligible to the court and parties below "); id. at
n.64 ("The distinction between holding and dictumis not whether the point in
question had to be decided in order that the court's mandate could issue. The
distinction turns on whether the court, in stating its opinion on the point
believed it necessary to decide the question or was sinply using it by way of
illustration of the case at hand.") (citing cases); cf. Umana v. Swidler &
Berlin, Chartered, 669 A 2d 717, 720 (D.C. 1995) ("Questions which nerely lurk
in the record, neither brought to the attention of the court nor ruled upon, are
not to be considered as having been so decided as to constitute precedents.")

(citations and internal quotations omitted).

A The Tri al

The evidence at trial concerned two separate attenpted armed robberies
whi ch occurred within several blocks of each other in the Munt Pleasant
nei ghbor hood on the night of Cctober 10, 1994, and early norning hours of October

11, 1994.

The Incident at the Easley Hone
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Robert Easley (Robert), the 17-year-old brother of deceased co-defendant,
James Easley (James), testified that he returned to his Munt Pleasant horme on
the evening of April 10, 1994, at about 9:30 p.m, and found Wodard sitting on
the front porch, playing with a black revolver. Wodard greeted Robert, and then
said that "[h]e was ready to do sonething. [Robert] saw what [sic] he was going
to rob sonebody." Janes cane into the house, spoke with Wodard on the porch,
and then left. After Janes left, Wodard sat down with Robert, pulled out his
gun, and began to nmove it around until Robert told himto "[g]et out of my face

before it go off," after which Wodard put the gun down. Janes returned a while

| ater, "high" on cocaine, and Wodard asked Janes "was he still going to do that"
(enphasi s added), and Janes said "[a]ll right. | be back. 1'mgoing to go find
sonebody. "

After a while, Janes returned to the house, and Wodard "asked hi m agai n,
"You still going to do that?'," to which Janes responded, "'l found sonebody,
Martin's Spanish brother -- cousin.'" (Enphasis added.) Janes left the house
and Whodard sat at the table with the gun in his hand, wiped off its bullets, and
then replaced them Janes returned, told Wodard that Spanish Martin's cousin
was in the backyard, and began to |ook around the dining room for sonething to
"fake sell" so that they could rob him As Janes wal ked out the back door,
Whodard ran out the front door; Wodard' s shadow was visible running to the
backyard, and then Wodard stood in the backyard, holding the gun. Spani sh
Martin's cousin ran into the house through the back door, |ooking scared, and

then ran out the front door.
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Tomas Mej ea, the cousin of a man nicknanmed "Martin," testified as foll ows:
a man he identified as "my cousin's brother-in-law' approached him at around
10: 30, one night in April 1994, and offered to sell him a chain for forty
dollars. After Mejea followed the man to the back porch of his house, the nan
offered to sell hima pistol, which he declined, and the man then returned to the
house. At that point a different black nman appeared in the alley and pointed a
gun at Mej ea. Mejea ran into the house and then out the front door and away.
Once he was out on the street, Mjea saw a black man, "[njaybe . . . the sane one
as before . . . pointing at ne again." Mejea later selected James Easley's
picture froma police photo array as the nan who lured himto the house, but he
failed to identify Wodard s picture in a subsequent photo array, pointing
instead to another nman and stating that the picture |ooked like the man with the

gun.

Wbodard hinself did not testify, but the prosecutor read into the record
an unredacted grand jury statenment given by Wodard in the case against Janes
Easl ey after prosecutors had told Wodard that he was not a target of their
i nvestigation. In that statement, Wodard said that he was at the Easley hone
on the evening of April 10, 1994, to visit his daughter, whose nother is Janes's
sister. Wodard also confirnmed that he was in the Munt Pleasant nei ghborhood
that day "hustling" crack cocaine, and that he had sold Janmes Easley two rocks

of crack cocaine on the evening in question.

The Incident at Heller's Bakery
Woodard's grand jury testinony also placed himat the scene of the second

i nci dent : Janes told Wodard that he was going to sell a radio and a gun to
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peopl e who were working at Heller's Bakery. It occurred to Wodard that Janes
m ght be going to rob the people at the bakery rather than sell themthe gun, so
he tried to go after James, but when he got to the bakery, Janes was already
i nside and struggling with one of the workers. Wodard said "Janmes, what the
hell you doing?," and at that nonment, the worker tried to take the gun away and
Janmes shot the worker twice. Janes threatened to shoot Wodard, too, so Wodard

ran out the back door of the bakery and fled the scene in a cab.

José Anmilcar Arias, the only other worker present at the bakery that night,
testified that Antonio Ronmero, his supervisor, allowed a man he knew as "Jinl to
enter the bakery, and that he recogni zed Ji mas soneone who had previously gone
to the bakery to sell things. Once Jimentered the bakery, he pulled out a gun
and pointed it at Ronmero, and Ronmero then junmped on Jim Arias ran to the door
to get an iron bar, when the door opened and a person cane in. Just then, Arias
heard Jimfire a shot at Ronero. The other man tried to grab Arias, and as Arias
was running, with the other man following him he heard a second gunshot. Arias
identified James Easley's picture froma police photo array the norning after the
fatal shooting, and again in court, but he testified that he would not be able

to recogni ze the second nan who grabbed hi m by the door.

B. § 23-110 Motion

After he was convicted in connection with the incident at the Easley hone
i nvolving the attenpted robbery of Tomas Mejea, Whodard filed a notion to vacate
the judgment pursuant to D.C. Code § 23-110, contending that his trial counse
performed so poorly that his Sixth Amendnment right to effective assistance of

counsel was violated, and he was denied a fair trial. In its order denying



7
Whodard's notion, the trial court deternmined that "an evidentiary hearing is
unnecessary since the notion failed to state a factual claimwhich would require
a hearing." The trial court also held that Wodard's notion failed to satisfy
the prejudice prong of the Strickland® test for an ineffective assistance of
counsel claim incorrectly defining that standard as requiring that Wodard

"prove that he would have been found not guilty."® (Emphasis added.)

As to counsel's failure to request severance of the joined charges, the
trial court concluded that joinder was proper and that, in any event, the failure
to request severance was harm ess. Concerning counsel's failure to investigate
whet her Wbodard's statenent to the grand jury was involuntary and shoul d have
been suppressed, the trial court deened the argunment to have been waived by
Wyodard because he had been fully advised of his rights before he testified. The
trial court dismissed as "tactical and strategic decision[s] . . . wthin
accepted professional norms" some of trial counsel's failures to act which
Wyodard conpl ai ns anobunted to ineffective assistance of counsel: the failures to
request that Wodard's grand jury statenment be redacted to renove references to
Wbodard's "business" selling crack cocaine, to interview and present Wodard's
alibi witnesses, and to cross-exam ne Robert Easley for any bias agai nst Wodard.
The government did not present an affidavit from Weodard's trial counse

expl ai ni ng what his tactical decisions were at critical stages of Wodard' s pre-

2 Strickland v. Washington, 466 U S. 668, 694 (1984) (requiring only a
"reasonabl e probability" of a different outcone).

5 At another point in the order, the trial court repeated that "[i]n order
to prove that trial counsel's failure to nove for a nmotion to suppress
constitute[d] a Fifth Anendnent ineffective assistance of counsel claim
def endant nust prove that . . . the notion would have changed the outconme of the
trial." (Enphasis added.)



8
trial proceedings and at trial; in its order denying Wodard' s § 23-110 noti on,
the trial court repeatedly "adopt[ed] the governnent's analysis for a possible

reason” for counsel's tactical decisions.

A convicted defendant in custody nmay attack his sentence on constitutiona
grounds at any time by filing a nmotion under D.C. Code 8§ 23-110 (1996). The
trial court nust pronptly grant a hearing, "[u]lnless the nmotion and files and
records of the case conclusively show that the prisoner is entitled to no

relief," D.C. Code § 23-110 (c), and "any question regardi ng the appropri ateness

of a hearing should be resolved in favor of holding a hearing," Gllis v. United
States, 586 A 2d 726, 728 (D.C. 1991). "This court has held that trial courts
should only refuse a hearing in extremely limted circunstances when the
al l egations include ineffective assistance of counsel.” Gaston v. United States,

535 A 2d 893, 901 (D.C. 1988). \When a § 23-110 notion is based on a conpl ai nt
of ineffective assistance of counsel and the claim"involves facts not contained
in the record,” the trial court nust grant a hearing, Gllis, supra, 586 A 2d at
728 (citation omtted), unless "the clains (1) are 'palpably incredible ; (2) are
"vague and conclusory'; or (3) even if true, do not entitle the novant to
relief.” Troy P. James v. United States, Nos. 94-CF-1555, 96-CO 1792, slip op
at 11 (D.C. Cct. 8, 1998) (quoting Newran v. United States, 705 A 2d 246, 261
(D.C. 1997)) (quoting in turn Gegg v. United States, 395 A 2d 36, 39 (D.C

1978)).

In order to prevail on a claimof ineffective assistance of counsel,



[a] convicted defendant . . . nust identify the acts or
om ssions of counsel that are alleged not to have been
the result of reasonable professional judgnent. The

court rust then determ ne whether, in light of all the

circunstances, the identified acts or omissions were

outside the wde range of professionally conpetent

assi stance.
Strickland, supra, 466 U S. at 690. In addition to showi ng counsel's deficient
performance, the convicted defendant must denonstrate that he was prejudiced by
counsel's deficient performance by showing "that there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different." |d. at 687, 694. "Reasonable probability"

is defined as "a probability sufficient to undernine confidence in the outcone."

Id. at 694.

When reviewing the trial court's denial of a 8§ 23-110 notion, "the
appel l ate court should inquire whether the trial court's reasoning is substanti al
and supports the trial court's action. To exercise its judgnment in a rationa
and infornmed manner the trial court should be apprised of all relevant factors
pertaining to the pending decision." Johnson v. United States, 398 A 2d 354, 365
(D.C. 1979) (citing United States v. Lewis, 157 U S. App. D.C. 43, 54, 482 F.2d
632, 643 (1973)). It is not the court's role to second-guess the reasonabl e
tactical decisions of counsel. See Strickland, supra, 466 U S. at 689. However,
“"the trial court cannot presune that when counsel states that he had sone
‘reasons' for a decision, that his 'reasons,' whatever they nay have been, were

sound.” Gllis, supra, 586 A 2d at 729
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We now turn to the specific deficiencies that Wodard contends deprived him
of the effective assistance of counsel to which he is entitled under the Sixth

Amendnent .

A. Failure to Move to Sever the Charges
The trial court sumarily rejected Wodard's claimthat his trial counse

was ineffective in failing to nove at any tine to sever the charges against him
relating to the first incident behind the Easley house fromthe second incident
at Heller's Bakery. The court concluded that trial counsel could not be faulted
for failing to nove for severance when the notion would not be granted, and that
Woodard suffered no prejudice in any event because he was acquitted of the nore
serious felony murder charge relating to the second incident and convicted of
only the lesser charges arising from the first incident. The trial court
"agree[d] with the Governnent's analysis [finding joinder proper] that both
attenpted robberies while arned and the felony nmurder violate the same statute,
have . . . simlarities which properly constitute a common schene, and, in
turn, have the same required proof." The simlarities proposed by the government
and adopted by the court as establishing a comon scheme included: 1) a gun as
t he weapon of choice; 2) the sane locality; 3) James Easley as the main alleged
perpetrator; 4) a black nmale acconplice; 5) a simlar tinme frame; 6) a feinted

offer to sell; and 7) Spani sh-speaking i mr grant victins.

The propriety of joinder of distinct offenses is governed by Super. C

CGim R 8 (a),* which provides:

4 Because Wodard's co-indictee, Janes Easley, died before trial, Wodard
was tried alone. Thus, we need not address the propriety of joinder of
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Two or nore offenses nay be charged in the sane
indictment or information in a separate count for each
offense if the offenses charged . . . are of the same or
simlar character or are based on the same act or
transaction or on 2 or nore acts or transactions
connected together or constituting parts of a conmmon
schenme or pl an.
"[Clourts have . . . permtted the joinder of offenses under the 'sane or
simlar' provision only where there is a substantial degree of simlarity anopng

the crinmes charged.” Roper v. United States, 564 A 2d 726, 729 (D.C. 1989). This

court reviews joinder determ nations under Rule 8 de novo. See id.

Even if joinder is proper, Super. &. Cim R 14 provides that

[i]f it appears that a defendant . . . is prejudiced by
a joinder of offenses . . . , the Court may order an
el ection or separate trials of counts . . . or provide

what ever other relief justice requires.

Severance is appropriate to avoid prejudice to a defendant "from the jury
inferring crimnal disposition fromsone charges or cunulating the evidence and
finding guilt when it would not have had the evidence been presented separately.™
West v. United States, 599 A 2d 788, 792 (D.C. 1991) (enphasis added). Thi s
court held in West:

[Offenses of a simlar character should be severed

"*unless 1) the evidence as to each offense is separate

and distinct, and thus unlikely to be anmal gamated in the

jury's mnd into a single inculpatory nass, or 2) the

evidence of each of the joined crinmes would be

adni ssible at the separate trials of the others.""

Id. (quoting Cox v. United States, 498 A 2d 231, 235 (D.C. 1985) (quoting in turn

Bridges v. United States, 381 A 2d 1073, 1075 (D.C. 1977), cert. denied, 439 U S

defendants. See Super. C. Cim R 8 (b).
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842 (1978)) (enphasis added). “[1]n any given case the court nust weigh
prejudice to the defendant caused by the joinder against the obviously inportant
consi derations of econony and expedition in judicial admnistration.” Drew v.
United States, 118 U. S. App. D.C. 11, 14, 331 F.2d 85, 88 (1964). The denial of
a nmotion to sever is reviewed for abuse of discretion. See Wst, supra, 599 A 2d

at 791.

We need not decide whether initial joinder was proper because, even if we
assune that the offenses were properly joined, we are unpersuaded by the trial
court's conclusion that Wodard was not prejudiced by his attorney's failure to
nove for severance, a conclusion that it based on the jury's acquittal of Wodard
for the crinmes at the bakery. Inplicitly, the court determ ned that the verdict
denonstrates that the jury was able to evaluate the proof of the two incidents

separately.?

On appeal, the government does not argue that severance woul d have not
been proper because each of fense woul d have been admi ssible at a separate trial
of the other but, like the trial court, relies on the argunent that Wodard's

acquittal of the charges stemring fromthe second incident inplies that the jury

> This court held in Roper, however, that

where two or nore offenses are misjoined under Rule 8
and the defendant is acquitted of one of those offenses,

the m sjoinder cannot, at |east under a theory of
mut ual admissibility, be held to be harniess.

Roper, supra, 564 A 2d at 732.
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did, in fact, keep separate evidence of the two incidents. There is abundant
evidence in the trial record, however, to suggest that the governnent's
presentation of the joined offenses was "likely to be amal gamated in the jury's
mnd into a single incul patory nass," and that therefore Wodard nmay have been
prejudiced by his counsel's failure to nove for severance. For exanple, the
first substantive question put to Tomas Mejea, the victimof the attenpted arned
robbery behind the Easley house, was "Are you famliar with Heller's Bakery on
M. Pleasant Street?" The prosecutor continued with sonme brief questions about
where Mejea and his cousin, Mrtin, lived, but quickly returned to ask, "D d
there cone a tinme when you found out that soneone had been killed at the bakery?"
The prosecutor continued, "Now, the night before you found out about sonething

happeni ng at the bakery, did something happen to you?"

Simlarly, during her closing, the prosecutor sought to interweave the
facts of the two incidents to create a "single inculpatory mass":
It was a night of violence [perpetrated] by two nen
together working as a team They may have exchanged
roles, but you know, |adies and gentlenen, that no one

was selling anything to anyone that night; not to M.
Mej ea and not to Pedro Antonio Ronero at the bakery.

Under these circunstances, we disagree with the rationale for the trial
court's deternmination that the failure to file a notion to sever was harnless to
Wbodar d. The fact that Wodard was acquitted of the nore serious offenses
arising from the second incident does not nean that his convictions on the
of fenses related to the first incident were not tainted by evidence presented
concerning the second incident. W note, in particular, that the governnment's

evi dence of Whodard's participation in the first incident, for which he was
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convi cted, was weak and circunstantial, and that Tomds Mejea, the victim who had
two occasions to view his assailant on the night of the incident, did not
identify Wodard as one of the perpetrators, and, instead, selected another

person froma photo array.

B. Failure to Move to Suppress Wodard' s Grand Jury Statenent

The trial court concluded that Wodard was not prejudiced by his counsel's
failure to nove to suppress Wodard' s grand jury statenent, on three grounds.
First, the court determ ned that Wodard' s statement to the grand jury was
voluntary because Wodard heard and waived his Fifth Amendnment rights prior to
testifying. Second, the trial court held that "trial counsel's request to have
the issue considered as a prelimnary matter denobnstrates that counsel reviewed
the Fifth Anmendnent question prior to the actual trial when he raised it with the
Court. . Counsel's actions were reasonable and his argunents were
t horoughly advocated.” Third, the court "[found] no deceit or trickery in the
Government's assertion to [Wodard, prior to testifying,] that he was not a

target of the grand jury investigation."

Underlyi ng the question of whether Whodard's grand jury testinony was given
voluntarily, which was the court's first finding, is whether Wwodard woul d have
elected to testify at all had he been able to consult with his attorney. Wodard
submtted an affidavit in June 1995 in which he asserted that, "I tried to
contact [trial counsel] several tinmes before | testified before the grand jury,
| eavi ng nmessages for himthat | was in trouble and needed to speak with him but
he never returned ny calls.” Wodard also stated in his affidavit, "I told the

prosecutor before | went in to the grand jury that | wanted to talk to my | awer
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but she said there was no point to that because ny | awyer could not go into the

grand jury room with ne." Whodard further asserted that "I was told by a
detective that if | did not testify before the grand jury, | would be charged
with nurder." The government submtted no evidence to rebut the allegations in

Whodard's affidavit concerning the inaction of Wodard s counsel or the
statenents Wodard al |l eges were nade by governnent representatives before Wodard

went into the grand jury.*®

The court's order denying Wodard's & 23-110 notion nakes no nention of
Whodard's contentions in his affidavit that his requests for assistance of
counsel went unanswered by both his attorney and the governnent, and that his
testinony was coerced by the governnent's threatened prosecution for nurder. In
Staton v. United States, 466 A 2d 1245 (D.C. 1983), a case with highly simlar
facts, this court held,

[Alppellant's . . . allegations, if true, raise grave
questions about the voluntariness of his confession.

From the record before us, we are unable to
determ ne the basis of the trial court's decision; hence
we are unable to determ ne whether the court's finding
of voluntariness was supported by the record. Mor e
specifically, we are unable to determ ne whether the
trial court concluded that 1) appellant's uncorroborated
testinony concerning coercion was incredible, although
unrebutted, or 2) sonme or all of the coercive statenents
were in fact made, but, given the totality of the
circunstances, did not render appellant's statenents
i nvol untary.

¢ Instead, the governnent expressed a willingness to provide w tnesses to
t he di scussions with Whwodard before he testified at the grand jury.
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Id. at 1252-53. On this record, |acking any statenent fromtrial counsel or the
governnment rebutting Wodard's allegations, as in Staton, we conclude that the
trial court nust conduct a factual inquiry concerning the actions of counsel and
the government in response to Wodard's allegations that his grand jury testinony

was involuntary.

The trial court's second ground for finding no prejudice from tria
counsel's failure to nove to suppress Wodard's grand jury testinony was that
counsel's actions seeking to review the issue of the grand jury testinobny as a
“prelimnary nmanner" were "reasonable" and "his arguments were thoroughly
advocated. " The court's deterninations are not supported by the record.
Whodard's counsel requested that the grand jury testinony be suppressed not as
a "prelimnary matter," as the court found, but rather on the second day of
trial, long after the prosecutor had already nade use of Wodard' s damagi ng grand
jury statenents during the governnment's opening statenment. Furthernore, counse
conceded that he was utterly unprepared to support his md-trial request to
suppress the grand jury statenent with any case law or other legal authority.”
Significantly, after trial counsel made his md-trial nbtion to suppress

Wbodard's grand jury testinony, counsel adnmitted that he had still, as of the

7 Trial counsel stated to the court:

I'"'m sure that the governnent wll object to t he
| at eness of this request, this notion [to suppress the
grand jury testinony] -- but, again, it's an issue that

| have westled with for a nunber of days, and | fee

conpelled to raise it even at this |ate stage .o
Now, | don't have any supporting authorities. | haven't
researched the issue. But, there is sonething about the
whol e process which we woul d suggest flies in the face
of due process, and the Court should exanine it.
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second day of trial, not viewed a videotaped statenment by Janmes Easley in which
James inplicates Wodard as the gunnan in the nurder of Ronmero at Heller's
Bakery. Upon hearing trial counsel's admission, the trial judge called a recess,
and the judge and W.odard's counsel sat together in the enpty courtroom and
wat ched the vi deotape. Therefore, with respect to the trial court's third ground
for concluding there was no prejudice, that there was no "deceit or trickery" in
the governnment's pre-grand jury statement to Whodard that he was not a target of
the investigation of the nmurder at Heller's Bakery, the trial court knew that
trial counsel had not been in a position, even when he belatedly noved to
suppress, to intelligently argue the governnent's notives when it told Wodard
that he was not a target of the grand jury investigation. Counsel also had no
know edge at that tinme as to whether Easley's videotaped statenment inplicated
Whodard in the first arnmed robbery, at the Easley hone. While "a court nmnust
i ndul ge a strong presunption that counsel's conduct falls within the wi de range
of reasonable professional assistance,” Strickland, supra, 466 U S at 689,
counsel 's tardy and unsupported notion to suppress Wodard's grand jury testinony
surely falls outside of that range. Mreover, in light of the fact that when he
considered the § 23-110 notion, the trial judge had seen the videotape of Janes
Easl ey inplicating Wodard, the trial court's conclusion, w thout explanation or
a hearing, that there was no "deceit or trickery" appears unsupported by the bare

record before us.

Whet her the governnent indeed threatened Whodard with a nurder charge if
he did not testify before the grand jury, or diverted himfrom consulting with
his attorney before he did so, or msled himinto thinking he was not a target,

are open questions of fact that nmust be tested at a hearing. Wether all or sone
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of those alleged facts, even if true, undercut the voluntariness of his grand
jury testinmony despite the Mranda waiver, is a question that only a hearing can
begin to answer. See MIler v. Fenton, 474 U S. 104, 115 (1985) (holding that
under 28 U S.C § 2254 (d) "the ultimte question of the adnmissibility of a

confession nmerits treatnent as a legal inquiry requiring plenary . . . review")

C. Defense Counsel's Purported "Tactical Decisions"”

Even applying a deferential standard in evaluating counsel's perfornmance,
we cannot agree with the trial court's determnation on this limted record
wi thout a hearing that each of the followi ng three clainmed deficiencies of trial
counsel reflected reasonable "tactical decisions of counsel.” [|f anything, what

the trial record reflects are inaction and |ack of preparation.

1. Failure to File a Motion to Redact Portions of the Grand Jury Statenent
Wyodard conplains that his trial counsel was ineffective in failing to file
a notion to redact references in his grand jury testinony that Wodard was in the
"busi ness" of selling drugs. The trial record clearly reflects that counsel had
not even | ooked at Whodard's grand jury testinony as |late as the afternoon of the
first day of trial. The court asked counsel in a bench conference, "I don't know
if thereis . . . any statenent [in the grand jury testinony] that on its own is
obj ecti onabl e. Have you gone through the statement to see about that,
[ Counsel ] ?" Defense counsel replied, "No." The court thus knew that defense
counsel could not have nade a reasoned tactical decision on whether or not to
seek to redact the grand jury statenment before the trial was well underway, and
the court | acked any ot her explanation fromcounsel as to what his notives m ght

have been. Thus, the record does not support the court's conclusion that trial
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counsel's failure to redact Wodard's admssion to other crines was an

unrevi ewabl e tactical decision of counsel.

The trial court further concluded, w thout explanation, that Wodard' s case
did not suffer "any prejudice as a result of trial counsel's failure to
request redaction" of the other crinmes evidence in Wodard' s grand jury
t esti nony. Prejudice to a crimnal defendant from "other crinmes" evidence is
wel | recogni zed, and safeguards -- including redaction of testinmony -- exist to
prevent such prejudice. See Drew, supra, 118 U S. App. D.C. at 15-16, 331 F.2d
at 89-90. In this case, the record reflects that the prosecutor used Wodard's
statenent before the grand jury to paint a negative picture of W odard by
explaining in the first mnutes of her opening statenent, that Wodard had been
selling drugs before going to the Easley hone. The prosecutor also read
Woodard's own words from his grand jury testinmony in unredacted form about his
"hustling" rocks of crack cocaine. Thus, the record does not support the trial
court's conclusion that there was not "any prejudice"” from trial counsel's
failure to seek redaction of the evidence of other crimes in Wodard' s grand jury

testi nmony.

2. Failure to Interview Alibi Wtnesses

The trial court simlarly disnmissed as a "trial tactic" counsel's failure
to interview alibi wtnesses, "adopt[ing] the Governnent's analysis for a
possible reason that these w tnesses were not utilized." The government's
proffered reason appears to be that the alibi wtnesses' testinony "would have
contravened trial <counsel's strategy for handling [Wodard s] grand jury

testinony which was in accord with trial counsel's calling the '"girl' to testify
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who [Wodard] spoke with at the bakery." As we have already di scussed, however,
had trial counsel noved to sever the offenses related to the two separate
i ncidents, there nmight not have been any need to explain Wodard' s presence at
Heller's Bakery in the trial of the offense for the incident at the Easley hone.
One of counsel's deficiencies cannot be used to justify a second deficiency. In
addition, the trial court relied on the fact that one of the alibi wtnesses --
Wbodard's aunt -- could not account for Wodard's |ocation the entire evening,
whi ch woul d "l eave periods of tine when [Wodard' s] whereabouts were not able to
be verified, thus, giving [Wodard] the opportunity to be elsewhere on this
night." This conclusion is not supported by the record because it ignores the
cunul ative effect of the affidavits of Wodard' s aunt and father, submitted by
Woodard in support of his § 23-110 notion, that they were "ready, willing and
able" to testify that Wodard was in Southeast Washington at around the tinme of
the armed robbery behind the Easley house in Northwest Washington.® Particularly
in light of the lack of any eyewi tness identification of Wwodard with respect to
either incident, Wodard could have been prejudiced by his trial counsel's
failure to even contact, much less call to testify, Wodard' s alibi wtnesses.
As this court concluded in Gllis, "[t]he record is devoid of any neani ngful
explanation as to why a potential defense was not pursued. At a mninum there
was a serious question regarding the need for a hearing." dllis, supra, 586

A .2d at 729 (citation onmtted).

3. Failure to Cross- Exam ne Key Governnent Wtness for Bias

8 The statenents in Wodard's father's affidavit as to when Wodard was
with his father could account for the tine that Woodard's aunt's affidavit states
Woodard | eft her house.
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As to Whodard's conplaint that trial counsel was ineffective for failing
to cross-exam ne Robert Easley, the government's key w tness against Wodard,
regardi ng any bias Robert Easley mght have held against Wodard, there is
evidence in the record of a trial strategy or tactic -- but counsel's decision
not to try to i npeach Robert Easley for bias appears to go agai nst that strategy.
Trial counsel alluded to a theory of the defense nmidway through trial, and
devel oped that theory in his closing: that the Easley brothers conspired to place
a gun in Wodard's hand earlier in the evening in order to inplicate himas the
gunman in Ronmero's murder at Heller's Bakery. Any decision not to exam ne Robert
Easley for bias runs counter to this strategy articulated by trial counsel,
considering the various potential notives for bias in this case -- particularly
as Robert's brother Janmes committed suicide in jail after Wodard had identified
James before the grand jury as the shooter in the nurder at Heller's Bakery.
There is no evidence suggesting a contrary strategy in the § 23-110 record.
Apparently addressing the prejudice prong of Strickland, the trial court suggests
in its order denying Wodard's § 23-110 motion, that even if trial counsel had
attenpted to cross-exam ne Robert Easley for bias against Wodard, the effort
woul d not have succeeded because in his trial testinony Robert Easley inplicated
his brother Janes as well as Wwodard. W are baffled by this observation; by the
time that Robert Easley testified at Wodard's trial, his brother James was
al ready dead. Thus, there would be little incentive for Robert to "protect” his
brother fromincrimnation after his death. He mght well, however, be resentful
agai nst Wodard for having precipitated Janmes' suicide. The record is silent on
the issue. In sum the present record lacks a factual basis for concluding

either that failure to exam ne Robert Easley for bias was a reasonable trial
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tactic or that there was not a reasonable probability that a different tactic

woul d have altered the outcone of the trial

Addressing the issue of prejudice, the trial court at several points
articulated an incorrect standard, stating that Wodard "nust denonstrate a
reasonabl e probability that w thout counsel's errors, the fact finder would have
had a reasonabl e doubt of the defendant's guilt. [citing Strickland, supra, 466
U S at 695.] Mreover, the defendant nmust prove that he would have been found
not guilty."® W are not yet prepared to conclude that the prejudice to Wodard
from any one of his counsel's deficiencies was so severe as to satisfy the
correct standard, whether there is a "reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been
different." Strickland, supra, 466 U S. at 694. Neverthel ess, when we consi der
trial counsel's many apparent errors together -- his failure to nove to sever the
joined charges, to suppress or redact Wodard' s grand jury statenent, to
interview or present alibi wtnesses and to cross-exan ne Robert Easley for bias
-- we are sufficiently troubled by the record to conclude that "these
deficiencies [may well have] contributed to altering the character of the case."
Hockman v. United States, 517 A 2d 44, 52 (D.C. 1986) (reversing the sumary
deni al of defendant's § 23-110 nmotion and remanding for a hearing to determ ne
whet her trial counsel's failure to nove to suppress incul patory statenents, in

conjunction with counsel's failure to try to exclude character evidence of the

® See also supra at ___ and note 3.
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def endant and present character evidence of the victim was sufficient to satisfy
the Strickland test). Recogni zing the extensive case law in this jurisdiction
establishing the presunption in favor of granting a hearing in a 8§ 23-110
i neffective assistance of counsel claim and the |ack of factual support in the
record for sone of the trial court's determ nations, specifically, that alleged
deficiencies were permssible "tactical decisions" of counsel and that Wodard
wai ved his objection to admission of his grand jury statenents, we need only
hold, at this juncture, that the trial court erred in denying, wthout a hearing,

Wodard's claimof ineffective assistance of counsel.

Reversed and renmanded.





