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possession of afirearm duringacrime of violence, and carrying apistol without alicense.®> Busey raises
four issuesfor our review: whether the evidence supported his convictionsfor premeditated murder, felony
murder, and armed robbery; whether the admission of prior bad actsevidenceand thetrial judge sfailure
toingtruct thejury regarding that evidencewas prejudicia error; whether thetrial court erred in admitting
evidenceof five cartridgesfound in Busey’ s apartment; and whether thetrial court should havegranted a

new trial for newly discovered evidence. We affirm.

Busey’s convictions arose out of the shooting of Michael Dickens on December 10, 1993.
Government witnessestedtified that early that morning, Busey had sold drugsto Dickens, who was sharing
his purchaseswith them in an apartment rented by Carlettalnman. Thefirst transaction involving Busey
took placein the hallway of anearby apartment building. Pamela Jones, who lived acrossthe hall from
Busey, gave him atwenty dollar bill and asked for “atwenty rock of cocaine.” Busey went into his
gpartment and did not comeout. While Joneswaswaiting for him outside of hisapartment door, she asked
Karen Brooks, who witnessed their exchange, to go to Carletta lnman’ s apartment and “watch Mike”

(Dickens). Brooksdid so, and returned severa minuteslater because Dickens wanted to know why Jones

* D.C. Code § 22-3204 (b).

5 D.C. Code § 22-3204 (a).
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wastakingsolong. After somethirty minutes, Busey still had not emerged from his apartment, so Jones
went back to Carlettalnman’ s gpartment. At that time, Carlettalnman, her siblings Jennifer Inman and

Russell Inman, Michael Dickens, David Robinson, and Karen Brooks were all in the apartment.

At some point, Busey, whom witnesses referred to as “Geno,” arrived at Carletta Inman’s
gpartment, and Pamel a Jones asked him about the twenty dollars she had paid him earlier. Busey denied
ever recelving themoney. Dickensheard this conversation and said not to “worry about it.” Pamela Jones
then | eft Carlettal nman’ s apartment and went to wake her sister, Brenda Jones, who wasslegpingina
nearby apartment. Brenda Jones and Dickens had a close relationship, and Pamela told Brenda that
Dickenswas being generous, giving hismoney away and buying peopledrugs. Brendaand Pamelathen
went to Carlettalnman’ s apartment. Busey was no longer there. Pamela Jones smoked some cocaine
there, left to visit another friend’ shousein the vicinity for about five minutes, and then returned to her

mother’ s house and went to sleep.

Meanwhile, upon arriving at Carletta |nman’ s apartment, Brenda Jonesiinitially went into the
bathroom where Dickenswassitting, and then she and Dickens moved to the“first bedroom” (thebedroom
closest to thefront door of the apartment). There Dickensgave her two twenty dollar billsand asked her
to go purchasetwo rocks of cocaine. Brenda Jonestestified that Dickensremoved the money from his
right sock. She also testified that after Dickens gave her theforty dollars, he put approximately three
hundred dollarsback in hissock. Brendawent out to the gpartment buil ding next door, bought two “twenty

bags’ of cocaine, and returned to Carlettalnman’ sapartment where she gave the drugs to Dickens, who
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was still in the first bedroom. Dickens shared the drugs with the other people in the apartment.

Dickensthen sent Brenda Jones out again to purchase drugs, giving her two more twenty dollar
billsfrom out of hissock. Brendaleft the apartment, bought two twenty bags of cocaine, and returned.
When shearrived back a Carlettalnman’ s gpartment, she found Busey had returned and was talking with
Dickensinthefirst bedroom. Thetwo men were sitting on the bed, and Dickens had atwenty dollar bill
in his hands, which he handed to Busey. Busey then left the apartment, and Brenda Jones closed the
bedroom door to express her anger at Dickensfor showing Busey where Dickenskept hismoney. After
that, Dickens and Brenda Jones smoked some of the cocaine that she had just purchased. Whilethey were
gtill in the bedroom, Jennifer Inman knocked at the door and said that “ Geno wants to know isMike al
right.” Busey, who had returned to the gpartment,® then knocked on the door and said he wanted to “ holler
at Mike.” Brenda Jones opened the door, and Busey asked to speak to Dickens alone. Dickens
consented, Brenda Jones | eft the room, and the door closed. Witnesses heard voices coming from thefirst
bedroom, but they heard nothing that suggested that Dickensand Busey werearguing. Jennifer Inman

heard Busey ask Dickens how much money he usudly spent when hecameinthearea. Dickensanswered

& Jennifer Inman testified that thiswas actual ly the fourth time Busey visited the apartment that
morning. Thethird time, he had returned to the apartment briefly to ask David Robinson for arideto
Benning Road. On that occasion, Busey stayed in the apartment “no longer than five or ten minutes.”

Jennifer Inman d o tedtified that during Busey’ sfourth vist, before he knocked on the first bedroom
door, he asked her the name of the man in that bedroom. Shetold him that the man’ snamewas“Mike”
(referring to Dickens).
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six to seven hundred dollars. The next thing witnesses heard was a gunshot coming from the first bedroom.’

Lessthan oneminutelater, thedoor to thefirst bedroom opened, and Busey emerged. Witnesses
reported that hesaid something like“ | don't fuck withyou dl likethat, anyway” or “1f any of you al mother
fuckerssay anything, I'll kill you.” Busey then |eft the gpartment and saw David Robinson, who had run
out of the building upon hearing the gunshot, inhiscar. Busey stated that “if anybody saysanything they
aregoing to get the samething,” and then asked Robinson for aride. Robinson asked what had happened,
and Busey responded, “[I]t’ sbest for you not to know anything anyway.” Robinson tetified that Busey
appeared calm and did not seem excited. Robinson dropped him off at East Capitol Street and Benning

Road at approximately 6:00 am.

After the shooting, Brenda Jones and Russell Inman went into the first bedroom and saw Dickens
lying on the bed with agunshot wound to the head. Brenda Jonestestified that as soon as shewaked into
the room she saw that Dickensno longer had hismoney in his sock because his pant leg was pulled up and
hisright sock wasdown. After staying afew minutesto ascertain whether Dickenswas gill dive, Brenda
Jonesran out of the gpartment and went to her mother’ shouse. Shewoke up her sster, DeAngela Jones,
shakingand crying, and told DeAngelato call anambulance. DeAngeaJonestestified that when sheasked
her sister, Brenda, what was wrong, Brenda said “that Geno had killed her friend Mike.” Pamela Jones

testified that shetoo was awvakened by her Sster, Brenda, and that Brendawas in astate of “ nervous shock

" At thetime that the gunshot was heard, the individuals present in the apartment were Brenda
Jones, Russell Inman, Carletta Inman, Jennifer Inman, David Robinson, Michael Dickens, and Busey.
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... crying, trembling, holding her head, stretching her head like shewas going out of her mind.” Pamela

Jones stated that Brendatold her “[t]hat Geno had just shot Mike in the head.”

After being dropped off by Robinson on Benning Road, Busey paged hisgirlfriend’ s brother,
Cedric Gordon, and told Gordon to stay away from Elvans Road, the location of Carletta lnman’s
gpartment. Later that evening Busey asked Gordon to retrieve someclothesfor him from Gordon’ssster’s
apartment on Elvans Road. Gordon complied and brought the clothes (which were adready packed ina
bag in his sster’ s apartment) back to Busey. Gordon also told Busey that he could stay in Gordon’s

apartment. A couple of days later, Gordon came home to find Busey there.

A medica examiner testified that the cause of Dickens' death was asingle gunshot wound to the
head. According to apolicefirearms expert, the dug recovered by the medical examiner wasfired from
arevolver and was either a .38 caliber special or a.357 caliber magnum bullet.® A police evidence
technician testified that he recovered five .38 specid bullets from Busey’ s gpartment during the execution

of a search warrant there later on the morning of the shooting.

DeAngela Jones and Pamela Jones al so testified that two days before the shooting, they werein

& Thedifference between thetwo typesof bulletsissimply thelength of their cartridges. Both
types have the same diameter base, and a.38 specia and a.357 magnum revolver have the same diameter
barrd. Because of thedifferencein cartridge length, a.38 cdiber bullet can befired from a.357 magnum
revolver, but not vice versa.
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the hdlway of their goartment building and saw Busey holding asilver-colored revolver® with abarrel length
of eight toteninches. Inaccordancewith apretria inlimineruling by thetrial judge, the government
initidly did not attempit to bring out the circumstances under which DeAngelaand Pamelasaw Busey with
the gun. However, after defense counsel cross examined DeAngela Jonesregarding her veracity onthis
point, focusing on her inability to remember the detailsof what she saw, thetrial judgeruled that defense
counsd had opened the door to further testimony on redirect examination about the details of theincident.
DeAngela Jones then testified that two days before the murder of Dickens, Busey had pointed the gun she
described at her head in the presence of Pamela Jones and demanded that she admit she and Busey had
engaged in certain specific sexua acts. When DeAngela Jonesrefused to admit this, Busey pulled the

trigger, but thegun did not fire. Pamela Jonestestified to essentialy the same factsregarding this event.

LynetteHill wasthe only witnessfor the defenseat trial. Ms. Hill testified that shelived directly
bel ow Carlettal nman’ sapartment on Elvans Road and did not hear agunshot in the apartment above her

on December 10, 1993.

On June 16, 1994, ajury found Busey guilty of armed robbery, first degree felony murder while

armed, first degree premeditated murder whilearmed, possession of afirearm during acrimeof violence,

and carrying a pistol without alicense. Busey was sentenced on August 18, 1994.

On March 25, 1998, Busey filed amotion for new trid on grounds of newly discovered evidence.

° DeAngdla Jonestedtified that the gun had “the turnaround thing on it that you put the bulletsin.”
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The bassfor thismotion was Busey’ s proffer of anewly discovered witness who had dlegedly * observed
what appeared to be an attempt to throw abody over an apartment bal cony where the murder occurred.”

Busey’ scounsel had located thewitness, aMr. Brown, with the hel p of an investigator. Theinvestigator
supplied an affidavit stating that Mr. Brown had told her that he witnessed “the disposal or attempted
disposal of aman’ sbody inthe early morning hours of December 10", 1993.” Mr. Brown was not willing,
however, to providean affidavit or written statement himsalf. Busey requested ahearing sothat Mr. Brown
could be subpoenaed to give more detail ed testimony and the court could determinethe credibility and
impact of his statement. In awritten memorandum and order issued on June 22, 1998, thetrial judge
denied the motion for anew trial without a hearing, on the grounds that the affidavit came from an
investigator rather than the new witness, the affidavit wasvague, the new evidence did not excul pate Busey
or incul pateanyonedse, and thenew witness dleged testimony would not belikely to produce an acquittd

a trial.

Sufficiency of the Evidence

Busey arguesthat the evidence wasinsufficient to support hisconvictionsfor first degree murder
whilearmed, armed robbery, and first degree felony murder, and thusthat thetrial court erred in denying
his motionfor judgment of acquittal. Inreviewing thedenia of amotion for judgment of acquittal, “this

court employsthe same standard asthat gpplied by thetrid court in determining whether the evidence was
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sufficient to convict.” Curry v. United Sates, 520 A.2d 255, 263 (D.C. 1987). “*Wherethe evidence
presented at trid issuch that a reasonable person could find guilt beyond a reasonable doubt, a motion for
judgment of acquittal should not be granted.”” United Sates v. Covington, 459 A.2d 1067, 1070
(D.C. 1983) (quoting United Satesv. Hubbard, 429 A.2d 1334, 1337-38 (D.C. 1981)). “So as not
to displace therole of the jury, the court deciding the motion must review the evidence in the light most
favorableto the government, giving full play to theright of thejury to determine credibility, weigh the
evidence, and draw justifiable inferences of fact, and making no distinction between direct and

circumstantial evidence.” Curry, 520 A.2d at 263.

A. First Degree Murder While Armed

Busey does not dispute that the evidence was sufficient to prove that he murdered Dickens, but he
does contest whether it sufficed to prove murder inthefirst degree. D.C. Code § 22-2401 provides, in
pertinent part: “Whoever, being of sound memory and discretion, kills another purposely, either of
deliberate and premeditated malice or by meansof poison . . . isguilty of murder inthefirst degree”* First
degree murder isdigtinguished from second degree murder in that it requires premeditation and deliberation.
See Mills v. United States, 599 A.2d 775, 781 (D.C. 1991). “To prove premeditation, the
government must show that adefendant, before acting, gave thought to the idea of taking ahuman lifeand
reached adefinitedecisontokill, whileddiberation isproved by demongtrating that the accused acted with

consderation and reflection upon the preconceived design to kill.” McAdoo v. United Sates, 515 A.2d

19 The “while armed” element of the charge derives from D.C. Code § 22-3202.
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412,427 (D.C. 1986). “Although no specific amount of timeis necessary to demonstrate premeditation
and deliberation, the evidence must demonstrate that the accused did not kill impulsively, in the heat of
passion, or inanorgy of frenzied activity.” Frendak v. United Sates, 408 A.2d 364, 371 (D.C. 1979).
“Premeditation and deliberation may beinferred from surrounding factsand circumstances.” McAdoo,
515A.2d at 427. “[I]ndeed, circumstantial evidence may be more compelling than direct testimony.”

Mills, 599 A.2d at 780.

Busey contendsthat the government failed to prove that the murder of Dickenswas premeditated.
He argues that the only evidence is that witnesses heard a gun go off behind a closed bedroom door,
discovered Dickensin that bedroom with agunshot wound to his head, and placed Busey in the room with
Dickenswhen they heard the shot. Busey emphasizesthat no witnesses saw him with the murder weapon
or testified that he brought aweapon to the scene and that the murder weapon itself was never recovered.
No witnesstestified to hearing any argument between Busey and Dickens. Furthermore, Busey argues,
there wasinsufficient evidence of arobbery, and thusthe government never established amotivefor the

homicide.

We agree with the government, however, that there was sufficient circumstantial evidencefor a
reasonablejury toinfer premeditation. Firgt, the circumstances surrounding the murder suggest that Busey
“reached adefinitedecisonto kill,” McAdoo, 515 A.2d a 427, and did not “kill impulsively, in the heat
of passion, or in an orgy of frenzied activity,” Frendak, 408 A.2d at 371. Aswitnessestestified, before

entering the bedroom Busey said he wanted to speak to Dickensalone. Busey then entered the bedroom
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and closed the door behind him. Witnesses heard no loud argument, nor anything to suggest that the
murder was an unplanned act of anger precipitated by an unexpected dispute or provocation; rather,
Jennifer Inman testified that she heard Busey ask Dickenshow much money he usually brought with him
into the area. Shortly after Busey went into the bedroom, the witnesses heard only one shot, and they
found Dickenslyingin hisbed with asingle bullet wound in hishead. Busey walked out of the bedroom
and the gpartment, first making adeliberatethreet to theindividuasin theroom. Thereisnoindicationthat
Busey appeared agitated or inflamed; to the contrary, David Robinson, who drove Busey away from the

scene, testified that he appeared calm.

Thefact that Busey murdered Dickenswith agunisadditional evidencethat the homicidewas
premeditated and deliberated, because the jury reasonably could infer that Busey must have brought the
weapon with him to Carlettalnman’ s apartment. Carrying agun to the scene of the murder is“highly
probative of premeditation and deliberation” because it suggeststhat the defendant arrived on the scene
with a preconceived plan to kill. Frendak, 408 A.2d at 371; see also Hall v. United States, 454
A.2d 314, 318 (D.C.1982) (defendant bringing murder weapon to scene permitsinferencehe”* arrived
on the scene already possessed of a calmly planned and calculated intent to kill’”) (quoting Belton v.
United Sates, 127 U.S. App. D.C. 201, 203, 382 F.2d 150, 153 (1967)); Mills, 599 A.2d at 782;
McAdoo, 515 A.2d at 427. Itistrue, as Busey argues, that no witness actualy saw him with the murder
wegpon in the gpartment. But there was no evidence that Busey somehow might have happened to find
the gun while he was inside the apartment — no testimony, for example, that therewasagun dready inthe

bedroom where Dickens was murdered, or that anyone else who was present at the scene of the murder
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had a gun; and there was no testimony, nor any physical signs, suggesting a struggle in the bedroom
between Busey and Dickensover theweagpon. Significantly, however, therewasevidence—therecovery
of the .38 special cartridgesfrom Busey’ s apartment and the testimony of DeAngelaJonesand Pamela
Jones — tending to prove, as we discussinfra, that Busey himself contemporaneously possessed and

displayed a gun that could have been the murder weapon.

Moreover, aswe discuss next, there was sufficient evidence to permit thejury to conclude that
Busey had amotivefor planning to murder Dickens, namely robbery. Although proof of amotiveto kill
is not necessarily inconsstent with a*“ sudden overpowering rage,” Mills, 599 A.2d at 781, it doestend
to suggest “‘apurposeful or reasoned killing,”” id. (quoting Hall, 454 A.2d at 317). Here, thereisno
evidencethat Busey executed hisplanto rob and kill Dickens other than ddliberately. Nor did the evidence
intimate any plausiblereason for the murder other than robbery. Onthe contrary, the proof established
robbery asthe motivefor Busey’ s actions, and that proof corroborates the other evidence of premeditation
that we have described. Taking all this evidence into account, we are satisfied that it was, in toto,

sufficient to permit areasonablejury to return averdict of guilty on the charge of murder inthefirst degree.

B. Armed Robbery

Welikewise concludethat there was sufficient evidence to sustain Busey’ sconviction for armed

robbery. To besure, there were no witnessesto the robbery, and the evidence did not establish exactly

how much money Dickens had on his person before he was murdered. Nor was Busey subsequently
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caught inpossession of Dickens' property. Nonetheless, therewas substantia evidencewhichthejury was

entitled to credit supporting the armed robbery charge.

Brenda Jonestestified that she saw Dickens remove and replace approximately three hundred
dollarsor morefrom hisright sock acouple of timesduring the morning hewasshot. Shetestified that she
saw Dickensgiveatwenty dollar bill to Busey during one of Busey’ svidits, and that she was angry with
Dickens*[b]ecause he showed Geno wherehismoney wasat.” Jennifer Inman testified that she heard
Brenda Jones telling Dickens that he should not show anyone where he kept his money. Inman also
overheard Busey in hislast vidit ask Dickens about the amount of money that Dickens brought with him and
heard Dickens say that hetypically brought severa hundred dollars. Busey murdered Dickens moments
after that exchange. Findly, Brenda Jonestestified that when she discovered Dickens dead in the bedroom,
shenoticed immediately that “[h]ispant was pulled up and his sock wasdown” and hismoney was gone.
In short, therewas evidencethat Busey learned during hisviditsto Carlettalnman’ sgpartment that Dickens
possessed alarge sum of cashin hisright sock. Busey |eft and then returned to the apartment, had ample
timeto plan to rob Dickens (and to arm himsdlf if necessary), and was aone with Dickenswhen hewas
shot. Immediatdly after the shooting, the witnesseswho discovered Dickens body saw that where he kept
his cash had been exposed and the money was gone. There was no evidence to suggest that anyone else
had taken the money, and given thewitnesses' recitation of the events, Dickenshad not spent it all before

he was killed.

Thejury evidently credited the government witnesses' testimony in convicting Busey on the robbery
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count. Aswenoted initialy, we defer to thejury’s conclusionsin evauating credibility, weighing the
evidence, and drawing inferences of fact. See Curry, 520 A.2d at 263. Moreover, circumstantial
evidenceisno lesscompelling than direct testimony. Seeid.; Mills, 599 A.2d at 780. We see ho reason

to disregard the jury’ s factual determination here.

C. Felony Murder While Armed

A conviction for first degree felony murder (robbery) requires the government to prove that the
defendant “without purpose to do so killsanother in perpetrating or in attempting to perpetrateany . . .
robbery . ...” D.C. Code § 22-2401; see Page v. United Sates, 715 A.2d 890, 892 (D.C. 1998).
For the reasons stated above, we find that the evidence was sufficient to support Busey’s conviction for

felony murder based on his killing of Dickensin the course of robbing him.*

Other Crimes Evidence

Busey contends that the trial judge erred in admitting the testimony that he assaulted DeAngela

1 Although Busey has not raised theissue, the felony murder conviction mergeswith thefirst degree
murder conviction. See (Patrick ) Lee v. United States, 699 A.2d 373, 382 (D.C. 1997); Byrdv.
United States, 510 A.2d 1035, 1036-1037 (D.C. 1986) (en banc). Busey may movefor relief fromthe
cumulative sentences under Super. Ct. Crim. R. 35 (a).
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Joneswith aguntwo days before Dickenswas murdered. He arguesthat thiswashighly prgudicid * other
crimesevidence” which, in effect, offered impermissbly to show that he had apropensity to commit the
crimefor whichhewasontria. Busey further arguesthat thetriad judgesmilarly erred in admitting the
evidenceof thefive .38 cdliber cartridgesfound in hisapartment on the day of the murder. Thegovernment
countersthat the evidence that Busey possessed the gun and the cartridges was relevant to prove that he
had the means to commit the murder. The government further respondsthat the evidence of Busey’s
assault on DeAngela Jones properly was admitted under the doctrine of curative admissibility. We

conclude that the trial judge did not abuse his discretion in alowing the evidence to comein asit did.

Theadmisshility of the chalenged evidenceinitidly wasraised pretrid. At that time, thetrid judge
ruled that the cartridges were admissible, and that Joneswoul d be permitted to testify about seeing Busey
with agun, but that shewasnot to testify in her direct examination about Busey’ sassault on her with that
gun. However, the judge stated:

Now, Mr. [defensecounsdl at trid], you understand that whenever | state
what I’'m going to let in and not let in at this point I’ m talking about the
government’ scasein chief, and I’m not aluding to any doorsthat might
be open[ed] by ether your cross-examination of government witnessesor
evidence you might put on. | mean | can conceive how evidence of the
threat might come in depending on what questionsyou ask. And I’m not
about to give advisory opinions on what you can and cannot do. But if
you have a concern that a question you might be propounding either on
crossto agovernment witnessor evidenceyou might be putting oninyour
case would, if you put it on, open some doors you don’'t want to open
then you can come to the bench and we can address the issue at that time.

In accordance with the judge’ s pretrial ruling, the government elicited from Jones on direct
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examination that she had seen Busey with agun two days before Dickens was murdered but did not bring
out the circumstances. On cross examination, however, Busey’ s defense counsel challenged Jones

credibility by diciting that she could not remember thetime of day shefirst saw Busey with the gun, which
floor of the building she was on, how long she had been there, or what she had been doing that day. The
plainimport of thiscross examination wasto suggest that Joneswas either mistaken or lying when she
testified that she had seen Busey with agun two days beforethe homicide. Busey’ scounsd did not avall

himsdlf of the opportunity extended earlier by thetrid judgeto seek an advanceruling on whether thiscross

examination would open the door to testimony on redirect examination about Busey’ s assault on Jones.

After the cross examination, the government asked for permission to question Jones on redirect
about the circumstances under which she had seen Busey withagun, i.e., the assault. The government
contended that defense counsel had opened the door by questioning Jones' ability to remember details
surrounding that event. In ruling that the prosecutor would be alowed to dicit the detail s of the assault from
Jones on redirect, the trial judge stated:

| mean thewholethrust of her cross-examinationisto suggest tothejury
that this never happened because of her poor recollection. 1t seemsto me
that to the extent that there are circumstances surrounding this that help
focusher memory onit, those are entirely relevant, Mr. [defense counsdl].
| don’t see how you can say you didn’t open thedoor. | mean | just don’t
understand. | mean the reason she remembersthisis because she had a
gun pointed a her. That' sapretty vivid memory refresher. | mean, that's
apretty vivid basis to remember something.

Onredirect Jones described how Busey had held agun to her head and pulled the trigger when sherefused

to admit that she had engaged in acertain sexud activity with him, assummarized above. Defense counsd



17

was given the opportunity to recrossexamine Jones. PamelaJones subsequently testified and confirmed

DeAngela s account.

Tobeginwith, itisfundamental, as Busey argues, that evidence of acrimefor which the accused
isnot ontria is*inadmissible to prove disposition to commit crime, from which the jury may infer that
the defendant committed the crime charged. Sincethelikelihood that jurieswill make such animproper
inferenceis high, courts presume prejudice and exclude evidence of other crimes unlessthat evidence can
be admitted for some substantial, legitimate purpose.” Drew v. United Sates, 118 U.S. App. D.C. 11,
15-16, 331 F.2d 85, 89-90 (1964) (footnotes omitted). So-called Drew evidence of crimesthat are
independent of and unreated to the charged offense has been held admissible only if offered for specified,

limited purposes™ and if other requirements are also satisfied.™

2¢Evidenceof other crimesisadmissiblewhen relevant to (1) motive, (2) intent, (3) the absence
of mistake or accident, (4) acommon schemeor plan embracing the commission of two or more crimes
so related to each other that proof of the onetendsto establish the other, and (5) theidentity of the person
charged with the commission of thecrime ontrid. When the evidenceisrelevant and important to one of
thesefiveissues, it isgeneraly conceded that the prgjudicia effect may be outweighed by the probative
vaue.” Drew, 118U.S. App.D.C. a 16, 331 F.2d at 90. Thislist of exceptionsisnot exhaustive. Other
exceptions may be permitted where the evidence is admitted for “* some substantid, legitimate purpose.’”
Adamsv. United Sates, 502 A.2d 1011, 1015 n.3 (D.C. 1986) (quoting Drew, 118 U.S. App. D.C.
at 16, 331 F.2d at 90)).

3 In addition to demonstrating that evidence subject to the strictures of Drew isrelevant to a
recognized exception, see supra note 12, our cases have held that the defendant’ s commission of the other
crime must be established preliminarily by clear and convincing evidence (unlessit has already been
established by an adjudication in a separate proceeding); that otherwise admissible Drew evidence should
nonetheessbe excluded if thetrid judge findsthat the danger of unfair preudicethat it poses subgtantialy
outweighs its probative value, see Johnson v. United Sates, 683 A.2d 1087, 1092-93 (D.C. 1996);
and that when admitting Drew evidence, thetrid judge should give alimiting ingtruction, id. at 1097 n.10.
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Therulesare somewhat different, however, wherethe“other crime”’ isnot independent of and
unrelated to the charged crime:

Drew's strictures do not come into play in every instance in which
evidence offered to prove guilt of the charged offense could be offered in
support of aprosecution of another crime. Specifically, Drew doesnot
apply where such evidence (1) is direct and substantial proof of the
charged crime, (2) is closdly intertwined with the evidence of the charged
crime, or (3) isnecessary to place the charged crimein an understandable
context.

Johnson, supra note 13, 683 A.2d at 1098.

Theonerequirement that gppliesto theadmission of dl evidence of “ other crimes,” Drew and non-
Drewdlike, isthat relevance, or probative value, must be welghed against the danger of unfair prejudice.
Relevant evidenceissimply “that which tendsto make the existence or nonexistence of a[contested] fact
moreor lessprobable’ than it would be without the evidence. Punch v. United Sates, 377 A.2d 1353,
1358 (D.C.1977); seealso Fed. R. Evid. 401. The"test for relevanceisnot aparticularly stringent one.”
Street v. United Sates, 602 A.2d 141, 143 (D.C.1992); accord (Lamont) Jones v. United
Sates, 739 A.2d 348, 350 (D.C. 1999). Inweighing the probative value of evidence versus potentia
preudiceto the defendant, this court has adopted the standard in Federd Rule of Evidence 403 and gpplies
that standard inthe other crimes context: “ evidence [otherwiserelevant] may be excluded if itsprobative
valueis substantially outweighed by thedanger of unfair prgudice it poses.” Johnson, supra note 13,
683 A.2d at 1101. Thisbalancing of probative value and prejudice is committed to the discretion of the
tria judge, and this court will review it only for abuse of that discretion. Seeid. at 1095; (James) Jones

v. United Sates, 477 A.2d 231, 237 (D.C. 1984). This is the appropriate framework in which to
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examine the admission of the other crime evidence in this case.

Thetestimony that Busey possessed arevolver that might have been the murder weapon was not
admitted improperly to establish crimina propensity. That evidence was directly relevant, and was not
Drew evidence, because it constituted evidence supporting the charge that Busey was the person who
robbed and murdered Dickens. “An accused person’s prior possession of the physical means of
committing the crime is some evidence of the probability of his guilt, and is therefore admissible.”
Coleman v. United Sates, 379 A.2d 710, 712 (D.C. 1977); see also Johnson, supra
note 13, 683 A.2d at 1097; King v. United Sates, 618 A.2d 727, 730 (D.C.1993); Jackson v.
United States, 623 A.2d 571, 587 (D.C. 1993); Ali v. United States, 581 A.2d 368, 375 (D.C.
1990). Smilarly, thefive .38 caliber cartridgesfound in Busey’ s apartment likewise were admissible as
non-Drew evidence that Busey had agun of the caliber that fired the bullet that killed Dickens, and that
the silver-colored revolver that DeAngelaand Pamela Jones saw Busey wield was indeed that weapon.
See Bright v. United States, 698 A.2d 450, 455-56 (D.C. 1997); Thomas v. United States, 685
A.2d 745, 749-50 (D.C. 1996); Jackson, 623 A.2d at 587; Marshall v. United Sates, 623 A.2d
551, 554 (D.C. 1992). Itistrue that the evidence established only areasonable probability, and not a
certainty, that Busey possessed the murder weapon two days before the murder. But the connection of
the gun with the murder was not “ conjectural and remote,” see Burleson v. United Sates, 306 A.2d
659, 662 (D.C. 1973), and so thelack of certainty goesto the weight of the evidence, not itsadmissibility,
see Ali, 581 A.2d at 375; (Ronald) Lee v. United States, 471 A.2d 683, 685-86 (D.C. 1984);

Burleson, 306 A.2d at 661.
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In permitting DeAngeaJonesto testify that shesaw Busey with agun two daysbefore the murder,
thetrial judge exercised hisdiscretion to preclude the government from dliciting the context —that Busey
held the gun to her head and pulled thetrigger —during Jones’ direct examination. Given theinflammatory
nature of that assault, and itslack of direct relation to thecrimeswith which Busey was charged, thetrid
judge reasonably concluded that the risk of unfair prejudice to Busey would outweigh the probeative vaue
of permitting the jury to be apprised of the context. But asthetrid judge warned, thisexclusionary ruling
was provisond, because the balance of probative value versusunfair prgudicecould be dtered by defense
counsdl’s cross examination of DeAngelaJones. That is exactly what occurred. On cross examination
defensecounsdl undertook to discredit Jones' report of seeing Busey with agun by highlighting her inability
to remember details of theincident. At that point, the probative value of testimony about the assault
increased dramaticaly. The context becamehighly relevant in eva uating whether to believe Jones; for she
could testify that despite her haziness asto some details, she vividly remembered seeing Busey withagun
because he threatened her with it if she did not admit to engaging in a particular sex act with him. Cf.
Minick v. United Sates, 506 A.2d 1115, 1119 (D.C. 1986) (“witnesses specific referencesto adetail
likethe parolepapersadded ‘ narrative veracity’ totheir testimony and reinforced their credibility torecall
the events on the evening in question”); see also Samuelsv. United Sates, 605 A.2d 596, 598 (D.C.

1992).

Thetria judge did not abuse his discretion in reassessing the balance of prejudice and probative
vauefollowing the defense crossexamination. See (James) Jones, 477 A.2d at 237. Thetestimony that

Busey assaulted DeAngela Jones was not offered as propensity evidence, nor as Drew evidence, but
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rather in response to cross examination which opened the door to greater context regarding arelevant
event, i.e., Busey’ spossession of what might have been the murder wegpon. We have sometimessaid that
under thedoctrineof curative admissibility the prosecution may introduce otherwiseinadmissbleevidence
after the defense has* opened the door,” while we smultaneoudy have warned that this doctrine must not
be overused to prejudice the defendant unfairly. See Mercer v. United States, 724 A.2d 1176, 1192
(D.C. 1999). At bottom, the notions of “opening thedoor” and “ curative admissibility” rest on the more
genera concept that the balance of prejudice against probative value may change during the course of a
trid. Wearticulated thetest in Johnson—whether therisk of unfair prejudice subgtantidly outweighsthe

probative value of the proffered evidence. See Johnson, supra note 13.

We do not doubt that the evidence of Busey’ sassault on DeAngdaJoneswas prgudicia to Busey.
Thetria court properly ruled that the government could not dicit thisevidence on direct examination. But
because the relevance of the assault increased dramatically after the cross examination of Jones, we are
satisfied that the tria judge exercised his discretion soundly in concluding that testimony about the assault

would be admissible on redirect despite the risk of prejudice.

Busey complainsthat thetrid judge did not mitigete the preudice by means of alimiting ingtruction.
Generdly, thetria court should, upon request, consider instructing the jury asto the limited purpose of
other crimesevidence. Wherethe other crimes evidenceis not withinthe Drew category, because the
other criminal conduct is not independent of the crime charged, the decision to give such an instruction

when oneisrequested iscommitted to the “ sound discretion” of thetria court. See Johnson, supra note
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13,683 A.2d at 1097 n.10. And aswe observedin Johnson, “[w]here the other crimina conduct isas
seriousasthat involved in this case, the sound exercise of discretion would almost invariably resultin
granting arequest for aningtruction.” 1d. However, Busey did not ask for alimiting instruction. Rather,
hiscounsel expressed satisfaction with thetrial court’ s proposed jury ingtructions, which did not include
an indruction on the proper use of the other crimesevidenceinthiscase. “Inlight of thefact that gppellant
did not request that alimiting instruction be given, the standard of appel late review iswhether plain error
was committed.” Green v. United Sates, 440 A.2d 1005, 1008 n.8 (D.C. 1982); see (James)

Jones, 477 A.2d at 241. We cannot find plain error, or indeed, any error, here.

In contrast to cases involving true Drew evidence, where —as here— “evidence of onecrimeis
inextricably entwined with the evidence necessary to provethat the accused committed the crime charged,”
we have held that thetrial court isnot required to give alimiting instruction sua sponte. (James) Jones,
477 A.2d at 243 (tria court not required to instruct sua sponte with respect to gun possession evidence
offered as proof of an element of charged offense); see also (Ronald) Lee, 471 A.2d at 686 (sua
gponte limiting instruction not required with respect to evidence that defendant possessed knife that might
have been used to commit the crime charged); Smith v. United Sates, 312 A.2d 781, 785 (D.C. 1973)
(testimony went directly to showing guilt and thus no limiting instruction was necessary). Theevidence of
the assault was admitted as evidence of appellant’s prior gun possession —which was proof that the
gppellant possessed the meansto commit the murder. Our review of the prosecutor’ s examinations of the
Joneses and the prosecutor’ s closing arguments satisfies us that the jury was not asked improperly to infer

crimind propengty from the evidence of the prior assault. Moreover, weare mindful that defense counse’s
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falureto request alimiting instruction may well have been atactica decisonto avoid havingthetria judge
emphasizeto thejury the significance of the unfavorable evidence. See (James) Jones, 477 A.2d at 243-
44 & n.30 (defense counsel's decision not to request any cautionary instructions was consistent with his

trial strategy).

Plain error necessitating reversal must be “clear” or “obvious,” United Satesv. Olano, 507
U.S. 725, 734 (1993), and must be so serious that it jeopardized the fairness of thetrial or caused a
miscarriage of justice, Johnson v. United Sates, 520 U.S. 461, 469-70 (1997). Neither requirement
for afinding of plain error ismet here. Thetrid judge committed no error in not giving alimiting ingruction
sua sponte, and in our view the integrity of Busey’strial and conviction is not undermined by the

admission of the “other crimes” evidence in this case without a limiting instruction.

New Trial Motion

Busey also claimsthat he was denied improperly ahearing on hismotion for anew trial based on
newly discovered evidence, i.e., awitnesswho alegedly would testify that he saw some of the government
witnesses attempting to lower abody over abalcony of the apartment building where Dickenswaskilled.
Althoughthisnew witnessdid not himself furnish astatement containing thesefactstothetria court, Busey
proffered the anticipated substance of thewitness stestimony in an affidavit froman investigator. Busey
arguesthat thiswitness s observations not only cast significant doubt on the credibility of the government

witnesses, but aso would have enabled Busey to devel op adefensetheory at trid that Dickenswas robbed
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and murdered by some of those very witnesses and not by him.

“We review the motions judge sgrant or denia of anew trial motion only for abuse of discretion,
and we will uphold the denia of such amotion aslong asthat denia isreasonable and supported by the
evidence in the record.” Townsend v. United Sates, 549 A.2d 724, 726 (D.C. 1988) (citations
omitted). “The prerequisitesfor thegranting of anew tria because of newly discovered evidenceare: (1)
the evidence must have been discovered since thetrial; (2) the party seeking the new trial must show
diligenceinthe attempt to procure the newly discovered evidence; (3) the evidencerelied on must not be
merely cumulative or impeaching; (4) it must bematerid to theissuesinvolved; and (5) of such nature that
inanew tria it would probably produce an acquittal.” Heard v. United Sates, 245 A.2d 125, 126
(D.C. 1968); accord Payne v. United States, 697 A.2d 1229, 1234 (D.C. 1997).

“Generally, a hearing is not required on amotion for anew trial.” Payne, 697 A.2d at 1234.

Rule 33 authorizesthe court, in consideringamotionfor new trid, to ‘ take
additional testimony’ if the case wastried without ajury. Beyond that,
however, the rule says nothing about a hearing, and we have held that a
tria court isnot required to hold ahearing before ruling on suchamotion.
We have upheld thedenid of aRule 33 motion without a hearing when the
tria court, after examining the proffered affidavit of awitness, concluded

that the materia contained in the affidavit would not ‘in all likelihood'
result in an acquittal.

Prophet v. United Sates, 707 A.2d 775, 779 (D.C. 1998) (citations omitted). While we ordinarily
would prefer thetria court to hold ahearing where, as here, the defense proffersareuctant withess whose

testimony could be devel oped further in court and under subpoena, we cannot say that in this case the new
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witness stestimony likely would have produced an acquittal. Even assuming that the withesswould have
testified credibly that he saw particular government witnesses attempting to dispose of Dickens' body, that
would not refute directly the subgtantia evidence (including the evidence of Busey’ sown behavior following
the murder) that it was Busey who robbed and shot Dickenshimself. Although we hesitateto characterize
the proffered evidence asmerely impeaching, weare compelled to agreewith thetria judgethat it would
not belikely to produce an acquittal. Accordingly, we hold that thetria judge did not abuse his discretion

in denying the new trial motion without a hearing.

For the foregoing reasons, we affirm Busey’s convictions.

Affirmed.





