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King, Associ ate Judge: Her man Page was convicted following a jury trial
of first-degree felony nmurder (robbery), robbery, second-degree burglary, and two
counts of second-degree nmurder. He appeals fromthe judgnents of conviction (No.
94-CF-1142), and from the denial of a notion to vacate the judgnent filed
pursuant to D.C. Code 8§ 23-110 (1996 Repl.) (No. 97-CO 246). Al t hough Page
rai ses a nunmber of issues in these appeals, only two require discussion because

they present issues of first inpression. Specifically, Page contends that the
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trial court erred: (1) by using the sane robbery as both the predicate crine for
the felony nurder charge, and as the aggravating factor in sentencing Page to
life without parole; and (2) in ruling that the governnment's notice of intent
to seek a sentence of Ilife without parole nmet statutory and constitutional
requi rements.* W conclude that there was no error on the part of the trial
court, and accordingly affirmboth the judgments of conviction and the denial of
the notion to vacate. However, we renmand the case to the trial court to permt

that court to vacate those convictions that nerge with other convictions.

Al bert Beverly owned an apartment buil ding and adjacent beauty salon in
Sout heast Washington. On Saturday, July 3, 1993, Beverly ejected Page from one
of the apartnments, where he was staying as a guest of tenant Robert Arbuthnot.

Beverly had earlier conplained to the police that Page was "disorderly" and

! Page's other contentions can be dealt with summarily. First, we reject
his argunment that the government presented insufficient evidence to support the
burglary and felony nmurder (robbery) convictions. There was sufficient evidence
fromwhich the jury could infer Page's intent at the tine of entry, see Lee v.
United States, 699 A 2d 373, 383-84 (D.C. 1997), and also infer that the robbery
and the murder were part of one "continuous chain of events." 1d. at 384-86.
Second, Page has not shown that the lack of a particularized unanimty jury
instruction, such that the jury would be required to find that Page killed
Beverly on either one of two separate occasions, jeopardized the fairness and
integrity of the trial. See MKinnon v. United States, 644 A 2d 438, 441 n.6
(D.C.), cert. denied, 513 U S. 1005 (1994). Third, Page has not shown that his
counsel 's performance was deficient or that it prejudiced his defense. See Smith
v. United States, 686 A 2d 537, 546-47 (D.C. 1996), cert. denied, 118 S. Ct. 115
(1997). Finally, the trial court did not abuse its discretion in denying Page's
noti on under D.C. Code 8§ 23-110 wi thout having held a hearing. See M nor wv.
United States, 647 A 2d 770, 776 (D.C. 1994), cert. denied, 516 U S. 935 (1995).



"didn't belong [there]."

Vincent Kenney testified that he net Page at 8:00 p.m that evening.
According to Kenney, Page was agitated over the fact that Beverly had ejected him
and would not et himreturn to retrieve his belongings. As the two nmen tal ked,
Page repeatedly ran to a spot from which he coul d see the open door of the beauty
salon and Beverly within. Before parting ways, Page told Kenney that he was

"going to get [Beverly] for putting himout" of Arbuthnot's apartnent.

Later that evening, Beverly was brutally murdered in the beauty salon. The
nmedi cal exam ner testified that Beverly had been beaten and ki cked to death, and
that his injuries were of a type and severity norrmally seen in "high-velocity
not or vehicle accidents.” The body, when discovered, lay in a large pool of

dried blood, and large blood spatters were found on the wall behind the body.

Kenney testified that he saw Page again at 9:45 that night, with "blood al
over his clothing and his hands." Page told Kenney that "[h]e beat [Beverly] in
the head." Samuel Redman testified that, on the sane night, he and Page entered
the closed salon at Page's suggestion in search of property they could sell. He
testified that upon entering he saw a body on the floor in "a whole I|ot of

bl cod. "

Beverly's body was not discovered until the follow ng Tuesday, July 6. The
sanme day, nunerous itens from Beverly's salon were found in Robert Arbuthnot's
apartnment -- a television, a space heater, two hairdryers, and a drawer

cont ai ning conbs and brushes. Police also found a rent check from hairstylist
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Annie Mae Cerald nmade out to Beverly, and Beverly's keys and identification card.
Ms. Gerald had left the rent check in an agreed-upon hiding place, under sone
jars in a drawer in the salon, before she left the salon the previous Saturday.

Page's fingerprints were found on all these itens, and at the crinme scene

Following a jury trial, Page was convicted of first-degree murder/felony
nmur der (robbery), second-degree burglary, robbery, and two counts of second-
degree nurder.? Page was given consecutive sentences of life inprisonnment
Wi thout possibility of parole ("LWOP') for the felony nurder conviction, and five
to fifteen years inprisonnent for the second-degree burglary conviction, to be
served concurrently with sentences of five to fifteen years for the robbery
conviction, and two terns of fifteen years to life for the two second-degree

mur der convi ctions.

Page contends that the robbery, which was an elenent of felony nurder,
cannot also be used as the aggravating factor to raise his sentence to life
i mprisonment w thout parole under D.C. Code 88 22-2404 (a) and 22-2404.1 (1996
Repl. & 1998 Supp.). Page argues that using the robbery offense for both

purposes anobunts to "double counting" which violates the eighth and fourteenth

2 First-degree murder/felony nmurder, in violation of D.C. Code § 22-2401
(1998 Supp.); robbery, in violation of D.C Code 8§ 22-2901 (1996 Repl.);
second-degree burglary, in violation of D.C. Code 8§ 22-1801 (b) (1996 Repl.)
Page was also charged with, but acquitted of, one count of first-degree
prenmedi tated nurder and
one count of first-degree/purposeful felony nurder (second-degree burglary), also
in violation of D.C. Code § 22-2401. Page's convictions on two counts of second-
degree nmurder were as lesser included offenses of first-degree preneditated
nmurder and first-degree/ purposeful felony nurder.
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amendnments, because "a trial court could find that every [felony nurder] would
fit the definition under 8 22-2404.1 (b)(8), and the code fails to create any

restraint on the arbitrary and capricious infliction of the LWOP provision."

First-degree/felony nurder (robbery), as defined in D.C. Code § 22-2401,

occurs when the accused "wi thout purpose so to do kills another in perpetrating

or in attenpting to perpetrate . . . [a] robbery."” Under D.C. Code § 22-2404
(a), the punishnent for first-degree nmurder is life inprisonment, "except that
the court nmay inmpose a punishment of life inprisonnent wthout parole in

accordance with 8§ 22-2404.1." D.C Code § 22-2404.1 provides that:

(a) If a defendant is convicted of nurder in the first
degree, and if the prosecution has given the notice
requi red under § 22-2404 (a), a separate sentencing
procedure shall be conducted as soon as practicable
after the trial has been conpleted to determ ne whet her
to inpose a sentence of life inprisonment or life
i mprisonnment without possibility of parole.

(b) In determning the sentence, the court shall
consi der whet her, beyond a reasonabl e doubt, any of the
foll owi ng aggravating circunstances exist:

(8 The nurder was conmtted while conmitting or
attenpting to comit a robbery .

The presence of an aggravating factor allows the court to inpose, in its

di scretion, a sentence of life without the possibility of parole.

Page has cited no binding authority holding that the same felony may not
be used both as the predicate offense for the felony nmurder charge, and as the
aggravating factor in inposing life wi thout parole under § 22-2404.1. |Instead,

he relies upon Henson v. United States, 399 A 2d 16 (D.C ), cert. denied, 444
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U S. 848 (1979), where this court sought to determ ne "whether Congress intended
to permit a single prior felony conviction to do double duty," by both raising
a gun possession offense to felony status and serving as one of two prior
felonies required to inpose an enhanced sentence of life for the sanme of fense
Henson, supra, 399 A 2d at 21. W held that such double counting was
i mper m ssi bl e because the statutory provisions were anbi guous on that point, and
we could discern no basis for concluding that the |legislature intended that the
same felony could be used for both purposes. Henson is inapposite in these
ci rcunst ances, however, because there is no anbiguity regardi ng what was i ntended
by the statutory provision applicable here; § 22-2404.1 clearly and
unequi vocal ly sets forth the aggravating circunmstances that allow the court to
consi der an enhanced sentence for first-degree murder, including the conm ssion

of a robbery.?

Page also relies upon an Eighth Grcuit case, Collins v. Lockhart, 754 F.2d

258 (8th GCir. 1985), which addresses the use of aggravating factors that allow

3 Page also directs us to State v. Cherry, 257 S.E. 2d 551 (N.C 1979)
cert. denied, 446 U S. 941 (1980), in which the North Carolina Supreme Court
interpreted the North Carolina death penalty statute to disallow subnm ssion of
the wunderlying felony to the jury as an aggravating circunstance in the
sentenci ng phase when it was the basis for a felony nurder conviction. The
Cherry court was troubled by the potential for unequal treatnment in the fact that
evi dence of preneditation and deliberation was not also a statutory aggravating
factor, see id. at 568 -- unlike the District's statute, which permts a LWOP
sentence based on the fact, for exanple, that the rmurder "was a drive-by or
random shooting," D.C. Code 8§ 22-2404.1 (b)(5), or was "conmitted after
substantial planning." D.C. Code 8 22-2404.1 (b)(11). Even if Cherry were not
di sti ngui shabl e, however, we woul d choose not to follow it particularly in Iight
of the Suprenme Court's decision in Lowenfield v. Phelps, 484 U S. 231 (1988),
di scussed infra. See also Cken v. State, 681 A 2d 30, 52 (M. 1996) ("A felony
may serve as both the basis of a felony nurder conviction and as an aggravat or
under the Maryland death penalty statute."); Stebbing v. State, 473 A 2d 903
916-17 (M. 1984) (declining to follow Cherry).



i nposition of the death penalty for a nurder conviction. Collins, however, was

| ater overrul ed* based upon the Suprene Court's holding in Lowenfield v. Phelps,

484 U.S. 231 (1988). In Lowenfield, the Court affirnmed petitioner's death
sentence, based upon the jury's finding of an aggravating factor. The Court
observed: "To pass constitutional nuster, a capital sentencing scheme nust

"genuinely narrow the class of persons eligible for the death penalty and nust
reasonably justify the inposition of a nore severe sentence on the defendant
conpared to others found guilty of nurder.'" Lowenfield, supra, 484 U S. at 244

(quoting Zant v. Stephens, 462 U. S. 862, 877 (1983)). The Court held that

the fact that the aggravating circunstance duplicated
one of the elenents of the crine does not meke this
sentence constitutionally infirm There is no question
but that the [statutory] schene narrows the class of
death-eligible murderers and then at the sentencing
phase allows for the consideration of mtigating
ci rcunstances and the exercise of discretion. The
Constitution requires no nore.

Id. at 246.

As with the statutes under review in Lowenfield, the District's sentencing
schene, as enbodied in 88 22-2404 and 22-2404.1, narrows the class of nurderers
eligible for the District's ultinmate sentence -- |ife without parole -- to those
convicted of first-degree nurder. The statutes allow the trial judge to consider

the presence of aggravating factors and mitigating circunstances, and to exercise

4 Collins v. Lockhart, 754 F.2d 258 (8th Cr.), cert. denied, 474 U S. 1013
(1985), overruled by Perry v. Lockhart, 871 F.2d 1384, 1393 (8th Cr.)
(overruling in light of Lowenfield, supra), cert. denied, 493 U S. 959 (1989).
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discretion in inmposing the LW sentence.® For Page, the conmission of the
robbery in addition to the nurder "reasonably justif[ied] the inposition of a
nore severe sentence,”" and the trial court did not err by using the sane robbery
as the predicate crinme for felony nurder and as the aggravating circunmstance for

LWOP sent enci ng

Page also contends that the trial court erred in ruling that the
governnent's notice of its intent to seek a |ife wi thout parole sentence was not
defective. He clains further, and for the first tine on appeal, that the notice
failed to specify which particular aggravating circunstance the governnent
intended to rely upon as the basis for this sentence, and therefore that he was

prejudiced in evaluating his pretrial options.

D.C. Code § 22-2404 (a) requires that the prosecution "notify the defendant
inwiting at least 30 days prior to trial that it intends to seek a sentence of
life inprisonment without parole as provided in [D.C. Code] § 22-2404.1." In the

i nstant case, the governnent's notice, filed Decenber 29, 1993, reads:

> Mreover, the inposition of the LWOP sentence in this case was anything
but "arbitrary and capricious."” The trial judge conducted the required separate
sentencing hearing for the felony nurder conviction on Septenber 15, 1994. He
found not only that the government had proven beyond a reasonable doubt the
aggravating circunstance of the nurder having been conmitted during the
conmi ssion of the robbery, but also that the nurder of Beverly "was especially
hei nous, atrocious and cruel," another aggravating circunstance pernitting the
i nposition of a LWOP sentence under § 22-2404.1 (b)(4). The trial court,
however, did not base the LWOP sentence on this latter factor.
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The United States . . . hereby notifies the defendant
and this Court that . . . should he be convicted of
first degree nurder, the United States wll seek a

sentence of life inprisonment wthout parole pursuant to
22 D.C. Code 2404 (a) ("The First Degree Muirder
Amendnent Act of 1992").

Page does not dispute that the notice was tinely. However, he argues that this
notice was defective because it did not specifically cite to 8§ 22-2404.1, or

state a particul ar aggravating circunstance.

W have noted, in the context of enhanced sentence based on prior
convictions, that "[t]he purpose of the statute is (1) to give notice to the
def endant so that he nay reasonably assess whether to plead guilty or proceed to
trial, and (2) to avoid the 'unfairness' of increasing the potential punishment
after the trial has begun." Parker v. United States, 654 A 2d 867, 870-71 (D.C
1995) (citing Arnold v. United States, 443 A 2d 1318, 1327-28 (D.C. 1982)). The
notice given Page by the governnent nmet these requirenents, and we can discern
no basis for applying a different rule to the notice requirenent in § 22-2404

(a).

The notice advised Page that, if he was convicted of first-degree nurder,
the governnent intended to seek |life without parole pursuant to § 22-2404 (a),
which explicitly references § 22-2404.1. The notice was filed three nonths
before the start of Page's first trial (which ended in a mstrial) and six nonths
before the start of his second trial. There is no requirenent in either § 22-
2404 (a) or 8 22-2404.1, or in any other statutory provision, that the notice set

forth the specific aggravating factor or factors that the governnent intends to



10
rely upon as the basis for a LWOP sentence. Moreover, we are aware of no
authority requiring such specificity in the notice. Finally, Page has not shown
that this so-called "defect" affected his pretrial decision-making or prejudiced
his case in any way. Page had nore than adequate notice of the governnment's

intentions so that he could fully and reasonably assess his options.

In sum we reject all of Page's contentions, and affirmthe convictions and
the order denying the notion to vacate. Because sone of the convictions nerge
with the first-degree nmurder conviction, however, we remand to the trial court

to vacate those convictions.?®

So ordered.

¢ As we have suggested in these circunmstances, the trial court sentenced
Page on all counts on which he was convicted, without regard to the possible
merger of some of the offenses. Garris v. United States, 491 A 2d 511, 514-15
(D.C. 1985). W agree with Page and the governnent, however, that sonme of the
convictions nerge and, therefore, should be vacated. Specifically, the robbery
conviction nmerges with the conviction for felony nurder, Lee, supra note 1, 699
A.2d at 382 (citing Catlett v. United States, 545 A .2d 1202, 1219 (D.C. 1988),
cert. denied, 488 U S. 1017 (1989)); and the two convictions for second-degree
nmurder also nmerge with the felony nurder conviction. |d. at 382-83 (citing Byrd
v. United States, 510 A 2d 1035, 1036-37 (D.C. 1986) (en banc)).



