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Bef ore WAaNer, Chi ef Judge, Ruz and Reib, Associate Judges.

Ruz, Associate Judge: We are presented with the recomrendati ons of the
Board on Professional Responsibility in tw consolidated cases against
respondent, John W Karr. |In the first case, referred to as Karr |, the Board
on Professional Responsibility adopted the Hearing Commttee's findings in four
joined disciplinary actions, involving four different clients, that Karr viol ated
various disciplinary rules: DR 6-101 (A)(3) and Rule 1.3 (c) (client neglect and
delay in representing Coopers and Stroup); DR 9-103 (B)(4) (failure to pronptly
return client files to Cooper); Rules 1.2 (c) and 1.4 (a) (failure to consult
with and keep Stroup reasonably informed); and two violations of Rule 8.4 (d)
(failure to cooperate with Bar Counsel in the Benson and Walters proceedings).
The Board reconmends that Karr be suspended for thirty days, rejecting the

recomendation of the Hearing Conmittee that the suspension be stayed for one
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year with a practice nmonitor.* W conclude that Karr comitted five of the seven
violations of the professional rules found by the Board. Thus, we remand the
di sci plinary proceedings that conprise Karr | to the Board for reconsideration

of the proposed thirty-day suspension sanction in |ight of our conclusion.

The second case, Karr |Il, involves DR 2-101 (A), (B) and (C), DR 2-10 (O,
and Rules 7.5 (a) and (d), which prohibit the use of a non-partner's nane in a
law firm nane and |etterhead. The Board decided that Karr violated these
disciplinary rules by including the nane "MLain" in his firms nanme and
| etterhead when Wlliam G MlLain was not Karr's "full-fl edged" partner. The
Board rejected the Hearing Committee's recommendati on that there be no sanction
beyond that inposed in Karr |, and instead recomends public censure for this
vi ol ati on. We di sagree that Bar Counsel has proven, by clear and convincing
evi dence, that Karr's use of MlLain's nane violated the rules and therefore do

not adopt the Board's reconmmendati on of public censure.

At the outset, we note that in review ng disciplinary cases we accept the
findings of fact nade by the Board on Professional Responsibility unless they are
unsupported by substantial evidence of record. See D.C. Bar R X, 8 9 (g)(1)

(1995); In re MLain, 671 A 2d 951, 953 (D.C. 1996) (citing D.C. Bar Rule X, §

! Bar Counsel initially agreed with the Hearing Conmittee's recomendati on.
Before the court, Bar Counsel supports the Board's reconmended sanction. Two
menbers of the Board dissented from the Board recommendation of a thirty-day
suspensi on, adopting instead the Hearing Comrittee's view that the suspension be
stayed conditioned on Karr's successful conpletion of a one-year probationary
period with a practice nonitor.
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9 (g9)(1) (other citations omtted)). Sinmilarly, the Board defers to the Hearing
Committee's findings of fact. See D.C. Bar R X, § 4

(e)(4) and (7); In re Tenple, 629 A 2d 1203, 1208 (D.C. 1993). W "adopt the
recommended disposition of the Board unless to do so would foster a tendency
toward inconsistent dispositions for conparable conduct or would otherw se be
unwarranted.” D.C. Bar R X, 8 9 (g)(1) (1995); see MlLain, supra, 671 A 2d at
954 (citing D.C. Bar R XI, 8 9 (g)(1)). Further, it is Bar Counsel's burden to
establish the evidence of a charge of a disciplinary violation by clear and
convi nci ng evidence. See Board Rule 11.4; In re Benjanin, 698 A 2d 434, 439

(D.C. 1997).

Karr raises numerous issues on exception to the Report of the Board on
Prof essi onal Responsibility. Due to the nultifarious facts involved in the
several disciplinary matters, we wll discuss the charged violations in the

context of the facts of each disciplinary case.

Karr | - The Client-related Violations
No. 94-BG 992

A COOPER CASE

Police Matter.
Karr successfully represented Robert F. Cooper, Jr. in his efforts to be
reinstated into the Metropolitan Police Departnent. Shortly after the court

ordered that Cooper should be reinstated, Cooper tested positive for marijuana
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during a reinstatenent physical exam nation. Wth Karr still representing him
Cooper testified before a police adverse action panel that he had not snopked
mari j uana. After the hearing, however, Cooper informed Karr that he had, in
fact, snoked nmarijuana. Foll owi ng Cooper's disclosure, Karr did not file
proposed findings of fact and conclusions of law with the panel. The panel found
Cooper gquilty of snoking marijuana and Cooper was dismissed from the Police
Depart nent . Karr subsequently filed an appeal before the Ofice of Enployee

Appeal s requesting de novo review.

Cooper testified before the Hearing Commttee that he "was told sonething”
by Karr and that he recalled making an attenpt to discuss the tactical decision
not to file a post-hearing subm ssion, but that he was never given "anything
substantive that nade sense to him" Karr testified that he had informed his

client of his tactical decision not to file a post-hearing subm ssion.?

Karr contends that the Board erroneously concluded that he neglected his
client's interests, in violation of DR 6-101 (A)(3) of the Code of Professiona
Responsi bility, by not filing proposed findings of fact and concl usions of |aw
and by failing to communicate with his client. Karr testified before the Hearing
Conmittee that his failure to file was not a violation of the rule because his
decision not to file proposed findings of fact was within the w de range of
reasonabl e professional judgment and that, in this case, because Cooper had |ied
to the police panel, any truthful proposed findings of fact that Karr could have

filed would have been detrinental to his client's interest. The Hearing

2 The Hearing Committee disregarded Karr's testinmony on this point because
t he di scussion had not been nmenorialized in witing
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Committee and the Board did not credit Karr's testinobny because Karr had sought
and received an extension of tine to file proposed findings. The Board al so
disagreed with Karr's strategy of not filing a post-hearing brief for two
reasons. First, it found that a |lawer's refraining from closing argunent out
of fear of flagging his client's perjury to the fact-finder constituted
abandonnent of a client and that such abandonment was unethical. Second, the
Board disagreed with Karr's trial strategy arguing that if argunments of |aw could
ethically be presented on appeal, as they were, there was no reason not to

present themin the first instance to the police panel.?

Based on the record, we conclude that Bar Counsel did not neet his burden

of proof to establish, by clear and convincing evidence, that Karr's conduct

denonstrates "neglect, i.e., a conscious disregard for the responsibility he owed
to [ Cooper] and a consistent failure to carry out his obligations to [him." In
re Foster, 581 A 2d 389, 391 (D.C. 1990). It was not clearly established that

Karr's failure to file proposed findings of fact was caused by neglect, rather
than by consideration of an ethical dilema posed by Cooper's perjury before the
police panel. See Rule 1.2 (e) ("A lawer shall not counsel a client to engage,
or assist a client, in conduct that the lawer knows is crimnal or
fraudulent."); Rule 1.6 (a) ("Except when permitted under paragraph (c) or (d),
a |lawer shall not know ngly: 1) Reveal a confidence or secret of the lawer's

client.").* Karr's subsequent filing of an appeal before the Ofice of Enployee

3 Karr argues, and the record supports, that only proposed findi ngs of fact
had been requested by the panel.

4 Coment 7 to Rule 1.2 provides:

(continued...)
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Appeal s attests to the fact that he continued efforts on Cooper's behalf and did
not abandon him  Although we do not equate "neglect" sufficient to constitute
a disciplinary violation with constitutional ineffectiveness, we are sinmlarly
mndful in this context not to "second guess" the tactical decisions of counsel.
See Strickland v. Washington, 466 U S. 668, 689 (1984); In re Thorup, 432 A 2d
1221, 1226 (D.C. 1981). Further, although Cooper was clearly frustrated in his
attenpts to comunicate with Karr, Cooper's testinmny does not conpletely
contradict Karr's testinony that there was some comruni cation concerning the
tactical decision post-hearing during what was adnmittedly a tense period in the
attorney-client relationshinp. Accordingly, we disagree with the Board's
determ nation that Karr's "conduct constitutes a straight-forward exanple of

neglect of a client's interests, in violation of DR 6-101 (A)(3)."

Real Estate Files.

Cooper had also retained Karr to represent himin litigation involving a
suit to partition real estate. After Cooper retained new counsel in the matter,
on July 10, 1989, the new counsel informed Karr that he had been retained by

Cooper to represent him in both the police and the real estate nmatters.®

4...continued)

When the client's course of action has already begun and
is continuing, the lawer's responsibility is especially
deli cate. The lawyer is not pernmitted to reveal the
client's wongdoi ng, except where pernmtted by Rule 1.6.
However, the lawer is required to avoid furthering the
purpose, for exanple, by suggesting how it mght be
conceal ed. A lawer nmay not continue assisting a client
in conduct that the |awer originally supposes is

| egally proper but then discovers is crimnal or fraudulent. Wthdrawal fromthe

representation, therefore, may be required.

® Karr continued to represent Cooper for five nonths after the police
(continued...)
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Cooper's new counsel also wote Karr the next day, July 11, 1989, requesting Karr
to send all files relating to both Cooper matters, and, when he did not receive
the files, Cooper's new counsel nmade nunmerous attenpts to contact Karr, to no
avail. Karr testified that he knew he had been fired by Cooper, conceded that
he had pronmised the files to new counsel, and stated that providing them to
Cooper two nmonths |ater was "excessive," and that he was "shocked" at the | apse

of tine.

The Hearing Conmmittee found there was clear and convincing evidence that
Karr failed to return Cooper's files pronptly when he was requested to do so
thereby violating DR 9-103 (B)(4). The Board agrees. Karr argues that the Board
failed to consider his testinony that, pursuant to Karr's invitation, Cooper cane
to his office and obtained the files that had been requested by his new attorney.
Citing In re Foster, 581 A 2d 389 (D.C. 1990), Karr argues that once Cooper
pi cked up the files, Karr no longer had an obligation to provide them a second
time to new counsel, absent a showing that all relevant files had not been
provi ded to Cooper.

Karr's reliance on Foster is misplaced. |In Foster, the court found that
the record was insufficient to sustain a finding, by clear and convincing
evi dence, that respondent did not nmail the client's files when he said he did,
ei ght days after his client's tel ephone nmessage requesting them The evidence
showed only that the client had not received the files. Here, on the other hand,

the record clearly reflects that Karr did not tinely respond to Cooper or his new

5(...continued)
panel's determ nation. However, after Cooper was fired by the Police Departnent,
he discharged Karr and retained new counsel, and filed a conplaint with Bar
Counsel against Karr.
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counsel. Although Karr argues that he nmade the files available to Cooper and
t hat Cooper collected sone of the docunments, Karr al so conceded that the tine was
excessive fromthe tinme the files were first requested on July 11, 1989, to the
time Karr actually turned over the files to Cooper's new attorney on Septenber
25, 1989. The facts clearly show that the request for the files was reasonabl e
and that Cooper's new counsel was diligent in his attenpts to obtain them Thus,
Karr's failure to return the files promptly, pursuant to his client's request,
was a violation of DR 9-103 (B)(4). See In re Landesberg, 518 A 2d 96, 102 (D.C.

1986) .

B. STROUP CASE

Late Filing of the Brief.

Keith Stroup, an attorney, retained Karr to represent himin defending a
wage garni shment proceeding for child support. |In connection with this matter,
Karr requested additional tine to brief several issues and assenbl e paynments by
Stroup. Karr was granted an extension and was ordered to file pre-hearing briefs
no later than January 7, 1991, with a hearing on the nerits to be held on
February 11, 1991. Stroup testified that he and Karr had agreed on a division
of work in preparation for the February hearing and that he specifically
requested an opportunity to reviewthe briefs prior to their filing. Karr filed
the papers on February 8, 1991, thirty days late, three days before the schedul ed
hearing, and w thout moving for an extension of tine. Karr concedes that he did
not provide a copy of the brief to Stroup which would have allowed himto revi ew

the brief before it was filed with the court.
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Karr testified that the brief was filed late because he attenmpted to
di ssuade his client from naking argunents intended solely to delay the proceeding
and for other inproper purposes. He also testified that the late brief was
nevert hel ess accepted by the court and achi eved the maxi num possible result for

St roup.

The Hearing Committee concluded that Karr violated Rule 1.3 (c) (failure
to act with reasonabl e pronptness in representing client) because he failed to
tinmely file the brief or to request a continuance, and Rules 1.2 (a) (failure to
consult with client as to neans by which objectives of representation are to be
pursued) and 1.4 (a) (failure to keep his client reasonably infornmed about the
status of a matter and failure to conply wth reasonable request for
information), as he did not consult with his client and failed to provide his
client with a draft of the brief as had been repeatedly requested by his client.

The Board agrees with the determ nations of the Hearing Committee.®

Based on the evidence of record, we conclude that even though Karr failed
to nove for an extension of time to file the brief and was late in filing the
brief, Karr's actions do not constitute neglect in violation of the disciplinary

rules. Karr's actions do not fall within the definition of "neglect" set forth

& Neither the Hearing Comrittee nor the Board deternined that there was
cl ear and convincing evidence that Karr conmitted the other violations of which
he was charged in connection with his representation of Stroup:

Rule 1.1 (failure to provide conpetent representation),
Rule 1.3 (a) (failure to represent his client zeal ously
and diligently), and Rules 1.3 (b)(1) and (b)(2)
(intentional failure to seek his client's [|awful
obj ectives).
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inln re Reback, 487 A 2d 235 (D.C. 1985), (per curiam aff'd. in relevant part,
513 A . 2d 226, 228 (D.C. 1986) (en banc). Under Reback, a finding of neglect
i nvol ves nore than a single act or onission and "cannot be found if the acts or
om ssions conpl ai ned of were inadvertent or the result of an error of judgnent
made in good faith.” 1d. at 238. W disagree with the Hearing Committee and the
Board's conclusion that Karr's failure to timely file the brief was neither
i nadvertent nor the result of an error of judgnent made in good faith. The
evidence in the record supports Karr's contention that the delay in filing the
brief was the result of Karr's struggle with his client's insistence on del ayi ng
t he proceedi ngs as much as possi bl e and on making inproper argunents. Although
Karr omtted requesting an extension of tinme to file the brief, the record does
not clearly and convincingly establish client neglect under Reback in |ight of
the fact that Karr did, in fact, file a brief, which was accepted by the court.

Thus, we disagree with the Board's conclusion that Karr violated Rule 1.3 (a).

Failure to provide client with copy of brief.

Karr contests the Board's determination that he violated Rules 1.2 (a) and
1.4 (a) for his failure to provide Stroup with a draft of the brief before it was
filed. Karr conceded that he should have provided Stroup with a copy of the
brief before it was filed, but presented evidence that the substance of the brief
had been discussed with Stroup by both Karr and his law clerk and that Stroup
acknowl edged the brief contained his main argunents and was satisfactory. We
conclude there was substantial support for a finding that Karr did not conply
with Rule 1.4 (a) when he failed to provide a copy of the brief to his client,

as requested. W disagree, however, that Karr's failure to provide a copy of the
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brief to his client also constitutes violation of Rule 1.2 (a).” Nothing in the
record supports that Karr did not abide by his "client's decisions concerning the
obj ectives of representation" or failed to "consult with [his] client as to the
means by which they are to be pursued.” Rule 1.2 (a); cf. In re Stanton, 470
A 2d 272, 277 (D.C. 1983) (noting that counsel's failure to assist client in
entering plea "goes beyond neglect and rises to the Ievel of conduct condemed
by the disciplinary rule that prohibits intentional failures to pursue the

client's objective").

C. BENSON & WALTERS CASES

The Hearing Committee found that Karr ignored letters sent to him by Bar
Counsel in connection with these disciplinary matters. In both cases, Karr
finally provided the requested material to Bar Counsel. Karr concedes his
disciplinary violations in these natters. W agree with the Hearing Conmittee

and the Board that Karr violated Rule 8.4 (d).

D. SANCTI ON
Karr claims the Board erred in concluding, contrary to the Hearing
Committee's and Bar Counsel's initial recomendation, that there were no

extenuating circunstances in Karr's life at the tine of the alleged violations.

" Rule 1.2 (a) provides:

A lawyer shall abide by a client's decision concerning

t he objectives of representation, subject to paragraphs

(c), (d) and (e), and shall consult with the client as

to the nmeans by which they are to be pursued. A |awer
shall abide by a client's decision whether to accept an offer of settlenment of
a matter. In a crimnal case, the |awer shall abide by the client's decision,
after consultation with the lawer, as to a plea to be entered, whether to waive
jury trial, and whether the client will testify.
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Specifically, the Board did not take into account that during the tinme of the
al |l eged violations, Karr suffered the death of his father, nother and sister, and
went through a divorce fromhis wife and partner in the firm The latter |eft
him with the care of two children and responsibility for the firm s business
without the help of his former wife and |aw partner. There was testinony
indicating that this was a traumatic time for Karr, personally and in his |law
practice, and that in response to these crises Karr "drowned" hinself in his work
and over-extended hinself. Al though the Board did not find any extenuating
ci rcunst ances, the Board considered other factors in nitigation in reaching its
recommended sanction. The Board recognized that in his thirty-five years as an
attorney, Karr has earned a reputation as a highly skilled and devoted advocate
of the poor. Ral ph Tenple, Karr's counsel in the present case, and Karr
testified that they have devised a systemto help Karr correct any shortconi ngs
in his practice and to help avoid any neglect and inattention in the future
simlar to the charges in the present disciplinary action. Karr acknow edged his

nm stakes and indicated that it is unlikely they will recur

The Board rejected Bar Counsel's and the Hearing Committee's reconmendati on
that the suspension be stayed and that a practice nonitor be appointed for one
year. The Board was of the view that probation with a practice nonitor was
unnecessary because there was no indication that Karr's |apses were the result
of "disorganization" or faulty systens. The Board considered that Karr had
previously been disciplined for violations of ethical rules.? The past

violations, in conjunction with the violations in the case at hand, convinced the

8 In 1977, Karr was reprimnded for failing to cooperate with Bar Counse
and in 1983, he was informally adnmoni shed by Bar Counsel for neglect.
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Board that the sanction should exceed an informal adnonition and that Karr shoul d
be suspended for thirty days. The Board seens to have determi ned the sanction
based on cases inposing thirty-day sanctions for sinilar behavior.® However, in
addition to neglect, npbst of those cases involved the attorney's dishonesty,
wi thhol ding of client funds or misrepresentation, all of which are absent in
Karr's case. Karr was late in filing briefs and in turning docunents over to new
counsel, but did not engage in dishonest behavior, wthhold funds or nmake
nm srepresentations to his clients. Moreover, in one of the cases in which a
thirty-day suspension was inposed, In re Stow, supra n.9, where the attorney
neglected a crimnal appeal, the thirty-day suspension was stayed and the
attorney was given a one-year probation and a nonitor. While Karr's conduct
undoubtedly caused sonme aggravation to his clients and the courts, there was
sparse evi dence presented of harmdone to his clients' causes. Although at first

glance, Karr's alleged violations were nore nunmerous than Stow s, Karr never

°® Conpare In re Dietz, 633 A 2d 850 (D.C. 1993) (thirty-day suspension
i nposed for neglect of divorce case, failure to return fee paid by client, and
failure to abide by prom se to hearing committee), Inre Stow, 633 A 2d 782 (D.C.
1993) (thirty-day suspension with stay and one year probation with a nmonitor for
violation of DR 6-101 (A)(3) for neglecting client matter by failing to handle
crimnal appeal), Inre Ontell, 593 A 2d 1038 (D.C. 1991) (thirty-day suspension
for two instances of negl ect under DR 6-101 (A (3), coupled with
m srepresentations to the client), In re Foster, 581 A 2d 389 (D.C. 1990)
(thirty-day suspension for neglect under DR 6-101 (A)(3), intentional failure to
seek client's lawful objectives, and intentional failure to carry out contract
of enploynent), In re Banks, 577 A 2d 316 (D.C. 1990) (thirty-day suspension for
negl ect under DR 6-101 (A)(3), resulting in action beconing tine-barred), and In
re Dory, 552 A 2d 518 (D.C. 1989) (thirty-day suspension for neglect under DR 6-
101 (A)(3) for doing nothing in a case for a period of three years), with In re
Santana, 583 A . 2d 1011 (D.C. 1990) (sixty-day suspension for neglect of two
separate matters, including failure to file docunents, failure to comunicate
with clients after receiving pre-paynent, and failure to notify clients of change
of address when considered with failure to return unearned fees as prom sed, |ack
of contrition and harm and aggravation caused to clients), and In re Stanton, 470
A .2d 281 (D.C. 1983) (sixty-day suspension for neglect and for tw acts of
intentional failure to seek client's |awful objective).
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abandoned any of his clients as was the case in Stow. Indeed, in each case Karr

foll owed through on his client representation until he was replaced by substitute

counsel .

The Board's recommended sanction is based on its conclusion that Karr
committed violations of six disciplinary rules when he took, or failed to take,
seven different actions. W adopt the Board' s determ nations that Karr viol ated
three disciplinary rules with respect to five of these incidents: violation of
DR 9-103 (B) (4) for Karr's failure to return Cooper's files; violation of Rule
1.4 (a) for Karr's failure to file for an extension of tine to file a brief and
provi de Stroup, as requested, with a copy of the brief prior to its filing; and
two conceded violations of Rule 8.4 (d) for failure to cooperate with Bar Counse
in the Benson and Walters matters. As to the other two incidents, Karr's failure
to file proposed findings of fact in the Cooper police reinstatenment case and
Karr's failure to tinely file a brief in the Stroup child support case, we find
that Bar Counsel did not neet his burden of proving the violations by clear and
convi nci ng evidence. W also have concluded that Karr's failure to provide his
client with a copy of the brief does not violate Rule 1.2 (a). Thus, we agree
with the Board that Karr comritted five violations of the professional rules; not
the seven that the Board recommended. Because we defer to the Board on matters
of sanction, and in light of the split of opinion on the appropriate sanction at
various stages of the proceeding, see note supra, we renmand Karr | to the Board

for reconsideration of the proposed sanction in Iight of our conclusions.
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Karr |l - The Firm Nane

No. 95-BG 562

From May 1986 to March 1993, Karr's law firm operated under a nane which
i ncluded the last nane of Wlliam G MlLain. Initially, the letterhead showed
the firms nane as "Karr, Lyons and Ml ain;" after Karr's divorce fromone of the

firms partner, the successor firmwas nanmed "Karr and MlLain."

The Hearing Conmittee determ ned, by clear and convincing evidence, that
because McLain was not a partner in Karr's firmduring the 1986-1993 period, Karr
had violated DR 2-101 (A), (B)(6) and (C), and DR 2-102 (C) with respect to the
use of MLain's nanme prior to January 1, 1991, and Rules 7.5 (a) and (d), wth

respect to use of his nane after that date.*® Before the Hearing Conmittee

©  From May 1986 through Decenber 31, 1990, respondent's conduct was subject
to the District of Colunbia Rules of Professional Responsibility; after January
1, 1991, respondent's conduct was subject to the District of Colunbia Rules of
Pr of essi onal Conduct .

Di sciplinary Rule 2-101 provided:

(A A lawer shal | not knowi ngly nmake any
ni srepresentation about his or her ability, background,
or experience . . . or any other aspect of a proposed

prof essi onal engagenent, that is false, fraudulent,
nm sl eadi ng, or deceptive, and that m ght reasonably be
expected to induce reliance by a nenber of the public.

(B) W t hout [imtation, a false, fraudul ent,
m sl eadi ng, or deceptive statenent or claim includes
statenent or clai mwhich:

(6) Contains a representation or inplication that is

likely to ~cause an ordinary prudent person to

m sunderstand or be deceived or fails to contain

reasonabl e warni ngs or disclainmers necessary to nake a
(continued...)
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evi dence was presented that MlLain had worked in Karr's firmas an enpl oyee from
1975 until 1986. Beginning in 1986, when MLain became a nenber of the bar,
until 1993, his nane appeared in the law firms nane. |In 1991, MlLain accepted

a one-year teaching position at the District of Colunbia School of Law and was

(... continued)
representation or inplication not deceptive.

Di sciplinary Rule 2-102 provided:

(O A lawyer shall not hold hinself out as having a

partnership with one or nmore other |awers or
prof essional corporations unless they are in fact
partners.

Et hi cal Consideration 2-13 to D.R 2-101 stated:

In order to avoid the possibility of nisleading persons

with whom he or she deals, a |lawer shoul d be scrupul ous

in the
representation of his or her professional status. One should not hold oneself
out as being a partner or associate of a law firmif he or she is not one in
fact, and thus should not hold oneself out as a partner or associate if he or she
only shares offices with another |awyer.

Since 1991, Rule of Professional Conduct 7.1 provides in pertinent part
that "a lawer shall not make a false or msleading conmunication about the
| awyer. "

Rule 7.5 further provides in pertinent part:

(a) A lawyer shall not use a firmnane, |etterhead, or
ot her professional designation that violates Rule 7.1.
A trade nanme may be used by a |lawer in private practice
if ... [it] is not otherwise in violation of Rule
7. 1.

(d) Lawyers may state or inply that they practice in a
partnership or other organization only when that is the
fact.

Comment 2 to Rule 7.5 states that "with regard to paragraph (d), |awers
sharing office facilities, but who are not in fact partners, may not denom nate
t hensel ves as, for exanple, Smith and Jones, for that title suggests partnership
in the practice of Law. "
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expected to return full-time to law practice. During that tinme he worked for the
firmon an intermttent basis and no longer received a regular salary fromthe
firm but his nane renmained as part of the firmnnane. Sonetine in the latter
hal f of 1992, MlLain undertook a full-time teaching position with the | aw school
and he advised Karr that his nane should be renoved from the firm nane in
conpliance with ABA standards. MlLain's name was not renoved fromthe | etterhead

until March 1993, triggered by Bar Counsel's investigation.

The Hearing Committee found, based upon a stipulation filed by the
parties,® that during the tinme MLain's nanme was part of the firm nane "the
rel ationship between [Karr] and M. MlLain was not a partnership within the
contenplation of these rules." Specifically, the Hearing Committee noted that
there was no partnership agreenent, MlLain had no ownership interest in the firm
and exerci sed no nmanagenent or deci sion-nmaking authority. The Hearing Committee
found that McLain received a salary and bonuses when profits were avail able, but
did not share in the firms | osses. The Hearing Committee also found that
McLain's sworn testinony in two previous matters that he saw hinself as a

sal ari ed enpl oyee, and not a partner, destroyed the mutuality of intent to form

1 The stipulation provides in relevant part that:

Respondent was associated with WIliam G MlLain,
Esquire, in the practice of law from 1975 to present.
There was no witten partnership agreenment. M. MlLain
had no equity interest in the firm He received a
sal ary and bonuses when profits were good. He drew no
salary when there were insufficient funds. M. MlLain
has testified that he had responsibility, along wth
respondent, for all client matters of the firm He also
has stated that he was not responsible for the debts of
the firm
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a partnership required by law. See Beckman v. Farner, 579 A 2d 618, 628 (D.C

1990) .

The Board al so concludes that no partnership existed. Mreover, the Board
appears to interpret disciplinary rules as requiring MlLain to have been Karr's
"full-fledged" partner before he could be included in the firmname. As there
was no disclainmer in the firmis name as to MlLain's status in the firmand the
public may have been misled,? the Board found that Karr had violated the

disciplinary rules and recomends that this court inmpose a public censure.®®

Whet her a partnership exists depends on the actions and intent of the
parties. Id. The Board argues that Karr's contention that MlLain was a partner
is insufficient, because McLain did not have the required intent to be a partner.
The Board relies on MLain's sworn testinony in two other proceedings, an action
filed in the Landlord Tenant Division of the Superior Court against MLain for
rent allegedly due to the firmis landlord and a disciplinary proceedi ng brought
agai nst McLain by Bar Counsel. |In both proceedings MLain testified that he was
an enpl oyee of the firm without any ownership interest. Mor eover, the Board

points out that there was no witten or verbal partnership agreenent.

Karr contends that under general principles of partnership law, even if

McLain was not a full-fledged eqHP LaserJet |ID/ Series |l (Addl.)HLISIA PRS

2 The firms landlord apparently was led to believe that MLain was a
partner because it sued MLain for the firms rent.

3 The Hearing Conmmittee reconmended that there be no separate sanction for
what it deened to be Karr's "technical violation" of the rules concerning the |aw
firm name.
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sign the firms checks and was ethically and legally responsible for all cases

handl ed by the firm According to Karr, those factors made MLain his partner.

The question whether MLain was a partner of sonme kind in the Karr firmis
a question of ultimate fact not clearly resolved against Karr. See Tenpl e,
supra, 629 A 2d at 1208.* The stipulated facts agreed upon by Karr and Bar
Counsel could support Karr's contention that MLain was a non-equity partner.
McLain did not testify before the Hearing Committee in this case about his
understanding of his relationship with Karr in the law firm The Hearing
Conmittee's and the Board's reliance on MlLain's testinony in other cases to
di spose of the partnership issue in this proceeding is problematic. In the
| andl ord-tenant case, the landlord sued McLain as a partner for the firm s back
rent. Al t hough MlLain's testinony was under oath, it was clearly against his
interest in that case to testify to his partnership status in the firm The suit
was ultinmately settled by Karr w thout adjudication of MLain's liability or
determi nation of his partnership status. Wth respect to MLain's testinony in
his disciplinary case, MLain withdrew his exceptions on the law firm nane issue
and did not brief the matter before this court. As the reconmended sanction for
McLain did not turn on his violation of the rules concerning the firm nane, the
court did not address the issue whether a partnership existed and whether use of

McLain's nane in the firmname violated the disciplinary rules.*® See MLain,

¥4 W note that the Hearing Conmittee reached its determi nation that there
was no partnership under the heading "Conclusions of Law. "

% |n MlLain's disciplinary proceeding the evidence was undi sputed that
McLain was not a partner of the firm and the issue was whether an associate
(continued...)
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supra, 671 A .2d at 953. Moreover, MlLain's disclainer of partnership status in
t hose two specific proceedings nust be evaluated in the context of a seven-year
course of conduct during which he permtted his name to be included in the |aw
firmnanme and presunmably, consistent with the firm nanme, held hinself out to be
a partner in the firm Therefore, on the record before us we cannot conclude
that there is substantial evidence of record that clearly and convi ncingly shows

there was no partnership between Karr and MLai n.

The further, precise question reached by the Board, whether the
disciplinary rules are violated by inclusion in the firm nane of soneone who is
not a "full-fledged" partner, is an issue of first inpression in this court
Karr argues that it is common and proper for firnms to identify some of their non-
equity salaried nenbers as partners and that MLain was such a partner.
According to Karr, this practice is common anong large law firnms; and, if it is
proper for large firnms to have different categories of "partners” listed in their
| etterhead, Karr argues it is also proper for snall practitioners. The Board and
Bar Counsel contend, on the other hand, that only full equity partners who share
in the profits and |osses of the firm and who have decision-maki ng power over
firmmmatters may have their nanes appear in the firmls name. According to Bar
Counsel, "no law firm of which Bar Counsel has been made aware includes the name

of non-partners on the letterhead as part of the firms nane. Nor is there

5(...continued)
violated the rules if he allowed his name to be used in the firm name. Karr
sought but was denied an opportunity to intervene in MLain's case and therefore
had no opportunity to question MlLain during the course of the proceedings
concerning his status in the firm
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evidence that any large firmin this jurisdiction has included the nanme of a non-

equity, salaried partner in the firms title."?®

The scope of the rules and whether there has been a violation of the rules
nmust be ascertained in the light of the purpose of the rules. Karr argues that
he did not violate the disciplinary rules because it is generally recogni zed that
being a "partner" does not necessarily entail ownership, an equity-based portion
of profits, or absolute nanagerial control. He argues that the purpose of the
rules is the protection of the public and that internal firm financial and
governance details are of little interest to clients whose real concerns are the
capability, experience and higher level of responsibility of the individua
| awyer representing their interests. While we recognize those factors are
certainly inportant to any client, we also agree with Bar Counsel and the Board
that the purpose of having partners accurately identified as such, whether in the
law firm s nane or otherwise,' is so that the public is not msled. When it
cones to the issue of liability, what becones nost inportant is who wll be

financially responsible to the client.®®

% No evidentiary support is proffered for their respective propositions by
ei ther Karr or Bar Counsel.

7 We find no support in the rules for Bar Counsel's apparent distinction
between the identification of a non-equity salaried colleague as a "partner"” and
the use of such a person's nane in a firm nane. Rule 7.5 (a) of the Rules of
Prof essi onal Conduct refers to "firm nane, letterhead or other professional
designation,” and prohibits the inclusion in those designations of a "false or
m sl eadi ng conmuni cati on about the lawer"” as prohibited by Rule 7.1. The Code
of Professional Responsibility nade no express reference to the firm nane.

®  \We are aware, of course, that vis-a-vis third parties, a |awer whose
nanme appears in a law firm nane may be |iable as partner by estoppel. See
Beckman, supra, 579 A 2d at 627
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W do not need to address what seens to be a conplex issue of perhaps
uncertain resolution: the scope of the prohibition in the disciplinary rules with
respect to use of the appellation "partner" or the use of |awers' names in a | aw
firmnanme in the context of the varied fornms of |awer participation in law firnms
that have developed as a consequence of the growh of law firns, intense
conpetition and the increased nobility of |awers and | aw practices. Suffice it
to say that, in this case, we cannot conclude that Bar Counsel met his burden to
prove that Karr violated the rules by clear and convinci ng evidence. Under the
Code of Professional Responsibility, DR 2-101 provided that "a | awer shall not
knowi ngly make any m srepresentation . . . that mght reasonably be expected to
i nduce reliance by a nenber of the public.” (Enphasis added.) Since 1991, the
Rul es of Professional Conduct provide, in Rule 7.1, that "a | awyer shall not nake
a false or misleading comunication about the |awer or the |awyer's services."
(Enphasi s added) Both wunder the Code and under the Rules, it would be
m sl eading to represent soneone as a partner who is not "in fact" a partner. DR
2-102; Rule 7.5 (d) and Cnt. 2. Based on the stipulated facts of this case,
however, we cannot deternmine that there was not "in fact" sonme sort of a
partnership between Karr and MlLain -- albeit not a "full-fledged" partnership.
Moreover, the rules do not describe what kind of partnership is intended, whether
only "full-fl edged" partnerships, as the Board and Bar Counsel urge, or whether

the rul e envisions other arrangenents recogni zed as partnershi ps under |aw. See

Beckman, supra, 519 A 2d at 628

Based on the stipulated facts and in light of the uncertainty surroundi ng
the scope of the rules, Bar Counsel did not nmeet his burden of show ng, by clear

and convincing evidence, that Karr "know ngly" msrepresented or nade "fal se or
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nm sl eadi ng" comruni cati ons when he represented to the public, by neans of his
firms nane and stationery, that MlLain was a "partner"” in the firm Thus, we
conclude that Karr did not violate the disciplinary rules when he included

McLain's name in the firmletterhead during the period 1986 to 1993. %

Accordingly, the case is remanded to the Board on Professional

Responsibility for reconsideration of sanction in Karr | and for dism ssal of

Karr 11.

Remanded.

¥ In light of our conclusion that there was no violation, we need not
address the appropriateness of the recommended sanction of public censure. W
also need not address Karr's argunments that Board nenbers with non-equity
partners in their law firms shoul d have recused thensel ves from consi deration of
this case and that enforcenment of the rule against himis discrimnatory because
of what he alleges is the practice of large law firms of identifying as
"partners" persons who are non-equity salaried | awers with the firms.





