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Before STEADMAN, FARRELL, and ReID, Associate Judges.

ReID, Associate Judge: Asaresult of appelant Betty Newel I’ s February 1989 fdl onanicy
sdewalk infront of aDistrict of ColumbiaPublic School where she worked, sheand her husband,
appdlant Andrew Newdl, filed awrongful desth, survivad, and negligenceaction on April 20, 1990 agangt
gppellees, the Didrict of Columbiaand severd public school employees, dleging, inter alia, that ther
negligence wasthe proximate cause of the pre-birthinjury to and deeth of thar infant son, Andrew Newell,
11, asswdl asMrs Newd|’sinjury and Mr. Newdl’ slossof consortium. - Beforethe avil action wasfiled,
Mrs. Newell lodged aworkers compensation claim for disability benefitswith the Department of
Employment Services (“DOES’). On August 14, 1992, afina compensation order wasissued, by the
Deputy Director for Labor Standards, affirming the hearing officer’ srecommended award of disability

Income benefits as well as medical expenses relating to the 1989 fall.
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Appdlantsthen dismissed Mrs Newd |’ snegligenceand Mr. Newdl’ slossof consortiumcdams
inthedivil action, and moved for partid summary judgment on their wrongful desth and surviva actions,
onthegroundsof resjudicata, issue precluson, and collaterd estoppd, asto cartan factsrdaingto Mrs,
Newdl’sinjury, including its cause. The motion was denied and the case proceeded to trid. Thejury
foundinfavor of the Didrict on theissue of negligence and the proximeate cause of theinjury to and degth
of Andrew Newdl, I11. Subsequently, thetria court denied appe lants motion for anew trid, and/or

judgment notwithstanding the verdict.

On gpped, gppdlantscontend, inter alia, that thetrid court erred by (1) denying their maotion for
anew trid or judgment notwithstanding theverdict; (2) refusngtoingruct thejury that theDigtrict’s
violation of its“snow and iceemergency regulations. . . condtituted evidence of negligence’; and (3)
denyingtheir pre-trid mationfor partid summeary judgment based onthefactud findingsinMrs. Newdl’s

workers compensation proceeding. Finding no trial court error or abuse of discretion, we affirm.

FACTUAL SUMMARY

Therecord on apped revedsthefollowingfacts. OnFebruary 6 or 7, 1989, Mrs. Newdl, a42
year old secretary at Ballou High School who was then 19 weeks pregnant, reported towork. The
westher was bad dueto degting. Mrs. Newel remained in her car until the deeting stopped. AsMrs.
Newd| exited her car and began walking towardsthe school door, shedippedand fdl onan untrestedicy
gdewdk. Afterthefdl, shenoticed that her undergarmentswere wet either from abladder discharge or
leaking amniotic fluid. Despite the perd stent wetness, she continued to work until February 14, 1989,

when her water broke while she was at work.
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Later ontheday that her water broke, Mrs. Newd |’ s hushand took her to the doctor’ soffice. Dr.
Hise Smith diagnosad thewetnessaslesking anniaticfluid. Duetotheleskingamniaticfluid, Mrs Newell
was hospitalized from February 14, 1989 until April 29, 1989. On April 26th shegavebirthtoa
premature child at 29 weeks. The child had complications and died 12 hours after birth.

At tria on their wrongful desth and surviva actions, the Newells argued, inter alia, that the
Didrict’ snegligenceinfaling to dear off or treat the Sdewaksin accordance with its Snow Emergency
OperationsPlanfor D.C. Public Schodls, led toher fal and theinjury which resultedinthewrongful degth
of Andrew Newell, I11. In particular, the Newd|s argued that it was Mrs. Newd I’ sfal on February 6,
1989, infront of Balou High School, which caused her amniatic fluid to begin lesking and led to Andrew

Newell’s infection and premature birth.

Tocounter theNewd|s assartions, the Didtrict presented evidence which showed thet prior to her
1989 fdl, Mrs. Newd | had had anumber of unsuccessful pregnancies: "two of which. . . resultedin
spontaneous abortion or late miscarriage, one of which wasaterm delivery, and one pregnancy that
resulted in premature rupture of membranesand subssquent premature ddlivery prior to this pregnancy.”
Further, Dr. Jeffrey King tedtified that “[Mrs. Newell’ 5| pregnancy was complicated obvioudy by her
advanced age. Itwascomplicated by her history of having undergone premature rupture of membranes
inaprior pregnancy.” Inaddition, Dr. King testified thet arupture of membranes, as confirmed by Dr.
Smith during Mrs. Newd |’ sFebruary 14, 1989 doctor’ svisit, caused the* gush of amnio [fluid]” and
continud leskage. Dr. King dso tedtified that the spontaneous rupture of membranes, in hisopinion, led
to Andrew Newell, 111 spremature birth and degth, and that Mrs. Newd |’ sfall on February 6, 1989, was

! At trid, Dr. Sharon Lee Marban testified that Andrew Newdl, 111’ sautopsy confirmed thet hislungs
had aninfection from agrowth of bacteria, and that hypoplasawasthe primary cause of degth. Further,
Dr. Marban tedtified thet in her opinion, thelack of amniotic fluid received by the baby dueto theleskage
of amniotic fluid, was the direct cause of the baby’s hypoplasia.
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not of sufficient forceto rupture her membranes. Beyondthis, Dr. King testified that SnceMrs. Newell
had had aprevious miscarriage dueto ruptured membranesshewasat arisk “may betwototwo-and-a
half timesasgreat” ashaving subseguent miscarriagesdueto ruptured membranes. [naddition, oneof the
Didrict’ sdefenses gopeared to be that Mrs. Newd | was contributorily negligent or assumed therisk of
getting out of her car when deat was on the ground because sheknew it was dangerousto be on the Street

in such weather.

Thejury was presented with agenera verdict form. On December 11, 1992, thejury foundin
favor of the Digrict. On December 19, 1992, the Newd Isfiled amation for anew trid and/or judgment
notwithstanding theverdict. OnMarch 5, 1993, themotion wasdenied and gppd lantstimely appeded.

ANALYSIS

Denial of "motion for new trial and/or judgment notwithstanding the verdict"

The Newells contend that the trial court erred by not granting their motion for judgment
notwithganding the verdict Sncethey had “met their burden of proof on every dement of negligence” and
becausethetria court committed reversibleerror by giving instructionsto thejury whichimputed the
contributory negligence and assumption of risk of the mother to theinfant.? " Generally, amotion for
judgment after trid and verdictisgranted only in'extreme cases." United MineWorkersof America,
Int'l Unionv. Moore, 717 A.2d 332, 337 (D.C. 1998) (quoting Daka, Inc. v. Breiner, 711 A.2d 86,

2 Appdlantsadso assart thet thetria court erred by "excluding dl damagesintherr wrongful deeth case
exceptingmedica careand buria cogtsof thedecedent.” However, wedo not addressthisargument given
our disposition of the case.
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96 (D.C. 1998) (citation and interna quotations omitted)). ""We review the denia of such amotion
deferentidly. Reversal iswarranted only if no reasonable person, viewing theevidencein thelight most
favorabletotheprevalling party, could reech averdict for thet party.™ Id. (quoting Daka, supra, 711 A.2d
a 96 (citation and internd quotations omitted)). See also Oxendinev. Merrdl Dow Pharm.,, Inc., 506
A.2d 1100, 1103 (D.C. 1986). Wereview thetrid courtsdenid of amotion for new trid "only for abuse
of discretion.” 1d. "Tograntamotion for anew trid, thetrid court must find thet the verdict isagaing the
weight of theevidence, or that therewould beamiscarriage of judticeif theverdict isalowed to sand.”
United MineWorkers, supra, 717 A.2d at 337 (citing Gebremdhin v. AvisRent-A-Car Sys,, Inc., 689
A.2d 1202, 1204 (D.C. 1997)).

"[V]iewingtheevidenceinthiscaseinthelight most favorableto the prevailing party,” we condlude
that areasonablejuror could find for the Didrict. Theevidenceat trid showed that Mrs. Newel had a
history of miscarriages, andthus, areasonablejuror could find that the premature birth and the death of
Andrew Newell, |11 was caused by factors other than Mrs. Newdl'sdip and fal on February 6, 1989.

The Newd|schdlengethetrid court’ sjudgment, firdt, by arguing that amiscarriage of justice
resulted when thetrid court refused to givejury ingtruction 5-15° which, at thetime of trid, Stated that
whereaparent and child assert separate causes of action, “ contributory negligence on the parent’ s part
aone preventsonly the parent’ srecovery, and not that of thechild.” They contend thet thetrid court hed

® Jury instruction 5-15 (1981) stated:

Inthis case, there are two plaintiffs, aparent and his (her) child, each
asserting separate causes of action asaresult of the child'sinjury.
Contributory negligence on the child's part hasatwofold effect: 1t will
prevent both his (her) recovery and that of his (her) parent. However,
contributory negligence on the parent's part one prevents only the
parent's recovery, and not that of the child.

(Jury instruction 5-15 (1981) has been superseded by jury instruction 5-16 (1998)).
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an obligation to read jury ingruction 5-15 snce Andrew Newdl, 111 wasa“viable child’ because hewas
born dive after hisinjury in the womb, and thus, he had a separate cause of action from his mother.
Therefore, hismother’ s contributory negligence may not beimputed to him. TheDidgtrict arguesthat
Andrew Newdl, 11 wasnot a“viablechild” at thetime of injury and that thetria court did not err in
refusingto giveingtruction 5-15. Moreover, the District maintains, the Newells are estopped from
chdlenging on gpped thetria court’ singruction on contributory negligence and assumption of risk because

“they did not seek specia verdicts on the issues of contributory negligence and assumption of risk.”

Weturnfirg to the Didrict’ sargument that the Newd|s are estopped from chdlenging thetrid
court’ singruction on contributory negligence and assumption of risk becausethey did not request pecid
verdictsonthoseissues After thetrid judge gavefind ingructionsto thejury, heinformed counsd for both
parties “We regoing to haveto get averdict formtogether. | thoughtwehadit.” Counsd for theDidtrict
responded: “Y our Honor, | did submit oneyesterday thet | thought the Court wasgoingtouse” Fantiffs
counsd sad: “I submitted onethismorning, Y our Honor.” Thetrid judgereplied that theform submitted
by plaintiffs counsd “hadtoo muchinit” and defense counsd’ s*[didn't] haveenough.” Each counsdl
objected to the other’ sjury verdict form, without specifyingwhy. Thetrid judgethen announced: “1 will
prepare [thejury verdict form] and let you thentdl mewhy it snot right.” Later, after reviewing thetrid
court’ sproposedjury verdict form, counsd for the Didrict Sated: “It doesnot have our assumption of the
risk or contributory negligenceinit.” Thetrid judgesad: “I’'mnotindudingthat. I’ veindructedthemon

that. | don’t include that on the verdict form. . .. | intentionally left that out.”

Haintiffs counsd made no request that thejury verdict form contain interrogatories pertaining to
contributory negligence or assumption of risk. Instead, shefocused on the compensation section of the
court’s proposed jury form. The court asked counsdl: * Do you have any other comment?’ Haintiffs
counsdl again focused on damages. The court asked asecond time: “ Anything else?” Nether counsdl
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raised any other question concerning thejury verdict form. Thus, the record reveals no request by
plantiffs counsd for agpecid jury verdict formwith respect to contributory negligence or assumption of
risk during the discussonwith thetrid court. Inaddition, the record does not contain thejury verdict forms
which shesubmittedtothecourt. Furthermore, inher reply brief onapped , theNewels counse doesnot
assert that her proposed jury verdict form contained specid interrogatories pertaining to contributory
negligenceand assumption of risk. Rather, shepointstothe Didtrict’ sinquiry astowhy thetrid judge' s
jury verdict form did not include contributory negligence and assumption of risk, and notesthat thetriad

judge “intentionally left that out.”

Itistruethat plaintiffs counsd dearly requested that the trid judge giveingruction 5-15, saying,
inter alia, “one of the defenses againg contributory negligenceiscontained in Jury indruction [5-15] thet
saysthechildwhoisbrought aong by aparent isnot contributorily negligent.” Whenthetrid judgerefusd
to givetheindruction, counsd for plaintiff pressed the point to no avall, findly asking the court to “note my
objection.” Despitetherequest for thejury ingruction, our decisonin Nimetzv. Cappadona, 596 A.2d
603 (D.C. 1991) clearly states that there must be arequest for a special verdict form:

[A] defendant whofallsto request agpedid verdict forminaavil casewill
be barred on goped from complaining thet thejury may haverdiedona
factua theory unsupported by the evidencewhen there was sufficient
evidence to support another theory properly before the jury.

596 A.2d at 608. Seealso Robinson v. Washington Internal Med. Assocs,, 647 A.2d 1140, 1145
(D.C. 1999) (“[A] plaintiff who failsto request either a specia verdict or agenera verdict with
Interrogetories, in anegligence action where the defense both denies negligence (or, relatedly, proximete
causation) and assarts an afirmative defense, isestopped from contending on goped thet thejury may have

relied on animpermissbleaffirmative defensetheory if the evidence supportsan dternativergection of
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primary negligence by thejury.”). Thisrequirement cannot beinterpreted to mean only that counsd must
utter thewords* spedid verdict form” without an explanation of what should beinduded inthat form or the
inclusonintherecord on goped of therequested jury verdict form. Furthermore, wehave said repeatedly
thet: “Inboth crimind and civil appedls, the gppdlant bearsthe burden of presenting this court with arecord
sufficient to show that error occurred at trid.” Colev. United Sates, 478 A.2d 277, 283 (D.C. 1984)
(citing Cobb v. Sandard Drug Co., 453 A.2d 110, 111 (D.C. 1982) (other citations omitted)).

Accordingly, wehold that not only iscounsdl inacivil caserequired to request aspecid verdict
formto presarveaclamof error rdating to fewer than dl of thetheoriesof ligbility (or defensesthereto)
onwhichthejury permissibly could havebaseditsverdict, but that inrequesting aspecid verdict form,
counsd must statetherequest with sufficient precisontoindicatethe specificinterrogatoriesthat should
beincludedinthe specid verdict form, object to their noninclusion, and include the proposed specid
verdict form inthe record on appedl. Because counsd for the Newellsdid not do sointhiscase, the
Newd|s are estopped on gpped from challenging the trid court’ srefusdl to give jury indruction 5-15.
Therefore, wedo not reach theissueasto whether Andrew Newdl, 111 wasa“ viablechild” a thetimethe

fetus was injured.

The Newells raise other issues regarding their motion for a new trial and/or judgment
notwithstanding the verdict which they presson gpped,, including other complaintsabout thetrid court’'s
jury indructions. They maintainthat thetria court erred when reading jury indructions5-14 and 5-16 by
including language“ not found in the officid jury instructions, not in conformity with thelaw and not
previoudy agreed upon by the parties” TheNewdlsdid not object to the modified language used by the
trid court when givingjury indructions5-14 and 5-16. Under Super. Ct. Civ. R. 51, “No party may assgn
aserror thegiving or thefalureto giveaningruction unlessthet party objectsthereto beforethejury retires

to consder itsverdict, sating digtinctly the matter objected to and the grounds of the objection.” “The
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purposeof [R. 51] isto givethetria judge an opportunity to reconsder and, if necessary, correct his[or
her] proposed charge.” Ceco Corp. v. Coleman, 441 A.2d 940, 947 (D.C. 1982) (citations omitted).
“Objectionsmust be* sufficiently specific to bring into focusthe precisenature of the aleged error.””
Didrict of Columbia v. Mitchdl, 533 A.2d 629, 636-37 (D.C. 1987) (quoting Ceco Corp., supra, 441
A.2d a 947) (quoting Palmer v. Hoffman, 318 U.S. 109, 119 (1943)). Wehave previoudy made clear
that: “Thoseerorsraised for thefirg time onagpped arenot groundsfor reversd unlessitisagpparent from
theface of therecord that amiscarriage of justice hasoccurred.” Mark Keshishian & Sons, Inc. v.
Washington Square, Inc., 414 A.2d 834, 839-40 (D.C. 1980) (quoting Weisman v. Middleton, 390
A.2d 996, 1000 (1978)) (interna quotationsomitted). “ Thisisessentidly thelanguageof ‘plainerror.’
Digtrict of Columbia v. Banks, 646 A.2d 972, 978 (D.C. 1994) (citing District of Columbia v. Wical

Ltd. Partnership, 630 A.2d 174, 182-83 (D.C. 1993)).

Whileitisdear fromtherecord that thetrid court modified thejury indructions by adding further
explanation to 5-14* and by adapting 5-16°to thefacts of thiscase, thejury instructions, whenread asa

* dJury indruction 5-14 (1981), which waslater superseded by jury indruction 5-15 (1998), provided:

A plaintiff cannot recover if hisnegligenceisaproximate causeof his
injury. The defendant hasthe burden of proving that the plaintiff's
negligence was a cause of the plaintiff'sinjury.

After reading jury ingtruction 5-14, thetria court added, inter alia: "Becausethisjurisdiction hasnot
adopted comparative negligencethe Flantiff isbarred from recovery [] [i]f her negligencewasasubgtantia
factor in caugng theinjury evenif [the Digtrict] wasdso negligent aslong asthe Plaintiff's negligence
contributed in some degree to her injury."

®> Jury instruction 5-16 (1981), which was superseded by jury instruction 5-17 (1998) provided:

Inthiscase, the defendant contendsthet the plaintiff assumed therisk and
that thisaction on the part of theplaintiff caused theinjury. Youare
ingtructed thet if you find that the plaintiff assumed therisk then he (she)
Isnot entitled to recover. Tofind assumption of risk, the evidence must
(continued...)
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>(....continued)
show the following:

(2) Thet the plaintiff knew or should have known of theexistence of a

dangerous situation, and

(2) Thet the plantiff voluntarily exposed himsdlf/herssif to danger.

The defense of assumption of risk isnot gpplicableif you find that the
plaintiff had theduty or the legal right to expose himsdlf to any of the

damages in question.

In relation to jury instruction 5-16 the trial court stated:
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(continued...)
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whole, contained the essentia language of both 5-14 and 5-16. “Accordingly we conclude that the
ingructiond [modifications] in question did not congtitute plain error, nor did [they] resultinamiscarriage
of justice." Banks, supra, 646 A.2d at 978.

TheNewd|scontend, for thefirg timeon gpped, thet thetrid court committed reversbleerror “in
explaningthelaw of equdity of litigantsto thejury” by Sating thet jurorswere™ not to giveanythingtothe
[Newdlq or takeanything fromtheDidrict." SncetheNewe Isfailed to object tothisingructiona trid,
wereview only for plain error or miscarriage of justice. See Banks, supra, 646 A.2d a 972. Thetrid
court’ ssatementsbeforeand after giving theequality of litigantscharge mitigated any potentid prejudice.

For instance, the trial court began by stating:

If any expresson of mine hasseemed to indicate an opinion raing to any
of thesematters| ingruct you to disregard the seeming indication. Now
you must remember dso that these are parties of equal -- both of these
sides are parties of equal standing in this court.

>(....continued)
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Thetrid court further declared: "All persons, including municipa corporationsstand equd beforethelaw
[and] areentitled to be dedt with asequasinacourt of justice. .. . Y ou are not to base [your judgment]
onanything but thefactsasthey havebeen presentedinthiscase” Giventheseindructionstothejury, we
see neither plain error nor miscarriage of justice relating the thetria court’ s equality of litigantsjury

instruction.

TheNewdIsargue, dsofor thefirg timeon goped, thet thetria court erred when it refused to reed
jury instructions 5-8 and 5-9 (1981).° Both jury instructions 5-8 and 5-9 related to violations of a
regulation or astatute as negligence per se. Although the Newellsrefer to the Snow Emergency
OperationsPlan asaregulaioninther brief, the plan isnot aregulaion or agatute, but rather aninternd
procedurefor snow andiceremova by the D.C. public schools. See Clarkv. Didtrict of Columbia, 708
A.2d 632,636 (D.C. 1997) ("Wehavenotedin ancther context that '[a] gency protocol sand procedures,
like agency manuds, do not havetheforce or effect of agtatute or an adminigrative regulation,' but rather
‘they provide officialswith guidance on how they should perform those duties which are mandated by
statute or regulation.™ (quoting Wanzer v. District of Columbia, 580 A.2d 127, 133 (D.C. 1990)).
Indeed thetrid court when refusing to read jury ingructions 5-8 or 5-9informed the NewdIsthat the plan
was"aprocedure. . . . Butit'snot a-- not aregulaioninthetraditiond sense”; towhich the Newd|s
counsd responded, “[dll right.” Sincethe plan was nather aregulation nor adatute we agreewith thetrid
court that jury ingructions 5-8 or 5-9 wereingpplicableto thiscase. SeeClark, supra, 708 A.2d a 636.
Therefore, therewasno error, let doneplain error, with respect tothetrid court’ srefusal toingtruct the

jury that the District’ s violation of its snow and ice emergency plan constituted negligence per se.

Denial of partial summary judgment

¢ Thesejury instructions have been superseded by standardized civil jury ingtructions5-9 and 5-10
(1998).
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TheNewdIscontendthat thetrial court committed reversbleerror “whenit denied [their] pre-trid
motionfor partid summary judgment.” They assert that the doctrines of resjudicata (clam preclusion)
and collateral estoppe (issue preclusion) bar relitigation of the fact, cause and nature of Mrs. Newdl’s
injury, al of which were decided in her workers compensation proceeding. The Didrict assertsthet res
judicata or clam preclusion isingpplicable and that with respect to the Newell’ srdiance on offensve
collaterd estoppd , “thetrid court did not abuseits broad discretionin denying preclusive effect to the
DOES decision.”

“Under thedoctrineof claim preclusion or resjudicata, when avalid final judgment hasbeen
entered onthemerits, the partiesor thosein privity with themarebarred, in asubsequent proceeding, from
rditigating the same dam or any daim that might have beenraisadin thefirgt proceeding.” Washington
Med. Ctr. v. Halle, 573 A.2d 1269, 1280-81 (D.C. 1990) (citing Smithv. Jenkins, 562 A.2d 610, 613

(D.C. 1989) (other citation omitted)). Collateral estoppel or issue preclusion,

rendersconclusveinthesameor asubsequent action determination of an
issue of fact or law when (1) theissueis actually litigated and (2)
determined by avdid, find judgment on the meits; (3) after afull and fair
opportunity for litigation by the parties or their privies; (4) under
drcumganceswherethe determination wasessantid to thejudgment, and
not merely dictum.

Davisv. Davis, 663 A.2d 499, 501 (D.C. 1995) (quoting Holle, supra, 573 A.2d at 1283) (other
ctationsomitted). “ Offensve use of collaterd estoppd ariseswhen aplaintiff seeksto estop adefendant
from rdlitigating theissueswhich the defendant previoudly litigated and lost againgt another plaintiff.” Ali
Baba Co. v. WILCO, Inc., 482 A.2d 418, 421-22 (D.C. 1984) (citing Parklan[e] Hosiery Co. v.
Shore, 439 U.S. 322, 329 (1979)).
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We agree with the Didtrict that resjudicata or clam preclusion isinagpplicable to this matter
becausethe Newels* do not arguethat any particular daimshould havebeen precluded. .. .” (Emphesis
supplied). We dso agreewith the Didrict that thetrid court did not abuseits discretion by refusing to
gpply thedoctrine of offensve collatera estoppe to give preclusve effect to DOES sfindingsin Mrs.,
Newell’ s disability claim.

Under offensvecollaterd estoppd, “[t] heissueto becond uded mugt bethe sameasthat involved
inthe prior action,” and “ must have beenraised and litigated, and actudly adjudged.” Ali Baba Co.,
supra, 482 A.2d at 421 n.6 (quoting 1B MooRE’' SFEDERAL PRACTICE 10.443[1] (2d ed. 1982)). In
addition, “[t]heissue must have been materid and rdevant to the digpodtion of theprior action,” and “[t]he
determination made of theissue. . . . must have been necessary and essentid to theresulting judgment.”
Id. Wegpply thedoctrine of offengve collateral estoppe with some caution, however, becauseit “presents
issuesrelating to the potential unfairnessto adefendant.” Ali Baba Co., supra, 482 A.2d at 422.
Consequently, ““ the preferable goproach for dedling with these problemsin federd courts[and in our court]
isnot to preclude the use of offensive collatera estoppel, but to grant tria courts broad discretion to
determinewhen it should be applied.’” 1d. (quoting ParkianeHosery Co., 439 U.S. a 331 (other citation
omitted)).

Thefocusa Mrs. Newdl’ sworkers compensation proceeding, which was defended by theD.C.
Public Schoolsand their Generd Counsdl, was on “whether [she] sustained any disbility asaresut of [her]
injury awork.” DOESdetermined that “[Mrs. Newdll] was disabled from February 14, 1989 through
June 15, 1989, asaresult of her fal a work. Sheis, therefore, entitled to disability benefits and payment
of dl medicd hillsrdaedtothat fal.” DOES concluded, aided by the presumption of compensability
which governsworkers compensation actions, see D.C. Code 8 36-321 (1) (1997), that Mrs. Newd | was
entitled to disahility benefitsbecause her injury “aroseout of and inthe course of her employment” -- that
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IS, her injury occurred inthe performance of her dutiesand thuswas* rd ated tothefdl a work.” Weneed
not decide whether the issueraised at the workers' compensation proceeding was the same as the
proximate causeissue presented in the Newd s tort action. Potentid unfairnessto the Didtrict may have
resulted from an goplication of the doctrine of offensve collaterd esoppd infavor of the Newdls nat only
because Mrs. Newd|’ sthree-month disability claim was not defended by the Didrict’ soffice of the chief
legal counsd, the Corporation Counsd, but alo because the interestsin defending againg athree-month
disability dam arenot the same asthosein thistort action where the demand for damages ranged from
$500,000t0$872,000. Indeed, during the proceedingson Mrs. Newd |’ sdisability dam, the D.C. Public
Schooals, unlikethe Digtrict inthetort case before us, presented no expert testimony on theissue of
proximate cause. Thus, the Digtrict may not have had afull and fair opportunity to litigete the proximete
causeissueduring thedisability proceeding. Ontherecord beforeus, then, we cannot concludethat the
trid court abusad itsdiscretion by refusng to give predusve effect to the DOES decison, or thet thetrid

court erred by denying the Newells' partial summary judgment motion.

Accordingly, for the foregoing reasons, we affirm the judgment of the trial court.’

So ordered.

" Given our dispogition, it isunnecessary to consider the Newdlls' argument pertaining to thetrial
court’s ruling on damages.
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