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Before FARRELL, Associate Judge, and MAck and BELSON, Senior Judges.

BELSON, Senior Judge: Steven Spencer apped sfromhisconviction by jury for possession of
cocaine"andfromthetrid court’ sdenid of hismation to vacate hisconvictionfiled pursuant to D.C. Code
§23-110 (1997 Repl.). Thetrid court denied Spencer’ s § 23-110 motion on the ground that the court
waswithout authority to entertain the motion because Spencer wasno longer in custody and, additiondly,

onitsmerits. Inthesegppea s Spencer contends: (1) hewasdenied hisSxth Amendment right to effective

1 D.C. Code § 33-541 (d) (1997 Repl.).
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assistlance of counsd; (2) thetrid court erred in denying his 8§ 23-110 motion without ahearing; and (3)
thetrid court erred in deeming that the defensewasreedy for trid. We need not rule on the question of
the effect of gopdlant’ s custody satus upon hisability toinvoke § 23-110, as we uphold thetrid court’s
dternative ruling, on the assumption thet it could entertain the mation, thet the motion waslacking in merit.

We also reject appellant’ s argument that the trial court erred in requiring the case to go forward to trial

Thegovernment adduced evidencethat Metropolitan Police Department Officer Gavin Morrison
observed an unknown individua who was standing outs deabrown four-door Chevrolet tekeaziplock
bag out of hispocket and handit to Eric Wilkinsin exchangefor money. Wilkinsthen entered thefront
passenger’ s Side of the car while Tahjon Spencer (“Tahjon”) entered the back seat.? Appdlant was

aready in the driver’s seat.

Officer Morrison drove Officers James Towneand Tonce Cutler in hisunmearked police car upto
the brown Chevrolet and dl threeexited thevehide. While Officer Morrison attempted unsuccessfully to
gpprehend the individua who sold the ziplock bag, Officers Towne and Cutler removed gppelant and

Wilkins from the car.

2 Because Tahjon Spencer hasthe samelast name as gppd lant, wewill refer tohim as*“ Tahjon.”
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Officer Towne asked appelant to put hishands on the vehicle. Officer Towne testified that
gopdlant instead put hishandsin hispocket, removed aziplock bag, and dropped it ontheground. When
appd lant then put hishands on the car, he attempted to kick the bag under the car. Officer Towne
handcuffed appellant and recovered thebag. The bag contained awhite rock-like substancethet tested
postivefor cocaine. Inthemeantime, Officer Cutler recovered drugsfrom Wilkinsand Officer Morrison

recovered marijuana from Tahjon.

Appdlant did not tedtify in hisown defense. Wilkins, testifying for gppellant, Stated thet Tahjon,
after “fumbling with something in the back seet” threw something out of thewindow when the police officers
removed gopdlant and Wilkinsfrom thefront seet. Wilkinstedtified thet hedid not see gppdlant reechinto

his pockets. The jury found Spencer guilty as charged.

Thenaureof thegppdlant’ sargumentsrequires usto describein Some detall what happened when
the casecameonfor trid. Thismeatter wasinitidly st for trid on December 1, 1992, and then continued
toMarch 8, 1993. Defense counsdl subpoenaed Tahjon, appdlant’ sseventeen-year-old nephew, and
Tahjon gopeared onthose prior occasons. Thetrid court was unableto hear the case a that time and the
casewas continued. On June 29, 1993, both partiesinitialy represented to the court thet they wereready
to proceedtotrid. Eventhough defense counsdl announced that he was ready, he dso told the court thet

hewished to call Tahjon, but Tahjon had not appeared and had apparently absconded from adrug
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program. Counsd could offer no subgtantial excusefor not having filed amotion for a continuance, and
after much discussion thejudge deemed thedefense ready to proceed. Nonetheless, the court granteda
one day continuance to allow the defense to locate Tahjon.

OnJune 30, 1993, defense counsd indicated thet adefenseinvestigator had located Tahjononthe
previous day, but could not serve him with a subpoenadueto the intervention of three possbly armed
bodyguards. Theinvestigator spokefrom adistance, informing Tahjon of the court date, and Tahjon did
not reply, but two of the three men surrounding him placed tharr handsin their pantsisif they werereaching

for weapons, which trial counsel took to mean that Tahjon “had no intentions of showing up.”

The court asked counsd if he had informeation that could be provided to the Marshas Sarvice on
the whereabouts of Tahjon, and counsdl responded that he did and would provideit to themarshds. The
court issued abench warrant to be executed forthwith. The court placed the case on the list of matters
ready to be cartified to other judgesfor trid, but granted acontinuance until the next day inorder to dlow
themarshasto execute thewarrant. The casewas again continued to July 1, 1993, Following catification
to another judge and jury selection, the case was once more continued until the next day. After the
government presented its case, defense counsd moved for arecess until July 6, 1993, which the court

granted.

OnJduly 6, 1993, the court heard testimony from Deputy Marshd William Penn. Hetestified
concerning the consderable efforts made in an attempt to secure the attendance of Tahjon. Despite

Investigating severd locations, themarshd shad proven unabletolocate Tahjon. Thecourt concluded thet
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reasonable effortshad been madeto secure Tahjon' sattendance, and that further delay would not increase
thelikelihood that hewould gppear. The defensethen presented its case, seven dayséfter thetria court

determined that the case was ready for trial. The jury convicted Spencer on July 7, 1993.

OnMay 14, 1994, gppdlant filed amotion for anew trid based on theassartion that he had newly
discovered evidence. Appdlant based thismotion upon the affidavit of Tahjon Spencer which datesin
rdlevant part, “When | saw the officersgpproaching, | dropped arock of crack cocainebesdethedriver's
dgdeof thecar my undewasdriving. . . . When Steven Spencer was removed from the car, the rock of
crack cocainewasafew feat avay from him, ontheground. . . . | informed the officerswho were arresting
usthat therock of crack cocainefor which they were arresting Steven Spencer actudly belonged to me.
... amwilling to testify in Steven Spencer’ shehdf intheevent of anew trid.” On February 16, 1995, the
trid court denied themotion becausethisinformationwasnot “newly discovered,” but rather had beenthe
reason “that both defense counsel and the Court took greet painsto procure hispresenceat trid.” See
Wright v. United States, 387 A.2d 582, 587 (D.C. 1978). Alternatively, thetriad court denied the
motion becausethe evidencewasnot likely to producean acquitta e anew trid. Seeid. Thecourt found

the following:

Hr, during the course of thetrid defendant wasfully adleto put forward,
through ancther witness, the defense theory that Tahjon Spencer, not the
defendant, was the individual who possessed the cocaine for which
defendant wasarrested, and hed thrownit from the car; however, thejury
rejected defendant’ s theory and this Court cannot find that Tahjon
Spencer’ spersond testimony would probably producean acquittd. As
mentioned above, defensewitness Eric Wilkins, the other passanger inthe
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ca, tedtified and contradi cted thegovernment witnesses' testimony, gating
that he saw Tahjon Spencer fumbling with something in the back seet, and
then saw him throw arock out of thedriver’ ssdewindow. Healso
testified that from thetimehewasremoved from thevehicleto thetime
when he saw the ziplock on the ground, he was able to see the
defendant’ shandsand never saw him reach into hispocket. Indeed, itis
noteworthy that Tahjon Spencer’ stestimony would bemerdy cumulative,
conddering thesmilarity betweenthetrid tetimony of Mr. Wilkins and
Tahjon Spencer’ s affidavit.

United Sates v. Soencer, No. M10306-92 (D.C. Super. Ct. February 16, 1995) (order denying
motion for new tria at 9-10). Spencer appealed that ruling (95-CO-254), but does not make any
argument inthis court regarding newly discovered evidence. Thus, any error intheruling gppeded from

in case number 95-CO-254 is waived, and the order below will be affirmed.

Onduly 5, 1995, gppdlant filed his§ 23-110 motion aleging ineffectiveassstanceof trid counsd
dleging that trid counsd (1) hed failed to conduct pretrid investigations and more spedificaly thet he (2)
faled toinvestigate whether Tahjon pleaded guilty to * possession of the same drugs that Steven Spencer
[was convicted of] possessnginthiscase” that he (3) falled to fileamotion for continuance and (4) thet
hefaled to serve Tahjon with asubpoena. Thegovernment responded that (1) appellant had suffered no
prejudice from counsd’ sfalureto fileamotion for continuance becausethetrid court granted an extended
defense continuance, and additiondly utilized the court’ sresourcesto search for Tahjon; (2) tria counsd
wasnot deficient for hisfailure to subpoena Tahjon because Tahjon had gppeared previoudy pursuant to
asubpoenaon an earlier tria datefor thiscase, and thuscounsel had no reason to anticipate Tahjon's

falureto gppear; (3) there was no merit to gppellant’ s claim that counsel failed to conduct a pretria
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Investigation regarding Tahjon’ srole, asshown by thefact that counsa submitted an affidavit stating
Tahjon' sexpected testimony beforetrid commenced, and aranged his presence on aprevioustrid date;
(4) trid counsd’ srepresantation hed not been shown to have been deficient in thet counsd falled to present
evidencethat Tahjon pleaded guilty to possessing the same drugs attributed to Spencer becausetherewas
no such evidencein the record, drugs were recovered from Tahjon at the scene of the arrest, and the
government witnesses connected the drugsdirectly to Spencer; and (5) in any event, Spencer wasnot

prejudiced by his counsel’ s asserted shortcomings.

OnNovember 25, 1996, thetria court issued ashow causeorder questioning its“ authority to
address’ the motion because Spencer had completed his sentencein thiscaseon May 20, 1994. In
responseto the show cause order, Spencer argued that hisconviction in this case wasthe predicate for
revocations of his probation in case numbers F-11839-90 and F-4603-91. Over two months after
Spencer had completed hissentenceinthiscase, on July 25, 1994, Judge Queen ordered Spencer to serve
eght to twenty-four yearsin theformer case and, on March 1, 1995, Judge Walton ordered Spencer to
sarvethreeto nineyearsand fiveyearsprobation in the latter case. Spencer doesnat contend that hewas,
infact, in custody in the case now on appedal when hefiled his§ 23-110 mation. On December 17, 1996,
thetria court denied the motion without ahearing, Sating thet it was undigputed thet gopdlant’ s sentence
hed expiredin 1994 (beforethemation to vacate had beenfiled) and thet gppel lant thereforewasno longer
in custody for the conviction in question and could not seek relief under § 23-110. The court dso
expressed itsagreement with the substantive groundsfor denying relief set forthinthe government’s

responsive pleadings—essentidly that petitioner’ s showing did not meet the sandards of Srickland v.



Washington, 466 U.S. 668 (1984).

Appdlant seeksreversa of thedenid of his§23-110 mation, arguing thet his sentence should be
vacated for ineffective assstance of trial counsel becausedefense counsd failed to locate and interview
Tahjon prior totrid, failed to subpoenaTahjon, and did not seek acontinuanceonce Tahjon failed to
gppear a trid. Asaconsequence, gppellant assartshistria defensewasdeprived of Tahjon' stestimony

that the drugs appellant was convicted of possessing actually belonged to Tahjon.

Thefirg of thesetwo dternaive groundsthetrid court sated for denying gopdlant’ srdief wasthet
the court waswithout authority to grant relief under § 23-110 because the gppellant was not “ a prisoner
incustody under sentenceof the Superior Court,” D.C. Code § 23-110 (8), when hefiled hismoation. This
ground presentsissues of firgt impresson in thisjurisdiction that we need not decide in this case because
the court’ sdenid of rdief issugtainable on the dternative ground relied upon by the court. Becausethese
issueswill recur, we observethat the court’ s conclusion that appellant was not “in custody” onthe
challenged conviction, even though he wasimprisoned as aresult of two revocations of probation

predicated on that conviction, finds strong support in Maleng v. Cook, 490 U.S. 488, 492 (1989).2

% Ininterpreting § 23-110thiscourt relieson federd casesinterpreting thefederd post conviction
(continued...)
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But that conclusion, it gppears, doesnot end thenecessary inquiry. Thetrid court may berequired
under such drcumgtancesto go on to dedide (1) whether it hasthe authority to entertain the mation because
of gppdlant’ songoing custody in the two casesin which probation revocation was predicated onthe
challenged conviction. See Maleng, 490 U.S. at 494, and Tredway v. Farley, 35 F.3d 288, 292 (7"
Cir. 1994) (finding 8§ 2254 cugtody when petitioner incarcerated for Sate sentence enhanced by prior Sate
sentences, explaining that “because aperson currently serving asentence that wasenhanced onthe besis
of aprior convictionisdill in custody, hemay chdlengetheenhancing conviction ascongtitutiondly invdid
eventhoughthat prior conviction’ scustodid term hasexpired,” quoting Smithv. Farley, 25F.3d 1363,
1365-66 (7" Cir. 1994)); (2) whether it should treat the motion asthough filed in the casesin which
appellant was actualy in custody, Herbst v. Scott, 42 F.3d 902, 905 (5" Cir.), cert. denied, 515U.S.
1148(1995) (“ A habeaspetitioner may atack aprior conviction used toenhancehispunishment..... The
[§ 2254] juridictiond reguirement of ‘in custody’ issatisfied by reading the petition asachdlengeto the
current conviction.”) (citations omitted); or (3) whether it should deny the motion expresdy without
prejudiceto gppe lant’ sseeking rlief inthe casesinwhich heisin custody. See Taylor v. Armontrot,
877 F.2d 726, 726-27 (8th Cir. 1989) (per curiam) (8 2254 motion on expired conviction dismissed

for lack of jurisdiction, without prejudice to challenge to current enhanced sentence).

%(...continued)
datute because § 23-110 was patterned after 28 U.S.C. § 2255, and 8 23-110isnearly identicd to, and
isthefunctiona equivaent of, thefederd statute. Peoplesv. Roach, 669 A.2d 700, 702 (D.C.1995);
Butler v. United Sates, 388 A.2d 883,886 n. 5 (D.C. 1978). Moreover, 8 2255 “mirror[s] § 2254
inoperative effect.” Davisv. United Sates, 417 U.S. 333, 344 (1974). Thus, federa casesarising
under 8 2254 aswell as § 2255 guide usin considering the requirement of “custody” asabasisfor
exercising authority under § 23-110.
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Furthermore, if gppdlant’ srequest for rdief is deemed to be based on ongoing custody inthe cases
for which heisincarcerated, or isentertained in the revocation cases, the court must consder the question,
left openin Maleng, but resolved sncein many federd circuits, whether to permit apetitioner to attack

the underlying conviction “in the context of” an attack upon a sentence enhanced or reinstated upon

revocation of probation dueto the underlying conviction.* Astheseissueswere not briefed, we do not

* Brock v. Weston, 31 F.3d 887, 890 (9" Cir. 1994) (finding § 2254 custody when pro se
petitioner committed pursuant to Washington Sexudly Vidlent Predators Act basad in part on prior expired
conviction; “digtrict court should haveliberaly construed [petition] asan attack on [prior conviction] inthe
context of an attack on the [current] commitment” (emphasisin origind)). Maleng “expresyed] no view
on the extent to which the[expired] convictionitsalf may be subject to chdlengein the attack upon the
[current] sentenceswhichit wasusedto enhance.” 1d. 490 U.S. at 494. SeeGavinv. Wells, 914 F.2d
97, 98 (6" Cir. 1990) (noting that Maleng | eft open the question of jurisdiction to consider thistype of
chdlenge). “Courtsof Appedshaveuniformly answered that questionintheaffirmative: aslong asthe
habeas relief sought isframed as an atack on the present sentences, asto which the prisoner isill “in
custody,” then the expired sentence used to enhance that sentence may be challenged.” United Sates
v.Clark,  F.3d__, 2000 U.S. App. LEX1S1669 (3" Cir. 2000) (citations omitted). See Williams
v. Edwards, 195 F.3d 95 (2™ Cir. 1999) (per curiam) (finding § 2254 custody “ because [petitioner’ s
current sentence was enhanced by hisallegedly uncongtitutiona prior conviction; pro sepetitioner tobe
permitted on remand to amend petition to chalenge explicitly hiscurrent illegd sentence enhancement”);
Young v. Vaughn, 83 F.3d 72, 75-76 (3" Cir. 1996) (finding § 2254 custody because petitioner
incarcerated for probation revocation, when predicate sentence fully served) (citing Clark v.
Pennsylvania, 892 F.2d 1142, 1143 n.2 & 1145 (3" Cir. 1989), cert. denied sub nom., Castille
v. Clark, 496 U.S. 942 (1990)); Herbst, supra, 42 F.3d at 905; Tredway, supra, 35 F.3d at 292,
Brock, supra note 4, 31 F.3d at 890; Collinsv. Hesse, 957 F.2d 746, 748 (10" Cir. 1992) (finding
§ 2254 custody when serving sentence enhanced by expired sentences) (citing Gamblev. Parsons, 898
F.2d 117, 118 (10" Cir.), cert. denied, 111 S. Ct. 212 (1990)); Lowery v. United Sates, 956 F.2d
227,229 (11th Cir. 1992) (8 2254 gppropriate remedy to chdlenge expired Sate conviction that enhanced
current sentence); Feldman v. Perrill, 902 F.2d 1445, (9" Cir. 1990) (custody satisfied when petitioner
was saving federd sentence enhanced dueto agtate conviction, ether through liberd reading of § 2254
motion or pursuant to § 2255 motion).

Most of the casesthat found that petitioner was not in custody for federd habeas purposesinvolve
(continued...)
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decidethem but instead note their complexity and passonto thetrid court’ sdternative bassfor decison.

We condude that gppellant’ s motion was properly denied because gppe lant cannot show that
“thereisareasonable probability thet, but for counsa’ sunprofessond errors, theresult of the procesdings
would have been different.” Hockman v. United States, 517 A.2d 44, 51 (D.C. 1986) (quoting

Srickland, supra, 466 U.S. at 694).

In order to prevail on an ineffectiveness claim, appellant must prove both that hiscounsel’s
performancewasdeficient and that counsd’ sdeficiency so prejudiced ppe lant that hewas deprived of
afartrid. Srickland, 466 U.S. at 687. A court need not address both components of theinquiry if

appellant makes an insufficient showing on one of the components. Id. at 697.

*(...continued)
inganceswherethe origind enhancing conviction had expired and the petitioner did not attack elther an
enhanced state sentence under 8 2254 or an enhanced federal sentenceunder § 2255. SeePleasant v.
Texas, 134 F.3d 1256, 1257-58 (5" Cir. 1998) (§ 2254 moation dismissed for lack of jurisdiction because
gppdlant in federd rather than state custody, even though state sentence enhanced federa sentence;
suggested filing § 2255 motion); Taylor, supra, 877 F.2d at 726-27.

In one case, the court Smply affirmed the denid of the petition without referring to the possibility
of mounting aseparate federd habeas challenge to the underlying conviction. Lewisv. United Sates,
902 F.2d 576, 577 (7" Cir. 1990) (remedy for correcting error in expired federal convictionwasnot §
2255 mation, but writ of error coramnobis, eventhough petitioner was serving asate sentence enhanced
by the expired conviction); see also United Sates v. Hansen, 906 F. Supp. 688 (D.D.C. 1995)
(petitioner not “in custody” for § 2255 purposes even though actudly serving sentence enhanced asresult
of chdlenged origina conviction; portion of relief requested granted under coramnobis, court noting thet
petitioner may seek additiond relief requested by gpplication under § 2255to federd didtrict court that
imposed enhanced sentence).
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Appd lant assertsthat there was a continuum of occurrences, dlegedly culminatingin Tahjon's
faluretotedify, regarding which counsd’ seffectivenessshould beweighed: (1) trid counsd did not atempt
tointerview Tahjon prior totrid;>(2) trid counsd did not attempt in advance of trid to subpoenaTahjon
to gopear onthe June 29, 1993 trid date; and (3) trid counsd did not movefor acontinuancewhen Tahjon
failed to appear on June 29, 1993. We may assume for purposes of discussion that trial counsdl’s
performance was deficient at each of these points, and congider whether gopd lant suffered any prgjudice.
SeeFrederick v. United Sates, 741 A.2d 427, 439 (D.C. 1999) (“ Thefallure to make proper pretrid
Investigation, to interview excul patory witnesses, and to present their testimony, congtitutes congtitutional

ineffectiveness.” (citing Byrd v. United Sates, 614 A.2d 25, 30 (1992))).

Any faluretointerview Tahjon had noimpact onthe outcomeof thiscase. Thiswasnot ametter
whereapossbly excul patory witnesswasignored by counsd. Counsd beieved thet heknew whet Tahjon
would say, st it forthin an affidavit Sgned before thetrid actudly began, and planned to cdl himasa
defensewitness. Appellant doesnot argue, nor doestherecord reflect, that trid counsel made ahdf-
hearted effort to have Tahjon testify, but would have acted differently had heinterviewed Tahjon. Trid
counse gpproached putting on Tahjon asawitnessjud asif Tahjon had beeninterviewed. Thisisunlike

thestuationin Miller v. United Sates, 479 A.2d 862, 871 (D.C. 1984), when we noted: “ If gppellant

®> Therecordisunclear on thispoint. Even though counsd successfully arranged for Tahjon's
presence on thepreceding trid date, and knew the substance of hisexpected testimony, asreflected intrid
counsdl’ sAffidavit of Materidity filed on June 30, 1993, itisnot possibleto ruleout the possbility that
therewasno interview without holding ahearing onthe 8§ 23-110 motion. Weassumearguendo thet trid
counsel did not interview Tahjon pretrial.
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was under amisgpprehenson asto how [awitness| would testify and if hisdecison to goto trid without
[that witness' | presencewas based on such amisgpprehension, gppel lant was prejudiced by counsdl's
faluretointerview [that witness].” Here, counsd had Tahjon present ontheprevioustrid detes, and he
intendedtocdl himat trid. Thus, appelant suffered no pregudicefor trid counsd’ sfalluretointerview

Tahjon.

Any fallureto attempt to subpoena Tahjon smilarly had noimpact on the outcome of thiscase.
When Tahjon failed to gppear for trid and wasbdieved by trid counsd to have absconded fromadrug
program, adefenseinvestigator attempted to serve Tahjon with asubpoenathat very day. Theinvestigator
located Tahjon, and approached him. Then three possibly armed men intervened, and prevented the
investigator from serving thesubpoena. Nonethdess, theinvestigator was ableto inform Tahjon of thetrid
date, and Tahjon’ ssilence, emphasi zed by hisbodyguards, indicated that hewould not appear at trid.
After thisencounter, thetrid judge arranged to have the United States Marshd s Service atempt to locate
and serve Tahjon, and they spent two days attempting, unsuccessfully, to serve him. Under these
drcumdances trid counsd cartanly attempted to serve Tahjon, dbeit bdaedly. Nothing suggeststhet any
prior effortsat serving the subpoenawould have made any difference. Nor do these drcumdtancesindicate
that Tahjon would haveappeared had hebeen served. While Tahjon did indicatein hispost trid affidavit
that hewouldtedtify a anew trid, therdevant questioniswhether Tahjon would havetettified a thetrid
that commenced on July 2, 1993, had hebeen served. Hisactionsindicated otherwise. Thus, gppelant
suffered no prgudicefromtrid counse’ sfailureto atempt to serve Tahjonwith asubpoena. Cf. Sykes

v. United Sates, 585 A.2d 1335, 1338 (D.C. 1991) (“If it isimprobable that [awitness| would have
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provided exculpatory testimony, . . . thenit islikewiseimprobable that an attempt by trial counsd to

interview her or to cal her asawitnesswould have changed the result of thetrid.”) (citation omitted).

Findly, appelant suffered no pregudicefor tria counsdl’ sfailureto request acontinuanceonthe
day of trid. Thetrid courtinfact granted severd continuancesin order to givethe defenseinvestigator and
the United Sates Marshds Service the opportunity to serve Tahjon. The court heard testimony thet despite
themarshads extengveeffortsover aperiod of severd days, they were unableto subpoenaTahjonto
atendtrid. Thus, we are unconvinced that gppdlant suffered any prgudicefromtrid counsd’ sfallureto

make earlier efforts to secure Tahjon's presence.

An additiond weaknessin gppd lant’ seffort to demondrate prejudiceisthat evenif Tahjon had
tedtified, it isnot reasonably probablethat it would have madeadifference. Trid counsd presented to the
jury, throughwitnessWilkins, thetheory theat the cocaine belonged to Tahjon rather than gopd lant. Indeed,
thetrid court granted gppdlant ajury indructiononthat issue. Thus, asthetrid courtindicatedinitsruling
onthemationfor new trid, Tahjon' stesimony would have been cumulaive. Therefore, Tahjon' sabasence
did not force gppellant to choose between testifying himself or presenting no defense. See Byrd, 614
A.2d a 30-31 (“[Clounsd'sfalureto present these defense witnesses d o | eft Byrd with adilemmaof
ather tedifying (and thuseffectively disclosing hisprior convictionsto thejury) or remaining slent and
|eaving the prosecution caseuncontradicted.”) Moreover, Tahjon' scredibility would have beentainted

by hisown crimind behavior, hisrdaionship to hisunde, the gppdlant, and the fact thet hewould have
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exposad himsdf to no jeopardy by acoepting the blame for gopd lant because he hed dreedy pleaded guilty
injuvenile court to possessing those drugsin connection with the sameincident.° Thestuaionisto be
contrasted with thecircumstancesin Frederick, 741 A.2d at 439, wherewe observed: “[A]ll thosewho
heard [the witness | account —the police, prosecutors, judge and jury —evidently credited it. Under these
circumstances, we conclude asamatter of law Frederick has made a sufficient showing of prgudice.”
Findly, Tahjon' stestimony would have been directly contradicted by Officer Towne stestimony thet he
saw gppdlant removethe ziplock bag from hispocket, drop it on the ground, and attempt to kick it under

the car.

Appelant dso contendsthetrid court erred in denying his 8 23-110 motion without ahearing.

Thereisapresumptionin favor of holding ahearing on a8 23-110 mation dleging ineffective assstance
of counsd that requiresan inquiry into mattersoutsdetherecord. Ready v. United Sates, 620 A.2d
233,234 (D.C. 1993) (citationsomitted). However, wherethemotion may be* resolved on thebasisof
theavalablerecord,” thetrid court may rule on the motion without holding an evidentiary hearing. D.C.
Code § 23-110; Tibbs v. United Sates, 628 A.2d 638, 640 (D.C. 1993). In this case, as our
discussion has demonstrated, gppellant’ s contentions could be“resolved on thebasis of the available

record,” and therefore no hearing was required.

V.

® Inaddition, wenotethat thetrid court indicated thet itsreview of therecord inTahjon' sjuvenile
proceeding indicated that different drugswereinvolved, and thiswas corroborated by police officer
testimony that Tahjon wasarrested for possession of marijuana, not cocaine. Two of thewaysthat trid
counsdl could haveinvestigated thisissuewere (1) to interview Tahjon, discussedinfra, or (2) to check
thejuvenilerecords, which, in essence, trid counsel did by asking the court to review themin camera.
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Ondirect gpped, gppellant contendsthat thetria court erred in proceeding with trid whena
“crudd” defensewitness had not been secured. We have described the severd continuencesthetria court
gaveto afford gopdlant the opportunity to have Tahjon present a trid, and the extendve effortsmade by
both the defense and the United States Marshal s Service to secure his attendance. We are satisfied thet
appdlant hasnot shown that the presence of the witness could probably have been obtained if afurther
continuance had been granted. See Bedney v. United Sates, 684 A.2d 759, 766 (D.C. 1996). The
court carried the matter over for seven days before the defense had to fo forward. Under the
circumgances, the decison to proceed with tria was not an abuse of discretion. See Moctar v. United
Sates, 718 A.2d 1063, 1065 (D.C. 1998).

Accordingly, the judgment and orders on appeal are

Affirmed.





