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Ruiz, Associate Judge: This appeal raises atimely issue about the rights of criminal
defendantsin the context of judicia effortstoimprovethejury sysem by soliciting jurors viewsat the

conclusion of their jury service, but while aspects of the case are still pending before the trial judge.

Appdlant Johnny Harriswas charged in athree-count indictment with firs-degree murder while
armed, D.C. Code 88 22-2401, -3202 (1996), possession of afirearm during the commission of acrime
of violence (PFCV), D.C. Code 8§ 22-3204 (b), and carrying apistol without alicense (CPWL), D.C.

Code §22-3204 (a). After ajury trial, Harriswas convicted of thelesser-included offense of second-
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degree murder whilearmed, and of the gun charges. Harriswas sentenced on May 5, 1993, to serve
consecutivetermsof fifteentoforty-fiveyears incarcerationfor thesecond-degreemurder whilearmed
conviction, fiveto fifteen years incarceration for PFCV, and oneyear of incarceration for CPWL.
Subsequently, Harrisfiled amotion for anew trid pursuant to D.C. Code § 23-110 based on newly
discovered evidenceand ineffective ass stance of counsd which wasdenied without ahearing on January
28, 1998. Harrisfiled timely notices of gpped from both hisconvictionsand thedenid of his§23-110

motion, and we consolidated the cases for the purposes of this appeal.

On gpped, Harrisassertstrid court error in (1) the denid of hismotion to suppress satements
meade to Metropalitan Police Department detectives, dleging that the detectives entered his gpartment
without hisconsent, and in the dterndive, thet the Satementswereinvoluntary, made only after thepolice
hed threstened him with arrest; (2) the refusdl to recuseitsdlf in the sentending phase after the court initiated
an ex partecommunication withthejurors, and (3) thefailureto conduct a8 23-110 evidentiary hearing
during which time he could have presented evidence of his counsd’ sfallureto fully and adequately
investigatethe case. Finding merit only to hissscond dam, weafirm the convictions after conduding thet

the trial court’simproper ex parte contact with the jurors was harmless.

Factual Background.

According to the government witnesses, just after two o’ dlock in the afternoon on December 20,
1991, threeteenagersexited abusa agop near the 2300 block of Minnesota Avenue, SE. Oneof them
|eft theareawhilethe other two, gppdlant Harrisand Damon Williams, remained. Harrisspoketo Williams
whilethelatter listened, hunching hisshoul derswith hishandson both sdesof hisback. Suddenly, Harris
pulled out agun with hisright hand and aimed thebarrd a Williams' temple beforeshootinghiminthe
head. AtnotimebeforeHarrispulled out hisgunwasWilliams seen reaching towards hiswaisthand or

his coat pocket. After he shot Williams, Harris ran off in the direction of Pennsylvania Avenue.
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William Hudson, aD.C. firefighter and emergency medicd technician, stopped to administer CPR
to Williamsafter driving by and seeing Williamslaying on the ground near thebus stop. Hudson did not
seeany wegponsinWilliams waistband areaor ontheground. Anautopsy of Williams body reveded
that the bullet which had killed him had entered the | eft Sde of the scalp and continued through the brain

to the soft tissue on the right side of the scalp.

About threemonths after the shooting, on April 10, 1992, DetectivesWilliam Porter, Josgph Fox,
Jeffrey Mayberry, and Victor Smith, al from the Metropolitan Police Department, went to Harris
gpartment in order to speask with Harrisabout themurder.* The detectives pressed the buzzer for Harris
goartment and werelet into Harris building and unit. Harriswas not placed under arrest, but accompanied
the officers back to the police station. After Detective Porter had reviewed a PD-47 “rights card”
containing the Miranda warnings, Harris sgned the card and proceeded to discussthe shooting with
Detective Porter for the next forty minutes, agreeing to give avideotaped statement. Inthe statement,
Harrisadmitted that he shot Damon Williams, but daimed thethedid soin self-defense. Harrissteted thet
they had been feuding over drug territory afew weeks before the incident, and that he had been carrying
agunin hisright coat pocket for protection. Just before Harrisshot Williams, Williams had * reeched into
hispantsand said, “What’ sup now, bitch nigger?” Harristhen reached into hisright coat pocket, pulled
out hisgunand shot Williamsonthesde of thehead in sdf-defensa. After shooting Williams, Harmiswent

home, but sometime later went out again and threw the gun into the Potomac River.

! Thedetectives|earned of Harris wheresbouts after spesking to hisbrother, Antoewn. Detective Fox
first spoke to Antoewn about Harris' possible involvement in the murder in January 1992.
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Harris assartsthat the warrantless police entry both into hisgpartment building aswell asinto his
gpartment unit viol ated hisFourth Amendment rights becausethe police did not have therequiste consant
toenter ether one. Consequently, hearguesthat hislater satementsgiven at the homicide office should
have been suppressed asfruitsof anillega search. Inthedternative, Harrisargues that the satements
should be suppressed because they were made involuntarily after Harriswasthreatened with arrest and
told that he would be alowed to go home only if he made a statement. We rgject these contentions
because Harriswas neither saized in hisgpartment nor in custody when hewent to the homicide office, and

his statements were not the result of coercion.

A.

Thetrid court denied Harris pretria motion to suppress after crediting the MPD detectives
testimony that they had entered hisapartment after someonehad invited themin,?and that Harrishad gone
to the station on his own accord® after being told that the detectives wanted to question him about the
Williamsshooting. The court found that whenthe detectivesarrived a Harris gpartment building, “the
detectives gained entry to the building by peaceful means. Thereisno evidencethat they brokealock to

get in, no evidencethat therewasany typeof forced entry. They wereether buzzed orletin.” Once

2 Detective Porter testified that the detectives were admitted to the building by means of abuzzer
system, while Detective Fox stated that "' somebody went in the building [and] opened up thefront door,
whichisasecurity typedoor." Onceingdethebuilding, the detectives proceeded to Harris gpartment,
knocked on the door and were let in by a young woman.

® Detective Victor Smith described Harris as being “ very cooperativein terms of theinvestigation.”
Detective JHfrey Mayberry testified on rebuttal thet Harrisresponded thet “hehad no problemwith it” efter
hewas asked whether he would come downtown with them and answer some questions about the murder.
Detectives Porter and Mayberry testified that Harriswas not handcuffed, frisked, searched, or formally
aresed a any time. In contrast, Harristestified thet after he denied possessing any knowledge about the
shooting, the detectivestold himto accompany them back to the homicide office, “put [him] againgt the
closd, .. . frisked [him], took [his] keysout of [his| pocket and handcuffed [him] and then they escorted
[him] out to thecar.” Appd lant’ sbrother, Antoewn, aso confirmed that appellant was|ed out of the
apartment in handcuffs.
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invited into the apartment by a“ heavy-set woman,”“ the detectives found Harris and indicated to him that
they wanted to question him about the shoating. Harristhen * voluntarily acogpted the detectives invitation
to go gpeek withthem.” Thetria court credited the detectives  testimony that Harris had not been frisked
or handcuffed, either in the apartment or during histrip to the homicide office.® In short, the court
concluded that a no point during theentireincident, from thedetectives arriva at Harris sapartment to
thequestioning & the police sation wasHarris“ever in custody. It wasdear to him from the beginning thet
hewas not under arrest, and it was clear to him from the beginning that he was going to be taken back
home after this process had finished.”

Withrespect to Harris statementsto the detectives®the court found that at any point Harris* could
have opped the process. He could haverefused to be videotgped. He could have refused to answer any

*Thecourt found that “ therewas no reason for the detectivesto not believe, and properly o, that they
had been at least invited into the room beyond that door.”

> The court stated:

The Court specificdly does not bdievethat Mr. Harriswasin any way handcuffed. The
Court does not believe that hewas put up against thewall and searched. The Court
bdieves basad onthetestimony it hasheard, thet Mr. Johnny Harrisagread to gowiththe
police officersto gpesk about thismetter],] perhapshaving fathin hisability totalk hisway
around the situation that was being investigated.

® Detective Smith tedtified that as he drove Harristo the homicide office, “[t]here may have been some
casud conversation, [but] therewas nothing directly reated to the case” Upon arrival a the homicide
office, Harriswastaken to acubicle area, where Detective Porter told him that hewas not under arrest,
crossing out thereferenceto arrest onthe PD-47 card. The detective then read out each questionon the
card, verifying that Harris understood each question, and Harris placed hisinitids next to each of thefour
questionson the back of therightscard. Harriseventudly agreed to give avideotaped Satement inwhich
he admitted killing Williamsin sdf-defense. In contrast, Harristedtified thet while en routeto the Sation,
Detectives Porter and Mayberry questioned him about the murder. Oncethey arrived & the homicide
office, the detectives handcuffed Harristo achair, and for the next ten to fifteen minutes, Detective Porter
asked Harrisabout thehomicde. ThoughHarrisinitidly denied any involvementinthekilling, heeventudly
admitted shooting Williams"'[ b]ecauise [the detectives] told methey wasgoingtolet mego home. That
wastheonly reason.” Harrisaso Sated that the detectivestold him that if he did not give avideotaped
statement, he “would be locked up for the rest of [hig] life.”
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quesions. Hecould have said that hewanted to go home. But for reasonswhich arehisaone, hedecided
to givethat verdon that soundsin self-defense” Moreover, even though the police had not been required
to give HarrisMirandawarningsashewasnot in custody, the court concluded that he had nevertheless
been read hisrights, andindicated that heunderstood thoserights. Consequently, Harris “ satementswere
made voluntarily, knowingly, and of hisown freewill, and they were not made asapart of custodia

interrogation.”

Thiscourt’sscope of review of atria court’ sdenid of amotion to suppressevidenceisalimited
one. Wemus defer tothetrid judge sfindingsof fact, and acogpt hisresolution of conflicting testimony.
SeelLawrencev. United Sates, 566 A.2d 57, 60 (D.C. 1989) (citing cases). Moreover, wewill not
disurb thejudge sfactud findingsunlessthey aredearly erroneous, or without substantia support inthe
record. Seeid. (citing United Satesv. Alexander, 428 A.2d 42, 49-50 (D.C. 1981)). Neverthdess,
asthe ultimate determination of whether aseizure occurred isaquestion of law, weindependently review
thetrial court’sconclusion. Seeid. (citing Richardson v. United Sates, 520 A.2d 692, 696 (D.C.),
cert. denied, 484 U.S. 917 (1987)).

We condludethet thetrid court did not et in denying Harris motiontosuppress. Frdt, whether
the detectives entered Harris apartment building or unit without his consent isirrelevant to our
determination of whether Harris statements should have been suppressed because the Satementswere
not obtained from theexploitation of anillegd entry into Harris building or unit. Cf. Martinv. United
Sates, 605 A.2d 934, 938 (D.C. 1992), cert. denied, 506 U.S. 1011 (1992) (citing New York v.
Harris, 495 U.S. 14 (1990)) (finding statement admissible even if police had entered defendant’s
grandmother’ shousewithout consent, but with probable causefor defendant’ sarrest, where statement not
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obtained asaresult of the exploitation of theillega entry).” Second, even though thetria court did not
addresstheissue, thetestimony credited by thetria court makesit dear that Harriswasnot "seized” for
Fourth Amendment purposes. Third, therewas sufficient evidencein therecord to support thetria court’'s
determination that Harriswas never in custody, and instead, went with the detectivesto the station
voluntarily, wherehewalved hisrights. Thus, hewasnever subjected to unwarned custodid interrogation

in violation of the Fifth Amendment.

Thetrid court found that Harriswasnot in custody. Seizureand custody, however, arenct the
samething. See Morrisv. United Sates, 728 A.2d 1210, 1216 (D.C. 1999). Anindividua is
“‘seized’ within the meaning of the Fourth Amendment only if, in view of all of the circumstances
surrounding theincident, areasonable person would have bdieved that hewasnot freeto leave” United
Satesv. Mendenhall, 446 U.S. 544, 554 (1980). Thetest isan objective one, which focuseson a
reasonable person’ sinterpretation of the conduct in question, and dlowsthe paliceto determinein advance
whether their contemplated conduct will implicate the Fourth Amendment. SeeLawrence, supra, 566
A.2d at 60 (citing Michigan v. Chesternut, 486 U.S. 567 (1988)). Here, the evidencein therecord
credited by thetrid court establishesthat gppelant wasnot saized. Both Detectives Porter and Mayberry
tedtified that they did not arrest Harris, nor handeuft, frisk or search him a hisgpartment or & any time prior
toteking himtothehomicideoffice. Detective Smith testified thet Harriswas* very cooperative’” when
askedtoaccompany thedetectivesto thehomicideofficeto answer questionsregarding Williams murder.
Detective Smith aso tedtified that Harrisrode to the station unrestrained in thefront seet of the detective's

” Nevertheess, the evidencein the record supported the court’ s condusion that there was either actual
or gpparent authority to enter Harris' building and unit. Asthe court noted, after crediting the detectives
testimony, “[t]hereis no evidence that they broke alock to get in[to the goartment building], no evidence
thet therewas any type of forced entry. They wereather buzzed or letin.” Onceingdethebuilding, the
court found that the detectiveswerelet in by a* heavy-set woman” and that the detectiveshad no reason
to believethat they had not been a least invited into theliving room.  SeeWright v. United Sates, 717
A.2d 304,306 n.2(D.C. 1998) (citinglllinoisv. Rodriguez, 497 U.S. 177, 186 (1990)) (recognizing
doctrine of apparent authority).
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cruiser. Findly, asthey had promised, the police drove Harrishome after the interview was complete,
Based onthedetectives tesimony, whichthetria court credited, and the court’ sfindingsof fact, which
were not clearly erroneous, we conclude that Harriswas not seized when the detectives entered his

apartment. As there was no search® or seizure, the Fourth Amendment is not implicated.

Custody, possibly implicating Fifth Amendment concerns, requiresmorethan aseizure. See
Morris, supra, 728 A.2d at 1216 (noting that interrogation iscustodia “* only in those casesinwhich
there hasbeen aformd arrest or restraint on freedom of movement of the degree associated with formal
arest’”) (quotinglnreE.A-H.,612 A.2d 836, 838 (D.C. 1992)). We conclude, asdid thetrid court,
that Harriswas not in custody when he was brought to the police station. Because Harriswasnot in
custody and, asthe court found, freeto leave a any point, hisFifth Amendment daim that his Satements
wereinvoluntary asamaiter of law iswithout merit. The procedurd safeguardsof Mirandav. Arizona,
384 U.S. 436 (1966), areimplicated only when apersonisinvolved in custodial questioning or its
“functiond equivaent,” i.e. “any wordsor actionson the part of the police (other than those normally
atendant to arrest and custodly) thet the police should know arereasonadly likely to dicit anincrimingating
response from the subject.” Soann v. United Sates, 551 A.2d 1347, 1349 (D.C. 1988) (quoting
Rhode Idand v. Innis, 446 U.S. 291, 301 (1980)). Moreover, asthetria court noted, Detective
Porter, though not required to do so, read HarrishisMiranda rightsand asked him to place hisinitias

next to each right to indicate that he understood it.

® We conclude that there was no search of the apartment which would have triggered Fourth
Amendment concarns, asthetrid court credited the detectives tesimony that they were“a leadt invited
into the[living] room beyond [thefront gpartment] door[,]” seesupranote 7, and both gppellant and his
brother, Antoewn, testified that appellant walked into theliving room from an adjoining bedroom upon
hearing the detectives voicesin the next room. Cf. Coatesv. United Sates, 134 U.S. App. D.C. 97,
99, 413 F.2d 371, 373 (1969) (noting that it is* well established thet visua detection of evidence doesnot
constitute a ‘ search’ within the meaning of the Fourth Amendment”).
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Findly, thereisno evidence to support aclam that Harris statements were coerced, given the
court’ sdiscrediting of Harris testimony that the detectives made threats and promisesto compd his
confession. See Hebron v. United Sates, 625 A.2d 884, 885 (D.C. 1993) (trial court’s factual
findings underlying conclusion of voluntariness not disturbed on apped unless findings are without

substantial support in the record).’

Harrisfurther arguesthat this case should be remanded for re-sentencing because thetria court
initiated and engaged in prohibited ex parte communicationswith jurorsefter they hadrendered averdict,
and then congdered and relied upon these communicationsin its determination of Harris sentence, in
violaionof theABA Codeof Judicid Conduct. Althoughweagreethat thetrid judge engaged inimproper
ex parte communications about the proceeding in violation of Canon 3 (A)(4), we are satisfied thet the

violation was harmless.

 Wefind no merit to ppdlant’ srelated daim that thetrid court erred in denying him ahearing on his
§23-110 mation aleging that hiscounsd wasineffective because hedid not makean on-steingpection
of Harris gpartment building or interview prospectivewitnessesin order to rebut thedetectives tesimony
that they entered the building with consent. In particular, Harris assarts that had counsdl conducted the
proper investigation, hewould havelearnedthat Harris building had no buzzer system, and discovered two
witnesseswho would have tedtified thet they did not hear any knocking on Harris front door and observed
Harrisbeing led away in handcuffs by the police. However, asHarrisdid not identify any of these
witnessesor provide any affidavitsto support ather of hiscontentions, and till hasnot doneso beforethis
court, hisdamisvague and condusory, and thetrid court acted properly in denying his motion without
ahearing. SeeFiddsv. United States, 698 A.2d 485, 489 (D.C.) (affirming summary denid of § 23-
110 motion because gppdlant’ sfailure to provide affidavitsfrom any of the aleged witnesseswas“ itsdlf
asufficent ground to rgject without ahearing dlegations of ineffectivenesspremised on thefalureto cal
them”), cert. denied, 523 U.S. 1012 (1998); Reaves v. United States, 694 A.2d 52, 57 n.6 (D.C.
1997).



10

After thejury had rendered itsverdict, Judge Dixonin open court invited thejurorsto come spesk
with himinthejury roomif they had any questionsor concarnsthey wanted to raise about the processthey
had just gone through, stating:

[1]f for any reason there is any question that any of you have that you
would liketo ask meor if therédsanything you'd liketotdl meor if you'd
like to complain about the waiting time or complain about the lack of
amenitiesinthejury room or anything that you wish to see me about, Il
makemysdf avallableto youin afew momentsin thejury room, if you
have any reason you want to talk to me.

Sometimesjurorshavequestions| cananswer, and | will, and sometimes
they have questions that | can't answer because they're either
ingppropriate or | don't know theanswer. Inthosecases 'l tell youit's
not appropriate for me to answer or | don't know the answer.

If you have no reason to see me, you don't haveto wait. 1t will only be
me, and I'mmaking mysdf available becausein thepast, weve been told
by jurors, "'l wish | had achancetotel the Judge some particular matter
beforedeparting.” Soif youd liketowait about two or three minutesin
the jury room, and I'll make myself available to you.["]

Subsequently, at sentencingonMay 5, 1993, following dlocution and beforethe court impaosed
sentence, Judge Dixon advised the partiesthat although he had reached his own conclusions after and
during thecourseof thetrid, hethought it would be hel pful to reaeto both counsd thesubstance of his
pod-trid discussonswith thejurors. Judge Dixon informed counsd thet he had been told thet, fromthe
beginning of ddiberations, onejuror had declared to the othersthat under no circumstanceswould heever
return averdict of firs-degree murder, which effectively hed | eft thejury with the choice of being hung or
returning someother typeof averdict. Giventhose options, and not wanting Harrisback on the strest,

thejury informed Judge Dixon & the pogt-verdict meeting, they had compromised on the lesser-induded

19 Counsal for appellant did not object to Judge Dixon' sinvitation to the jury.

1 Judge Dixon wastold about thejuror's statement and itsimplicationsfor thejury's ddliberations after
asking thejurorsto darify what they had meant when they asked him what should be done“if ajuror won't
follow the law.”
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offense of second-degreemurder. Judge Dixon then opined to counsd that he had not been surprised thet
anumber of jurorsfavored convictionfor firs-degree murder as''the evidence supported thefact thet this

was just an unfortunate, cold-blooded killing."

Judge Dixon mededlear prior toimposing sentencethat hebasad hissentencing decison onwhet

he considered to be the tragic circumstances of the killing, commenting:

[Itisredly disgppointing to seewhat has happened to the young menin
our community, how thisattitude of machoism has gotten to the point of
an extremewhereby theretdiation for any typeof infractionisto an [9c]
asault themwith afirearm. And thet’ swhat you did. Onyour way tothe
school you got into thisargument on abus, epped off the busand put a
gun to that young man’ shead, waited at least asecond or two and then
pulled thetrigger, not cond dering what the consequencesweregoing to
be to you or the young man. It's—It'sreally unfortunate, Mr. Harris.

Basad on the court'scomments, Harrismoved for recusal, arguing thet the court's conversation with
thejurorshad affected its sentencing decision and that it at |east created the appearance of impropriety.
Inresponse, Judge Dixon emphaticaly sated: "No, gr. No, gr; it hasnot affected my decison meking.”
Judge Dixon assured both counsd that he would not consider the contact as he made his sentencing
ddliberations, emphasizing that the conversation with thejurorshad * not affected [hig| decison making.”

He then denied Harris' motion for recusal and imposed sentence.

Canon 3 (A)(4) of the ABA Model Code of Judicial Conduct providesin relevant part:

A judge should accord to every person whoislegaly interested ina
proceeding, or his[or her] lawyer, full right to be heard according tolaw,
and, except asauthorized by law, neither initiate nor consider ex parte
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or other communications concerning a pending or impending
proceeding.[*]

Ex partecommunicationsarethosethat involvefewer than dl of the partieswho arelegdly entitled to
be present during the discussion of any matter” and are prohibited in order to* ensurethat ‘ every person
whoislegaly interestedin aproceeding [isgiventhe] full right tobe heard according tolaw.’” JEFFREY
M. SHAMAN ET AL., JuDICIAL CONDUCT AND ETHICS 149 (2d ed. 1995) (quoting ABA MopeL CobE
oF JubiclAL ConbucT Canon 3 A (4) (1972)).2

In addition, Canon 3 (C)(1) of the ABA Modd Code of Judicia Conduct requiresjudgesto
disqualify themsdlvesfrom aproceedinginwhich theirimpartiaity "might reasonably be questioned."*
Theseprohibitionstogether serve"to prevent the'actua or gpparent partidity [which] underminesthe
confidenceinthejudiciary . . . essentia to the successful functioning of our democratic form of
government.™ Foster, supra note 12, 615 A.2d at 216 (quoting Belton v United Sates, 581 A.2d
1205, 1214 (D.C. 1990) (internal quotations omitted)).™

2 Thus, by itsown terms, Canon 3 (A)(4) prohibits both (1) initiating ex parte communications and
(2) consdering such communicationsin rendering adecison. See Foster v. United Sates, 615A.2d
213,216 (D.C. 1992).

3 We havetreated stuaionsin which atria court has received ex parte communications where no
interested party was present in the same manner asthose cases where the communication wasreceived
“at theingtance and for the benefit of oneparty only.” BLACK’ SLAW DICTIONARY 576 (6" ed. 1990)
(characterizing ajudicid proceeding, order, and thelike, asbeing ex parte “when it istaken or granted
a theingance and for the bendfit of one party only, and without noticeto, or contestation by, any person
adversdyinterested’). See eg., InreW.T.L., 656 A.2d 1123 (D.C. 1995) (concluding that trid judge' s
recei pt of ex parteinformation about appellant during unrelated court proceedingsinvolving another
juvenile, though in violation of Canon 3 (A)(4), was harmless).

¥ The text of Canon 3 (C)(1) readsin pertinent part:

A judge should disgudify himsdf [or hersdlf] inaproceedinginwhich his
[or her] impartiality might reasonably be questioned.

® Atthetimeof Harris sentencing, the ABA Modd Code of Judicid Conduct ("ABA Code") gpplied
to Didtrict of Columbiajudges. See, e.g., Belton, supra, 581 A.2d at 1213 n.8. Asof June 1, 1995,
(continued...)
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When Judge Dixon made hisinvitation to thejurorsto communicateany questionsor concarnsthey
might have had about their jury experiencefollowing the rendering of theverdict, he did soin open court
and without objection from either counsel. Judge Dixon'sinvitationto thejurorswasfor the purpose of
seeking input from jurorsabout potentid areasof improvement inthe court system. However, despitehis
cavedt tothejurorsthat there might be some questionswhich he could not appropriately answer, during
his subsequent meseting with thejurors, conducted out of the presence of both Harrisand hisattorney,
Judge Dixon neverthdesslearned that onejuror had indicated early onin the ddliberationsthat he would
not return averdict for firg-degree murder while armed, and that the jurors had reached acompromise
verdict for second-degree murder while armed because they had not wanted Harristo go free.
Accordingly, whileit isdear from the record that Judge Dixon did not intend to dict subdtantive comments
about thejury'sddiberationsand, indeed, cautioned thejury that it would beinappropriatefor himto
addresssomeof their concerns, weare condrained to condludethat, despite hisgood intentions, thejudge
inadvertently initiated and subsequently engaged in prohibited ex parte communications about Harris
pending case during his post-verdict meeting with thejurors, thereby violating Canon 3 (A)(4). Cf.Inre
W.T.L., supranote 13, 656 A.2d at 1129 (concluding that tria judge engaged in improper ex parte
communicationsabout gppdlant during his“commendable’ atempt to engagejuvenileduringjuvenile' s

disposition hearing).

15 H
(...continued)
judgesof the Didtrict of Columbiacourts became governed by the Code of Judicdd Conduct for the Didrict
of ColumbiaCourts ("D.C. Code"). SeelnreW.T.L., supranote 13, 656 A.2d at 1127. The new
codeismodeled primarily after the ABA’s1990 Mode Code of Judicial Conduct. See CobEoF
JubiciAL ConbucT v (1995). Many of the canons contained in the ABA Code can befoundinthe D.C.
Code. For example, Canon 3 (A)(4) of the ABA Codeisnow Canon 3 (B)(7) of the D.C. Code, while
the prinaples contained in Canon 3 (C)(1) of the ABA Code can now befoundin Canon 2 (A) of the D.C.
Code.

Canon 3 (B)(7) of the D.C. Code now permits certain ex parte communicationsin order to
fadilitate scheduling and other adminidrative purposes and to accommodate emergencies. Nevertheess,
judgesare dtill expected to discourage ex parte communicationinmost cases. Seeid. Canon 3 (B)(7)
cmt.
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Wedo not mean toimply that trid court judges should ceesethalr effortsto provide an opportunity
for jurorsto talk to the court about matters which might have arisen during the course of trial. That
opportunity could be awelcome oneto jurors at the conclusion of what might have been a stressful
experience and, equally important, it may provide useful and gppropriate information about waysto
improvethejury service experience. See, e.g., CounciL FOR COURT EXCELLENCE, JURIESFOR THE
Y EAR 2000 AND BEYOND: PROPOSALS TO IMPROVE THE JURY SYSTEM IN WASHINGTON, D.C. 73
(1998).** Judicid effortsto solicit jurors viewsare salutary and areto be commended —provided they
are made subject to certain procedura safeguardsto avoid and, if necessary, mitigate, unanticipated

disclosures such as the one that occurred in this case.

In 1996, the American Bar Association issued new Crimind Justice Standards to help resolve
important issuesrelating to variousaspects of crimind jury trids. See ABA STANDARDSFOR CRIMINAL
JusTICE DISCOVERY AND TRIAL BY JURY 119 (3d ed. 1996)."”  In an effort to accommodate the rights
of crimind defendantsto be present a each important stage of the proceedings without deterring court
gysems dfortstoimprovethejury experience, the ABA hasrecommended that any discussonsbetween
acourt and the jurorsfollowing the conclusion of tria and the completion of thejurors' service be

conducted “only on the record and in open court with counsdl having the opportunity to be present.” Id.

1% JURIES FOR THE Y EAR 2000 AND BEYOND is areport of the Council for Court Excellence
recommending jury reformsfor the courtsinthe Didrict of Columbia Of rdevanceto theissuebeforethe
court inthisapped are Recommendation 16, id. a 19(“ The D.C. Jury Project recommendsthat the courts
continueto regularly seek thefeedback of jurorsandthat theresults of any surveys/questionnaires utilized
betdlied and reviewed by judges, jury adminisrators, and court policy makers.”); and Recommendetion
32,id. a 73 (“TheD.C. dury Project encouragestrid judgestojoinjurorsat theclose of atrid inorder
to persondly and informaly thank them for their service, to answer questions about the court and jury
sysdems and to provide assgancefor any juror who may have experienced extreme stress caused by the
tria.”).

Y The ABA'’ sHouse of Delegates approved the new standardsin August 1993, dmot five months
after thetrial, and three months after sentencing in this case.
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at 227 (Standard 15-4.3. Judicia communication with jurors). Seealsoid. at 228 (noting in the
commentary for Standard 15-4.3 that thefallureto hold communicationswith jurors“in open court, onthe
record, with counsd giventheopportunity to beheard prior to thecommunication” deprivesthedefendant
of the condtitutional right to be present a al Sagesof thetrid); id. a 230 (dating that it is* permissblefor
thejudgeto converse with jurors about agpects of their jury servicewhich did not bear upon the merits of
thecase”). Cf. Rushenv. Spain, 464 U.S. 114, 117 (1983), and Rogersv. United Sates, 422 U.S.
35, 39(1975) (recognizingacrimind defendant’ sright tobepresent “a dl criticd stagesof thetrid”). We
condder the ABA’ srecommendation to beasound approach, onewnhich adequately safeguardstherights
of crimind defendantswhile continuing to encourage our court system’ songoing effortsto addressthe
needs and concerns of jurors. Whilewe cannot say for certain that the information about thejury’s
odiberationsin Harris casewould nat have been divul ged hed the discuss on been conducted in open court
and ontherecord, asrecommended by the ABA standards, atranscript of the dia oguewould providea
firm basisfor counsd's eva uation and gppdlate review. In addition, the presence of gppelant and his
counsd would have afforded gppdlant the opportunity to cut off the discusson assoon aspossbleto limit

any potential prejudice.’®

8 TheD.C. Jury Project encouragestria judges, after jurors are discharged, to “ provide additional
opportunity for jurorswho express aneed to relieve tensgon by meeting persondly inamoreinforma
Setting and recelving comments about their experience.” See JURIESFORTHE Y EAR 2000 AND BEYOND,
upra, a 73. Thisiswhat Judge Dixondid inthiscase. In such asatting it could be awkward for the
judgeto cut off aquestion or comment that gppearsto be heading in an ingppropriate direction. Counsd
could hdpfully provideass sancewithout concern about pre udicing thedefendant, asthejury dready hes
returned a verdict.

Theredso are other waysto solicit juror input, which require their own ssfeguards. The Federd
Judicial Center recommendsthat judges solicit information and suggestions pertaining to the juror
experience through the use of an exit questionnaire. See ABA STANDARDSFOR CRIMINAL DISCOVERY
AND TRIAL BY JURY, supra, a 230 n.15; see also JURIESFOR THE Y EAR 2000 AND BEYOND, supra,
at 19 (Recommendation 16, see supra note 16).
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Although Judge Dixon violated Canon 3 (A)(4) when he conducted the post-verdict sessonwith
thejurorsout of Harris' presence,®wearesatisfied that thisviolation did not substantialy prgjudice Harris,
and wastherefore harmless. See Davisv. United Sates, 567 A.2d 36, 41 (D.C. 1989) (finding harm
wheretrid court initiated an investigation which " substantially prejudiced the defense).® Thereisno

19 Despite our conclusion that Judge Dixon engaged in an improper ex parte communication, wedo
not think that this conversation would haveled an objective person to reasonably infer partidity, and
therefore condude that therewas no violation of Canon 3 (C)(1). SeeFoder, supranote 12, 615A.2d
at 219; Belton, supra, 581 A.2d at 1214 (citing Liljeberg v. Health Servs. Acquisition Corp., 486
U.S. 847,861 (1988)). Cf. Soanv. United Sates, 527 A.2d 1277, 1287 (D.C. 1986) (recognizing
that “ an gppearance or perception of impropriety can be damaging to public confidencein our judicid
sysem, eventhough noviolation of rightshasoccurred”). Asdiscussed above, Judge Dixonimmediady
and emphaticaly denied Harris dlegationsthat the ex parte communication had affected hisdecison
meaking or had given the gppearance of impropriety. Moreover, thejudge emphasized that “the evidence
supported thefact that thiswasjugt an unfortunate, cold blooded killing” and discussed what hefound to
be the tragic circumstances of the murder, thereby indicating that the jurors had not given him any
informetion thet was not dreedy known to him asaresult of evidence presented over the course of thetrid.
Cf. Fogter, supranote 12, 615 A.2d a 217 (no indication that member of Parole Board communicated
any informationtotria judge about appellant not already availablethrough other sentencing reports).
Finally, although it would have been preferable for the judgeto have apprised counsel about the
communication at the sart of the sentencing hearing, he neverthd essinformed them of his conversations
prior to imposing sentence and gave appel lant an opportunity to state hiscasefor recusd. Cf. Belton,
supra, 581 A.2d a 1214 (concluding that because court did not make clear that it did not consider ex
parte communication in determining defendant’ s sentence until more than two months after sentenaing, his
“ “impartiality might reasonably be questioned,” in violation of Canon 3 (C)(1)”).

% Under Liljeberg, supranote 19, adifferent harmless error analysis applieswherethereisan
gppearance of partidity, inviolation of Canon 3 (C)(1). See, eg., Foster, supranote 12, 615A.2d at
219; InreW.T.L., supranote 13, 656 A.2d at 1129-30. However, inInreW.T.L., we nevertheless
cond dered the prgjudice under both stlandards but noted thet wedid notintend to suggest thet the violation
of Canon 3(A)(4) indicated thet thetrid judge wasintemperate or biased. 1d. a 1130n.9. Even goplying
themorerigorousLiljeberg andyssto thiscase, we conclude therewasno prejudicerequiring reversd.

Under the Liljeberg andyss, we do not limit oursalvesto actud prejudice, but consider “therisk
of injudiceto the partiesin the particular case, therisk thet the denid of rdlief will produceinjusticein other
casesand therisk of undermining the public’ sconfidenceinthejudicia process.” Liljeberg, supranote
19,486 U.S. a 864. Firdt, with respect to therisk to the partiesin this case, asfar asthe government is
concerned, if thejudgeisrecused asaresult of the post-trial conversationwith thejurors, " only a
resentencing, not aretria, isinvolved,” Foster, supra note 12, 615 A.2d at 220 (quoting Belton,
supra, 581 A.2d at 1215). Asregards appellant, we bdievethat therisk of injusticeto him also was
minimd, given that he had the opportunity to argue mitigating drcumstances before the court announced
the sentence, and more significantly, in view of Judge Dixon’ sadamant statement that theex parte
information did “not affect[] [his] decisonmaking.” Second, the potentia for injusticein other casesis
amdl, inview of our prior warningsagaing ex partecommunicationsin the context of sentencing and our

(continued...)
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indication from the record that Judge Dixon’ sdecision to invitethe jurorsto speak with him at the
conduson of their servicewas motivated by hisdesreto obtain ex partefacts, as Judge Dixon explained
that hehad invited thejurorsto meet with him becauseinthe past “we vebeentold by jurors ‘I wish | had
achancetotd| the Judge some particular maiter beforedeparting.”” Judge Dixon expresdy sated thet the
jurors disdosuresdid not form part of hissentencing ddliberations, and hiscommentsa sentencing confirm
that the sentence imposed was based on the judge’ s own conceptions of what heregarded as* an
unfortunate, cold blooded killing.” See Soan, supranote 19, 527 A.2d at 1287 (evident that court did
not consider ex parte communication between juror and law clerk when judge reiterated that contact
mede “ absol utely no difference whatsoever to the sentence | am probably going to impose” after defense
counsdl challenged communication); cf. Belton, supra, 581 A.2d a 1215 (no actud impropriety found
under Canon 3 (A)(4) even though judgedid not make dlear that hedid not “ consder” information about

defendant obtained ex parte until over two months after sentencing).

Thus, for the foregoing reasons, we affirm Harris' convictions.

Affirmed.

2(....continued)

recommendeationinthisopinionfor trid judgesto hold these meetings on therecord and inthe presence
of counsdl. Cf. Fogter, supranote 12, 615 A.2d at 221; Inre W.T.L., supra note 13, 656 A.2d. at
1130. Findly, therisk of undermining public confidencein the drcumstances of this case mudt tekeinto
account thetrid judge's good faith reason for conducting the meating with jurors, onewhich wasactudly
intended to improve public confidencein thejudicid system, by seeking out waysto improve the jury
experience, and the fact that there isno evidence of any bias on the part of thetrid judge. Seelnre
W.T.L., supra note 13, 656 A.2d at 1130.





