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Per CuriaM:  Following atrid by jury, gopdlant Keith Y ancey was convicted of fird-degree
burglary while armed and firg-degreefd ony murder whilearmed. Appdlant'slater motion for collatera
relief pursuant to D.C. Code § 23-110 (1996 Repl.) was denied following ahearing before Judge Cheryl
M. Long. Inthisconsolidated gpped from hisconvictionsandthedenid of thepogt-tria motion, gopdlant

ralsesanumber of contentions, most of which arerdated to the preparation and performance of histriad

counsd, whotook over hiscaseshortly beforetrid after gopdlant'searlier retained counsd wassuspended
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fromthepracticeof law, and whowasgranted abrief continuanceto preparefor trid. Upon congderation

of the arguments advanced, we affirm.

I. Facts

Appdlant and his codefendant John Lyleswere charged with firg-degree burglary whilearmed,*
attempted robbery whilearmed,first-degreefel ony murder whilearmed,® and perjury”in April 1985.
These chargesrdated to the murder of Robert Wiant, aCapitol Hill red estate agent, who was stabbed

to death in his home on June 20, 1984. Appellant retained W. Edward Thompson to represent him.

Mr. Thompson entered his gppearance as retained counsd for defendant in May 1985. Thetrid
date was st for September 25, 1985, before Chief Judge H. Carl Moutriel. Mr. Thompson worked on
the case, filing with the court, among other things, amotion to suppress gope lant's videotaped Satement,

inwhich gppdlant admitted someinvolvement inthecrime,>and which appellant daimed had been obtained

1 D.C. Code §§ 22-1801 (a), -3202 (1996 Repl.).
2 D.C. Code §§ 22-2902, -3202 (1996 Repl.).

* D.C. Code §§ 22-2401, -3202 (1996 Repl.).

* D.C. Code § 22-2511 (1996 Repl.).

> While Y ancey did not make an outright confession, his admissions are incriminating. In his
statement, he admitted knowing that his co-defendant intended to rob the decedent and had pointed out
to him some of the furnishings in the decedent’ s home before the decedent asked them to leave.
Y ancey claimed that he declined Lyles’ invitation to take a knife and return to the house, but that he
(continued...)
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by the police through physical and mental coercion. Severd daysbeforethefirst scheduled trid dete, the
government requested a continuance becalise an essentia prosecution witnesswas unavailabledueto a
medical emergency. Judge M oultriegranted that maotion and continued thetria to November 21, 1985.
In October 1985, Mr. Thompson was sugpended from the practice of law for aperiod of three months,
commencing on October 27, 1985. Attorney Adgie O’ Bryant entered an gppearancefor appelant on
November 18, 1985, and filed arequest for acontinuance. Among the reasonslisted by Mr. O Bryant
In requesting the continuance were that he was“ unavallablefor trid on November 21, 1985,” and that

“[t]he defendant requests additional time for his new counsel to prepare his defense.”

At ahearing held on November 20, 1985, Mr. O’ Bryant daborated on his reasonsfor requesting
acontinuance, explaining that he had not poken to any of the witnesses and was“totaly not prepared to
gototrid totry amurder caseintwo days” Over objectionsby Mr. O Bryant that he needed moretime
to prepare, Judge Moultrie granted gppe lant athree-day continuance, explaining that the case was not
complex, and November 25th wastheonly day the case could fit into the court'scadendar. JudgeMoultrie
asssed Mr. O Bryantin having hisother matterscontinued so he could devote himsdlf solely to preparing

for appellant’ strial, and ordered him to be in court to try the case on Monday, November 25, 1985.

On November 25th, Mr. O Bryant gopeared in court with hisown attorney, Mdvin Marshdl. Mr.

Marshdl gpoke on behdf of Mr. O’ Bryant, explaining that there were witnessesto whom Mr. O’ Bryant

>(...continued)
waited outside when Lyles re-entered the house, and unknown to him at the time, killed the decedent.
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had not spoken and physical evidence that Mr. O’ Bryant had not had an opportunity to see, and that
therefore Mr. O’ Bryant fdt that hewas* condtitutiondly ineffective’ a that time. Judge Moultrie, who hed

previously explained to Mr. O’ Bryant that the trial would go forward, stated:

Wéll, ineffective depends on what transpires, Sir. Hemay risetothe
occasion. He'sagood lawyer.

Later thet day, gopdlant addressed Judge Moulltrie, explaining thet he did not fed thetrid would
befar becauseMr. O Bryant only hed afew daysto prepare. Judge Moultrie explained to appellant thet
thematter of the continuance had aready been decided and resumed hearingmotions. Thetrid conduded
on December 2, 1985, when ajury found appelant guilty of first-degree murder whilearmed and fird-
degree burglary while armed. He was sentenced in January 1986 and resentenced in April 1986.

Appellant filed atimely notice of appeal.

In August 1988, appdlant filed amoation seeking to vacate his convictions, dleging ineffective
assganceof counsd. Hisprimary contention wasthet Mr. O Bryant wasineffective d trid dueto thelack
of time hewas permitted to preparefor the case. Appdlant’ sdirect goped washdd in abeyance pending

resolution of his collateral attack.

Because Judge Moulltrie by then was deceased, gppellant’ smotion came before the Honorable
Cheryl Long. Following afive-day hearing, which consisted of the testimony of witnesses and

representationsfrom counsd, Judgel ong issued asixty-four pagememorandum opinion and order denying
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gopdlant’ sclamfor relief. Inthat order, Judge L ong reviewed thepretrid investigation, pretrid motion
hearing, andtrid performanceof Mr. O’ Bryantingreat detail. Shefound that gppellant had failed to show
any condiitutiond deficiency onthepart of histrid counsd, and thet even if he had succeeded in doing so,
the deficiency would not have prejudi ced gppe lant, given the strength of the government’ scaseand the
poor crediibility of gppellant and gopellant spotential witnesses® Appellant filed asscond natice of apped,

this one from the denial of his motion, and the two appeals were consolidated in this court.

II. The Right to Choose Counsel

Appdlant contendsthetria court violated hisright to choosehisown counsd by ruling that Mr.
O Bryant, with whom gppellant now dams he had not established an atorney-dient reaionship prior to
the continuance hearing on November 20, 1985, mudt try thecase. A defendant has a conditutiondly
protected right to choose hisown counsd, arising out of both the Sixth Amendment right to counsd and
notions of due processunder the Fifth Amendment. Such right includes*afair opportunity to secure
counsal of hisown choice.” Crooker v. California, 357 U.S. 433, 439 (1958) (quoting Powdll v.

Alabama, 287 U.S. 45, 53 (1932)) (other citationsomitted). The Supreme Court heldin Powell thet “the

® Thetrial court declined to rule on whether the Judge Moultrie abused his discretion in denying a
continuance, stating:

Where [Chief Judge Moultrie’ s] scheduling decision is concerned, such
aruling cannot result in agrant of anew trial because such relief is not
within the purview and power of the Superior Court. The provision of
anew trial, based upon damage that accrues from ajudicial decision,
lies only in the District of Columbia Court of Appeals.
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falureof thetria court to give [defendants] areasonabletime and opportunity to secure counsd wasa
clear denid of dueprocess” 287 U.S a 71. Thisright isnot absolute, however, and*‘ cannot beingsted
uponinameanner that will obstruct an orderly procedurein courtsof judtice, and deprive such courtsof the
exercise of their inherent powersto control thesame.”” Leev. United Sates, 98 U.S. App. D.C. 272,
274, 235F.2d 219, 221 (1956) (quoting Smith v. United Sates, 53 App. D.C. 53, 55, 283 F. 259, 261
(1923)). Theright may be balanced against other factors by thetria court in order to prevent the
adminigration of justicefrom beingimpeded. Douglasv. United Sates, 488 A.2d 121, 143 (D.C. 1985)

(citation omitted).

Wearenot persuaded that the record factually supportsappellant’ sclaim that thetria court
deprived himof hisright to retain counsdl of hischoice. Thompson wasunavalladleto practicelaw and
would continueto be unavailablefor nearly threemonths. Furthermore, gopdlant’ sdaim that he did not
know who Mr. O Bryant was, and that he had not established an attorney-client relationship with Mr.
O Bryant, though expressed by appdlant & the § 23-110 hearing, are noticesbly absent from the record
of the continuance hearing before Judge Moultrie. Mr. O’ Bryant entered his gppearance asgppdlant’'s
counsdl, and nothing intherecord of that hearing suggeststhat this gppearance wasonly for the purpose
of requesting acontinuance*“for Mr. Thompson,” asgppdlant now dams. Ingppdlant’ sorigind motion
for acontinuance, Mr. O’ Bryant expressed that “Mr. Thompson can no longer represent the defendant,”
and that “ defendant requeststo have afair opportunity and reasonabletimeto employ counsd of his

choosng towit atorney Adgie O Bryant, J.” At thetimeof the continuance hearing, therefore, it gopeared
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that gppellant had chosen Mr. O’ Bryant to represent him.” Judge Moulltriedid not violate gppellant'sright
to counsd of hischoiceby ruling thet hegototrid with an atorney who gppeared to be of hischoosing.

Following the hearing on appellant’ s § 23-110 motion, thetrial court found that Mr. O’ Bryant had
indicated that he would teke the caseif financid arrangements could be made, and his prior, counsd Mr.
Thompson, informed O’ Bryant thet gppellant’ sfamily would makethosearrangements. Thetrid court
further found thet Mr. O’ Bryant sought a continuance” spedificdly for the purpose of efording the Y ancey
family and Mr. Thompson moretimeto makefirm financia arrangementsfor hiringMr. O’ Bryant.”®
Appdlant had spokento Mr. O’ Bryant before he entered hisgppearance. Thus it gopearsthat appelant
hadinfact chosen Mr. O’ Bryant asMr. Thompson’ ssuccessor, with only thefinancid arrangementsto
beresolved. Therecord of the continuance hearings and the 8 23-110 hearing support the conduson that
gppdlant hadinfact chosen Mr. O Bryant ashiscounsd, dlthough counsd sought moretimetofindize
financid arrangementsand to preparefor trid. Under these circumstances, wedo not view thisto bea
casewheregppelant wasdeprived of hisright to select counsd of hischoice. InPart IV of thisopinion,
we consder appd lant’ sargument that the denial of alonger continuance deprived him of effective

assistance of counsal.

" The only assertion made by either Mr. O’ Bryant or appellant during the continuance hearing that
could have suggested a desire to wait for Mr. Thompson was Mr. O’ Bryant’ s suggestion that the case
be continued until January 27, 1986, the date that Mr. Thompson anticipated being permitted to resume
practice. During the course of the hearing, Mr. O’ Bryant expressed a willingness to proceed to trial on
December 9" or December 16™. However, the trial court had other cases set for trial on those dates.

& Mr. O’ Bryant was aware that the family had already paid Mr. Thompson $10,000, and according
to the trial court’ s findings, “Mr. Thompson had already spent the money.”
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[11. The Monroe-Farrell Claim

Appdlant aso contendsthat thetrial court violated his Sixth Amendment right to counsd! by failing
to conduct aninquiry into the pretrid preparation of Mr. O’ Bryant when gppdlant expressed concernthat
hisatorney did nat haveenoughtimeto prepare. When adefendant mekesadam of ineffectiveasssance
of counsd pretrid, thetrid court must conduct aninquiry sufficient to assessthe counsdl’ s preparedness
and determinewhether the defendant’ sclaim has merit. See McFadden v. United Sates, 614 A.2d 11,
15(D.C.1992). A falluretodo sowill resultinreversd, seeid. at 17-18, or remand for aninquiry into
thetrial counsd’ s pretrid preparedness (a“Monroe-Farrdl” hearing). See Bassv. United Sates, 580

A.2d 669, 671 (D.C. 1990).

Inthiscase, gppdlant told Judge M oultrie during the suppress on hearing that he did not believe
thetria would befar because hisatorney had not hed enough timeto prepare. Judge Moultrie, gpparently
taking thisasadditiond argument in support of alonger continuance, resumed the hearing without inquiring
further into appelant’ sdams. We need not reach the issue of whether gppelant’ s brief statement to the
court was sufficient to require aninquiry into hisconcerns, sseMonroev. United Sates, 389 A.2d 811,
819-20 (D.C.), cert. denied, 439 U.S. 1006 (1978), as Judge L ong made findingson therecord relating
to Mr. O’ Bryant’ s pretrid preparation; thesefindingsare smilar to those that would be mede by atrid

court on remand for a Monroe-Farrell hearing.

Based on the evidence presented at gppel lant’ s § 23-110 hearing, Judge Long found that Mr.
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O Bryant spretrid investigation wasextensvedespitethetime condraints. After thehearinginwhichhe
was granted the short continuance, Mr. O’ Bryant met with Mr. Thompson toretrieve gppdlant’ sfileand
discussthecase. Hereviewed the notes of the privateinvestigator who had been hired by Mr. Thompson
and met with thetrid prosecutor to begin the discovery conference, where he reviewed government
evidence. Mr. O’ Bryant dso met with gppellant on severd occas onstodiscussgppdlant’ sversgon of the
events of the day of the murder and how they related to the government’ sevidence. He personally
interviewed severd witnesses, including thosewho gppe lant daimed provided himwithandibi. Hedso
retraced the route gppe lant claimed to have taken on the day of the murder in an attempt to reconstruct

the events of that day. In addition, he reviewed the physical evidence with the assistance of experts.

After reviewing Mr. O Bryant' spretrid preparation, Judge Long concluded that Mr. O’ Bryart,
despite the time congraintsimposad on him, “ conducted a sufficient, reasonable, and competent pre-trid
investigation.” Judge L ong noted that thoseagpectsof Mr. O Bryant’ spretria preparation about which
gopdlant complaned, induding hisfallureto locate two witnesses, the fact that he did not take photas or
mekediagramsof the crime scene, and thefact thet he did not hireaninvestigator, hed no detrimentd effect
on gppdlant’ scase, asthewitnesses could not exonerate gppel lant or account for hiswheregboutsat the

time of the crime.

Based on Judge Long' sfindings, which wereamply supported by the record, we conclude that
gopdlant’ strid counsd was condtitutionally prepared for trid. Therefore, eveniif thetrid court diderrin

refusing to conduct afurther inquiry into agppe lant’ sconcerns, thereisno need to remand the casefor a
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Monroe-Farrd| hearinginview of thetrid court’ sin-depthinquiry and determination that trid counsd was
prepared condtitutiondly. SeeWingatev. United Sates, 669 A.2d 1275, 1279 (D.C. 1995) (“If the
judgeinag823-110mation hearing determing] g thet trid counsd wasinfact conditutionally prepared, the
Monroe-Farrel issue. . . effectively disgppear|s] from the case, evenif theinquiry actualy made [was]

insufficient.”) (citing Matthews v. United Sates, 459 A.2d 1063, 1066 (D.C. 1983)).

V. The Ruling on Continuance and the Claim of Deprivation of Counsel

Appdlant arguesthat thetrid court abusaditsdiscretioninfailing to grant acontinuance of sufficient
durationto dlow hiscounsd to preparefor trid. He contendsthat thetrid court’ sfallureto grant alonger
continuanceinterfered with hisSxth Amendment right to counsel. Theduty of the court to assurethet the
accused' sright to counsd is protected “is not discharged by an assgnment [of counsd] & such atimeor
under such drcumstancesasto predudethegiving of effectiveadinthe preparation andtrid of thecase”
Powell, supra, 287 U.S. a 71. “Thus, thetrid judgemay not ing st on such expeditiousnessthat counsd
for the defendant |acks areasonabletimeto preparefor trid; sripping away the opportunity to preparefor
tria istantamount to denying altogether the assistance of counsd for the defense” United Satesv.
Burton, 189 U.S. App. D.C. 327, 331, 584 F.2d 485, 489 (1978). That isessentially appellant’s

argument here.

Appdlant acknowledgesthet thegrant or denid of acontinuanceisametter withinthetria court’'s

discretion, whichisnot subject to reversd aosent an abuse of discretion. Seeid.; Welch v. United Sates,



11
689A.2d1,5(D.C. 1996); seealso Morrisv. Sappy, 461 U.S. 1, 11 (1983). In consdering whether
thetria court has properly exercised its discretion, we congder, among other factors, whether thetrid
court conddered rdevant factors, or rdied upon improper factors, and whether the reesonsfor itsactions
arereasonably supported. Johnson v. United States, 398 A.2d 354, 365 (D.C. 1979). Inthe context
here, thereasonablenessof thelength of acontinuance allowed for tria preparation dependsupon the

circumstances. Among the factors for consideration are:

the length of the requested dday; whether other continuances have been
requested and granted; theba anced convenience or inconvenienceto the
litigants, witnesses, counsd, and the court; whether therequested delay is
for legitimatereasons, or whether it isdilatory, purposeful, or contrived;
whether thedefendant contributed tothecircumstancewnhich givesriseto
the request for acontinuance; whether the defendant has other competent
counsdl prepared to try the case, including the consderation of whether
the other counsdl was retained aslead or associate counsel; whether
denying the continuancewill result inidentifiable prgjudice to defendant’s
case, andif 0, whether thisprgudiceisof amaterid or subgtantid neture;
the complexity of thecase; and other rlevant factorswhich may appear
In the context of any particular case.

Burton, 189 U.S. App. D.C. at 332-33, 584 F.2d at 491 (footnotes and citations omitted). It isnot
gpparent that thetria court considered anything in thiscase other than the demands of thecriminal docket.
An examination of therdlevant condderations, which are outlined in Burton, weigh heavily infavor of a
longer continuancethan thetrid court granted. Appdlant found himsdf in circumgtances not of hisown
making. Heretained hisinitia counsd and had nothing to do with thet attorney’ s sugpension from the

practice of law such that he could nolonger represent him. The government had sought and received a
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continuance previoudy at atimewheninitid counsd could have procesded. Thereisno showing that with
sufficient notice, aconvenient detefor thetrid could not have been secured without subgtantia prgudice
to thegovernment. While new counsel was availableto try the case, it was reasonable under the
circumstancesto dlow him moretimeto preparefor thisfirs-degree murder trid and no reason not to
dlow it, except that there was no available datein December for trid. Thetrid court failed to takeinto
account other relevant factors and baancethem againg itsdesire to control itsdocket and havethe case
proceed totrial expeditioudy. Therefore, we concludethat thetrial court exercised itsdiscretion
erroneoudy in denying acontinuance of more reasonable duration under the circumstances. See Johnson,

supra, 398 A.2d & 365 (fallureto congder rlevant factorsmay result in erroneocusexercise of discretion).

“[A] myopicingstence upon expeditiousnessin theface of ajudifiablerequest for dday canrender
theright to defend with counsel an empty formdlity.” Burton, supra, 189 U.S. App. D.C. at 333, 584
F.2d at 491 (quoting Ungar v. Sarafite, 376 U.S. 575, 589 (1964)). Because not every denia of a
request for additiond timefor preparation will resultinadenid of due processand requirereversd, id.
(citing Ungar, supra, 376 U.S. at 589), we are obliged to consider severa aspects of the denial of

continuance in this instance.

The Supreme Court, in United Satesv. Cronic, 466 U.S. 648 (1984), addressed thisquestion

a length. 1t declined aformulaic gpproach, but ingtead offered abroad litmus: areviewing court should
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consider whether counsel representing an accused, wasenabled to act as an advocate throughout the
process S0 asto engage in meaningful adversarid testing of the prosecution'scase. Failing in that, the
congtitutional protectionislost. 1d. at 656-657. In one category of cases the court perceived
circumstances of amagnitude wheretherewould be* an actud breskdown of the adversarid process.”
Id. a 657. Inthosestuaionsacourt may presume counsd’ sineffectiveness because “ drcumdances are
50 likely to preudicethe accused that the cost of litigating their effect inaparticular caseisunjudtified.”
Id. a 658. However, the court recognized thet “ every refusd to postponeacrimind trid will not giverise
tosuchapresumption.” 1d. a 661. Ininganceswhere no presumption isinvoked, greater attentionis
givento counsd’ s performance during theactud trid of thecase. Inthat posture, the two-pronged test
announcedin Srickland v. Washington, 466 U.S. 668 (1984), isapplied. (Srickland wasdecided on

the same day as Cronic.)

In ngwhat magnitude of circumstancesdestroystheadversarid badanceso astotriggera
presumption of ineffectivecounsd, thedrcumstancesmay bevaried and different. Thereisnoper serule
See Chambersv. Maroney, 399 U.S. 42, 54 (1990). A most obviouscasefor invoking the presumption
isthecompletedenid of counsd. Cronic, supra, 466 U.S. a 659. Therefusa to dlow counsd to engage
in cross-examinationissmilarly defective. Davisv. Alaska, 415 U.S. 308 (1974). In Powell, atria
judge gppointed al membersof the bar to represent nine defendants at arraignment in acapitad offense.
287U.S. a 45. A few dayslaer —thetrid date—alawyer from another Sate gppeared in court toinquire
about thecases. Thetrid judgeappointed thelawyer to represent the defendantsand immediady initiated

trid proceedings. Inahodile setting, involving dientswho werenat literate, the Supreme Court held thet
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“[u]nder the drcumdiances. . . [the] defendants were not accorded theright of counsdl in any subdantia
sense” Id. at 58. Seealso Brownv. Mississippi, 297 U.S. 278 (1935). In Avery v. Alabama, 308
U.S. 444 (1940), the accused wastried in acapital case within afew days after aragnment. Despitethe
requests of two local practicing attorneysfor acontinuance, thetrial went forward. On apped the
conviction wasaffirmed; the court referredto therurd jurisdiction in question, and noted that counsdl hed

had access to witnesses and were able to inform themselvesin order to adequately defend. 1d. at 450.

Thedrcumgancesinwhichineffective asssance of counsd may be presumed without inquiry into
counsd’ sparformanceareexceptiond. Thepresumptionisavallablewhenathough counsd isavallable
toasss theaccusad during trid, thelikelihood thet any lawyer, evenafully competent one, could provide
effectiveassganceisso smdl that apresumption of prejudiceisgppropriatewithout inquiry intotheactua
conduct of thetrid.” Cronic, supra, 466 U.S. at 659-60. Whileit would be extremdy difficult, we are
not persuaded that competent counsd could not render effective assgance with afew days of concentrated
preparation where prior counsd hed investigeted the case and made hisfiles available to successor counsd,

at least not to the extent that a presumption of ineffectiveness would be justified. Seeid. at 660-62.

Appd lant’ strid atorney wasexperiencedin defending personscharged with crimind offenses.
Hewasacquainted with loca practice and procedures. Notwithstanding an intensetime pressure, he
utilized available resourcesto prepare. Hedudied exiding investigetivefiles. He persondly interviewed
potentia witnesses and took full advantage of discovery from the government. Ultimately counsd had

accesstothesgnificant evidenceinthecase. Hethereforewasableto consult with hisclient and weigh
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the governmant’ scaseand possble defenses. Whileit isasarious agpect of thiscasethet thejudicd ruling
asto continuance provoked alegitimate condtitutional concern, we concudethet despited| that occurred,
trial counsel wasableto prepare adequately for trial in ameaningful way. We, therefore, rgect the
argument that appd lant’ scounse’ spreparationwaspresumptively deficient, mekinginquiry into actua

prejudice unnecessary.

Asthe Court made clear in Cronic where no presumptive deficiency of ineffective counsd is
invoked, wereview counsd’ sactud performanceat trid, utilizing the standards set forth in Srickland,
supra. Inthisingance, wefind no basisto condudethet trid counsd rendered ineffective assstance. In
ruling on appellant's § 23-110 motion, Judge Long made an extended effort to probe counsel’s
performance. Shevirtudly recondructed thetria proceedings. Inthe course of aprolonged hearing, she
heard the testimony of anumber of witnesses. Shewasaware of factud questionswhich arosea trid.
Shegavepaticular atention totria counsd’ spreparation and presantation of gppdlant's defense, induding
cross-examination of adversewitnesses. Her conclusion wasthat, notwithstanding thetime congraints
which exiged, counsd mounted adefensewhichwashboth vigorousand adequate. Shefurther condluded
that eveniif counsd’ s performancewasto be deemed deficient asto mattersdlamed by appdllant, there

was no basis, under Srickland, to conclude that the jury’s verdict would have been different.

Inrulingsof thiskind, thetrid judge, especidly when heor sheisobliged to conduct ahearing, is
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cdled upon to resolve questions of law and fact. Our scopeof review istwo-fold. Asto factud findings,
ashere, we congder with some deference, whether the findings are supported by the evidence presented.
However, we consder de novo whether thetrid court erred astoitslega conclusions. Derrington v.

United Sates, 681 A.2d 1125, 1132 (D.C. 1996) (citation omitted).

JudgeL ong’ scomprehensiveorder containsspecificfindingsregarding counsd’ sinvestigation,
preparation and tria performance.® Therecord supportsthesefindings. Smilarly, we perceive no error
in her lega conclusion that gppellant hasfailed to meet both prongs of the Srickland test. Thuswe

conclude that the trial judge did not err in this critical aspect of the case.

Ladly, wecongder whether thetrid court’ sdenid of acontinuanceresulted in substantid prgudice
to gppdlant, independent of Cronic, with the government having the burden of persuasion ontheissue,

See Burton, supra.

Although Judge L ong, inthe collaterd attack procesding, correctly viewed theconduct of thetrid

° At the § 23-110 hearing, appellant made a belated contention seeking the remedy of a new trial
on the basis of newly discovered evidence. Appellant claimed, in this respect, that his codefendant
would exonerate him. Since a collateral attack proceeding is not a catch-all for al remedies, it is clear
that the assertions made were beyond the purview of the relief sought. See Vaughn v. United States,
600 A.2d 96 (D.C. 1991). See also Super. Ct. Crim. R. 33 (motion for new trial).
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through thelens of gppellant’ sSixth Amendment dlaim of ineffective assi stance of counsd (rather than
examining theeffect of an erroneousdenid of acontinuance), her andyssand findingsdemondratewhy,
inour view, it would be bare speculation to condlude thet with additiond timeto prepare Mr. O Bryant's
chances of winning acquitta would have improved sgnificantly. Judge Long carefully examined the
evidence presented by the government, the defense actudly mounted by Mr. O Bryant, and dternative
defenses (or dternative support for the chosen defense) that might have been presented with additiond
time. Asshepointed out, “the prosecution produced astrong case that ind uded eyewitnesstestimony and
variousadmissons of the defendant,” aswd| as palmprint and fingerprint evidence that placed appd lant
ingdethe homewherethe stabbing took place. Moreover, in preparing gppd lant’ sdefense of partid dibi,
O Bryant had received “no fewer than threeversons’ from gppelant “ of what happened onthemorning
of themurder,” including hisingstence“that he had never been a the decedent' shomeat dl . .. until ..
. confronted with the government evidence that heindeed hed beeninsidethehome” Judge Long heard
testimony from the additiond dibi witnesses gppellant contends should have been cdled, and condluded
that “they would not have made a differencein the outcome of thetrid,” ether because their accounts
contained “ggnificant incondsendes’ inter s2(aswdl asconflicting with gopdlant’ sown datementsto the
police), becausethey could not account for gppelant’ swhereabouts a therdevant time, or becauseinthe
caseof onewitness, cdling her asawitness might well have dicited thefact that appellant admitted the
killingtoher. Indeed, notesof aninvestigator hired by the defense discl osed thet gppellant had admitted

the stabbing to four persons.

Therecord developed before Judge Long and our review of thetrid record thusreved no manner
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inwhichO' Bryant, given additiond time, could havemoreefectively atacked thegovernment’ sformideble
evidence or buttressed an alibi defense contradicted by the forensic evidence and weakened by the
incons stenciesand plainincredibility (asthejudgefound) of oneor moreof thewitnessessupportingiit.
Wearenat persuaded, in sum, thet thefallure to grant alonger continuance had a* subgtantial and injurious
effect or influencein determining thejury’ sverdict.” Kotteakosv. United Sates, 328 U.S. 750, 776

(1946).%°

Affirmed.

" Given our rejection of appellant’s constitutional (i.e., Sixth Amendment) claims, we see no reasol
to apply the constitutional test for harmless error, see Chapman v. California, 386 U.S. 18 (1967), to
the erroneous failure to grant the continuance. Even if we applied that test, moreover, the result would
not be different.





