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RUIZ, Associate Judge: This appeal arises from appellant’s filing of a notice to
enforce a mechanic’s lien on appellee’s property, which, in turn, led to appellee’s underlying
lawsuit challenging appellant’s enforcement of the lien as unlawful and a slander of title.
This appeal presents two issues: first, whether this court has jurisdiction pursuant to the
collateral order doctrine to review the Superior Court’s denial of appellant’s motion for
summary judgment on the ground that appellant’s conduct in enforcing the mechanic’s lien
is immunized by the judicial proceeding privilege; and, if so, whether the judicial

proceedings privilege applies to the filing of a mechanic’s lien by a party. We decide that



in light of the Supreme Court’s decisions in Will v. Hallock, 546 U.S. 345 (2006), and
Mohawk Industries, Inc. v. Carpenter, 130 S. Ct. 599 (2009), which refined application of
the collateral order doctrine, we do not have jurisdiction to hear this interlocutory appeal.

Therefore, we have no need to answer the question on the merits concerning application of
the judicial proceeding privilege to mechanic’s liens. Review of that issue will have to await

a final judgment in Superior Court. We therefore remand with instructions that the trial court
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continue with the proceedings.

The facts underlying the parties’ dispute have been previously set out in significant

detail in this court’s opinion in McNair Builders, Inc. v. 1629 16th St., L.L.C.,968 A.2d 505

(D.C. 2009):

I. Facts and Procedural Background

Pursuant to a 2003 contract, appellant (hereafter
“McNair”) performed construction work on a building or
buildings located at 1629 16th Street, N.W ., then wholly owned
by appellee, 1629 16th Street, L.L.C. (hereafter “1629 L.L.C.”).
After a dispute arose between the parties over McNair’s
performance and 1629 L.L.C.’s obligation to pay, McNair filed
a notice of intent with the Office of the Recorder of Deeds on
January 16, 2006, “to hold a Mechanic’s Lien against the
interest of the current owner . . . [of the] property located at
1629 16th Street, N.W. ..., Square...0193[,]...Lot(s) 0152,
2075, [and] 2077.” The notice named the owner of the property
as “1629 16th Street, L.L.C.”

In the meantime, however, by a Declaration dated
April 7, 2005, 1629 L.L.C. had submitted the land and
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improvements “located on Lot 152 in Square 193 . . . to the
provisions of” the District’s Condominium Act of 1976 (as
amended in 1992), establishing “a plan of condominium
ownership of the [p]roperty.” Specifically, the plan created five
residential units plus two parking units and common elements.
Once the plan was approved, the subdivided lots acquired the
numbers 2072 through 2078 in the District’s land records. Thus,
for example, unit number 4 and parking unit number 1 in the
condominium declaration became “Lots 2075 and 2077,
respectively,” in Square 193. On October 4, 2005, 1629 L.L.C.
sold Lots 2075 and 2077 to Robert M. Taylor, its Managing
Member. The remaining Lots, with one exception, had
apparently also been conveyed to individual owners by the time
McNair filed its mechanic’s lien notice in January 2006. The
exception was Lot 2076, which 1629 L.L.C. had originally
reserved as “convertible space” but then converted to a
residential unit by amending the condominium declaration,
though retaining ownership of it.

Following the dispute mentioned above, McNair filed its
mechanic’s lien and, in April 2006, a complaint to enforce the
lien, as well as for breach of contract and damages in quantum
meruit. Simultaneously, McNair filed a notice of pendency of
action (/is pendens). See D.C. Code § 42-1207 (2001). On 1629
L.L.C.’s subsequent motion for partial summary judgment, the
trial court ruled that the mechanic’s lien was invalid for failure
to name the correct owner of the subject property. Focusing
primarily on Robert M. Taylor’s ownership of Lots 2075 and
2077, the judge concluded that “there is no material factual
dispute as to the contents of the lien and who the record owner
was at the time the lien was filed”: it was Taylor, not 1629
L.L.C. The court later “set[] aside the lis pendens” because of
invalidity of the lien to which it related. See D.C. Code § 42-
1207(d).

Id. at 506-07.

After McNair filed its notice of intent with the Recorder of Deeds in January 2006,

and then, a complaint to enforce the mechanic’s lien in Superior Court on April 11, 2006,
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Robert M. Taylor filed a complaint of his own, on April 22, 2006. Count I of Taylor’s
complaint sought removal of the cloud on title created by the mechanic’s lien. Taylor also
alleged that the mechanic’s lien slandered his title to the property (Count II), and that in its
filing of the mechanic’s lien McNair had engaged in fraud and intentional misrepresentation
(Count IIT). McNair filed a motion for summary judgment, arguing that its lien filing was
immunized from liability by the judicial proceedings privilege.! The trial court denied
McNair’s motion for summary judgment because “there is no authority as a matter of law to
confer the distinction of protected attorney communications — and related judicial
proceedings privilege — to the filing of Notice of Mechanic’s Lien.” McNair then filed this

appeal.

I1. Jurisdiction

Before we may decide whether the judicial proceedings privilege applies to the filing
of a mechanic’s lien and whether it extends to filings made by the party in interest (i.e., not
an attorney), we must first determine whether this court has jurisdiction, pursuant to the
collateral order doctrine, to hear the appeal of the denial of appellant’s motion for summary

judgment. We conclude that we do not have jurisdiction over the interlocutory ruling

' The judicial proceedings privilege would apply to preclude Counts II (slander of
title) and III (fraud and misrepresentation). Count I (declaratory action to remove cloud on
title) was rendered moot by our holding in McNair Builders, Inc. I that the mechanic’s lien
was invalid because it did not meet statutory requirements. See 968 A.2d at 507.



denying the privilege in this case.

This court has jurisdiction to hear appeals from final orders and judgments of the
Superior Court. See D.C. Code § 11-721 (a)(1) (2001). A final order has been defined as
one that resolves the case on its merits “so that the court has nothing remaining to do but to
execute the judgment or decree already rendered.” In re Estate of Chuong, 623 A.2d 1154,
1157 (D.C. 1993) (en banc) (quoting McBryde v. Metro. Life Ins. Co., 221 A.2d 718, 720
(D.C. 1966)). The denial of a motion for summary judgment is typically not appealable
because it contemplates further proceedings in the trial court and necessarily leaves issues
to be resolved. See Finkelstein, Thompson & Loughranv. Hemispherx Biopharma, Inc., 774
A.2d 332,339 (D.C. 2001). “Under the collateral order doctrine, however, a ruling such as
the denial of a motion to dismiss may be appealable if it has ‘a final and irreparable effect
on important rights of the parties.”” Id. (quoting Bible Way Church of Our Lord Jesus Christ
of the Apostolic Faith v. Beards, 680 A.2d 419,425 (D.C. 1996)); see Stein v. United States,
532 A.2d 641, 643 (D.C. 1987) (adopting Supreme Court’s collateral order doctrine, which
“recognized a ‘small class’ of appealable, albeit non-final, orders,” as set out in Cohen v.

Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949)).

For this court to have jurisdiction to review a non-final order pursuant to the collateral
order doctrine, “the ruling must satisfy three requirements: (1) it must conclusively

determine a disputed question of law, (2) it must resolve an important issue that is separate
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from the merits of the case, and (3) it must be effectively unreviewable on appeal from a final
judgment.” Id. at 339-40 (citing Bible Way, 680 A.2d at 425-26). We have said that “[t]he
denial of a motion that asserts an immunity from being sued is the kind of ruling that is
commonly found to meet the requirements of the collateral order doctrine and thus [to] be
immediately appealable. . ..” Id. at 340 (citing Johnson v. Jones, 515 U.S. 304,313 (1995),°
and Mitchell v. Forsyth, 472 U.S. 511, 525-29 (1985)’). Since our opinion in Finkelstein,
Thompson & Loughran, the Supreme Court, in Will v. Hallock, has emphasized that the
collateral order doctrine is “modest” in scope and described the conditions required for its
application as “stringent.” 546 U.S. 345, 349-50 (2006). Specifically with respect to the
third requirement, the Court cautioned that “not mere avoidance of a trial, but avoidance of
a trial that would impair a substantial public interest” is required before an appellate court

(X33

invokes jurisdiction on the ground that an order is otherwise ‘“effectively’ unreviewable if
review is to be left until later.” Id. at 353. In Will, the Court held that the trial court’s refusal
to apply the “judgment bar” of the Federal Tort Claims Act to dismiss a Bivens action did not

meet this standard and was thus not appealable under the collateral order doctrine. 546 U.S.

at 353-54.

We examine the three requirements for appealability under the collateral order

> Johnson involved a claim of qualified immunity by a public official, the denial of
which was held to be appealable under the collateral order doctrine.

> Mitchell recognized that denial of the U.S. Attorney General’s claim of qualified
immunity was appealable under the collateral order doctrine.
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doctrine in light of the Court’s further guidance in Will, and consider whether denial of the
judicial proceedings privilege serves a sufficiently important public interest to merit
expedited appellate evaluation and, possibly, vindication. We conclude that it does not and

that we therefore lack jurisdiction to hear this interlocutory appeal.

The first requirement of the collateral order doctrine, whether the trial court’s ruling
conclusively decides a disputed legal issue, is easily met in this case. The applicability of
the judicial proceedings privilege to the filing of a mechanic’s lien is an issue of law that the
parties dispute, and the trial court conclusively determined that the privilege does not apply
to the filing of a mechanic’s lien by a party, thus subjecting McNair to further litigation. See
Finkelstein, Thompson & Loughran, 774 A.2d at 340 (“[I]n denying the motion to
dismiss . . . the trial court conclusively determined (by rejecting) their claim of immunity.”)
(quotations omitted). As to the second requirement, whether the ruling appealed is separate
from the merits of the action, because the effect of the judicial proceedings privilege, if
applicable, would be to render the allegedly defamatory filing absolutely privileged, it acts
as a complete bar to the claims of fraud and slander of title. See McBride v. Pizza Hut, Inc.,
658 A.2d 205, 207-08 (D.C. 1995) (letter to opposing counsel in response to threatened
lawsuit is absolutely privileged); Arneja v. Gildar, 541 A.2d 621, 623 (D.C. 1988) (same).
Thus, whether the privilege can be asserted for the filing of a mechanic’s lien is a legal
question distinct from the issues raised by the underlying complaint. See Finkelstein,

Thompson & Loughran, 774 A.2d at 340 (“[T]he issue of immunity from having to defend



8

against . . . [a] defamation claim is separate from the merits of that claim.”). Thus, the first

two requirements of a collateral order are satisfied.

The third factor to be analyzed in the collateral order doctrine is whether the ruling
would be “effectively unreviewable” if appellate review is deferred until there is a final
judgment in the trial court. Denial of immunity in its various forms has been considered the
embodiment of a ruling that is unreviewable from a final judgment, “for the essence of
absolute immunity is its possessor’s entitlement not to have to answer for his conduct in a
civil damages action.” Mitchell, 472 U.S. at 525; see also Finkelstein, Thompson &
Loughran, 774 A.2d at 341 (“[T]he trial court’s denial of appellants’ absolute immunity
claim is effectively unreviewable on appeal from a final judgment, because by then the
purported ‘entitlement not to stand trial or face the other burdens of litigation” would be lost
irretrievably.”). The Supreme Court has warned, however, that “[o]ne must be careful not
to play word games with the concept of a ‘right not to be tried,”” Midland Asphalt Corp. v.
United States, 489 U.S. 794, 801 (1989), for “virtually every right that could be enforced
appropriately by pretrial dismissal might loosely be described as conferring a ‘right not to
stand trial.”” Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S. 863, 873 (1994). Our
precedents establish that the judicial proceedings privilege we recognize in the District of
Columbia entails the right to be free from suit. We said in Finkelstein, Thompson &
Loughran, “the judicial proceedings privilege is more than a defense to liability,” “[it] is

intended to afford an attorney absolute immunity from actions in defamation for



9

communications related to judicial proceedings.” 774 A.2d at 340 (quoting Arneja, 541 A.2d
at 623). We concluded there that denial of an asserted privilege based on pre-trial
communications with prospective clients would be reviewed on an interlocutory basis under

the collateral order doctrine.

The Supreme Court’s subsequent decision in Will, however, sharpened the threshold
analysis for applying the collateral order doctrine by requiring that “some particular value
of a high order” must be “marshaled in support of the interest in avoiding trial.” 546 U.S.
at352. “Thatis, it is not mere avoidance of a trial, but avoidance of a trial that would imperil
a substantial public interest, that counts when asking whether an order is ‘effectively’
unreviewable if review is to be left until later.” Id. at 353. Although Will affirmed that
“orders rejecting absolute immunity” are “immediately appealable,” id. at 350, it did so with
reference to Nixon v. Fitzgerald, 457 U.S. 731 (1982), which involved a presidential claim
of immunity from suit.* The Court described the instances in which it had recognized that
interlocutory appeals were proper, noting the “substantial public interest” in each case:
“honoring the separation of powers [in Nixon], preserving the efficiency of government and

the initiative of its officials [in Mitchell, 472 U.S. at 530], respecting a State’s dignitary

* Nixon involved a claim that the president was absolutely immune from civil suit
for actions taken in an official capacity while in office. The Court held that denial of the
claim was appealable on an interlocutory basis. 457 U.S. at 742-43; see Jones v. Clinton, 72
F.3d 1354,1357 n.4 (8th Cir. 1996) (noting that then-President Clinton’s appeal came “under
the immunity exception to the general rule that only final judgments are appealable™).
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interests [in an Eleventh Amendment challenge in Puerto Rico Acqueduct & Sewer Auth. v.
Metcalf & Eddy, Inc.,506 U.S.139, 144 (1993)], and mitigating the government’s advantage
over the individual [with regard to the double jeopardy bar in Abney v. United States, 431

U.S. 651, 662 (1977)].” Will, 546 U.S. at 352.

Following Will, the Fifth Circuitin Henry v. Lake Charles Am. Press, L.L.C., 566 F.3d
164 (5th Cir. 2009), identified another public interest worthy of protection on interlocutory
appeal, that of enforcing a statute that “aim[s] to curb the chilling effect of meritless tort suits
on the exercise of First Amendment rights. . . .” Id. at 180. In Henry, the court considered
Lousiana’s anti-SLAPP (“strategic lawsuits against public participation”) statute, which was
designed to bring an early end to meritless claims “brought primarily to chill the valid
exercise of the constitutional rights of freedom of speech and petition for redress of
grievances,” noting that in enacting the statute, the Louisiana legislature had “declare[d] that
it is in the public interest to encourage continued participation in matters of public
significance. . . .” Id. at 169.° The Sixth Circuit also has recognized another important
public interest worthy of interlocutory review, in the context of a criminal trial. In

Moldowan v. City of Warren, 578 F.3d 351 (6th Cir. 2009), the court held that denials of

> In order to succeed in dismissing a complaint under the Louisiana statute, “the

defendant must first make a prima facie showing that . . . ‘a cause of action against him
arises from an act by him in furtherance of the exercise of his right of petition or free speech
under the United States or Louisiana Constitution in connection with a public issue.”” Henry,
566 F.3d at 170.
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claims of qualified immunity for official actions and absolute testimonial immunity by public
officials are appealable on an interlocutory basis because “[e]xposing police officers and
forensic investigators to suit based on testimony they deliver as part of their official duties
and on behalf of the state undoubtedly implicates their ability to exercise their discretion and
potentially inhibits them from performing their duties.” Id. at 372. The court held that the
public also had an interest that meets Will’s “stringent” test in preventing “witness

29 <¢

intimidation and self-censorship,” “expos[ing] victims of crimes who testify in criminal
proceedings to suit [that may] creat[e] a substantial disincentive for victims to come forward
to identify their attackers,” and threats to “the effective administration of the criminal justice

b

system.” Id. at 373. Therefore, denial of claims of privilege asserted by both the law
enforcement officers and the victim were immediately reviewable on appeal under the

collateral order doctrine.

We conclude that when compared with the examples noted by the Court in Will and
the interests at issue in Henry and Moldowan, the judicial proceedings privilege asserted in
this case does not protect a substantial public interest of the “high order” required by Will.
The absolute immunity accorded to valid claims of judicial proceedings privilege “reflects
a judgment that the need for completely free speech for litigants is dominant, and that this
freedom is not to be endangered by subjecting parties to the burden of defending their
motives in subsequent slander litigation, or to the risk that juries may misapprehend those

motives.” Finkelstein, Thompson & Loughran, 774 A.2d at 340 (quoting Brown v. Collins,
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131 U.S. App. D.C. 62, 72, 402 F.2d 209, 213 (1968)).

But not all claims of absolute immunity supported by public policy are of the “high
order” established in Will, 546 U.S. at 352. The Sixth Circuit Court of Appeals in Kelly v.
Great Seneca Fin. Corp., 447 F.3d 944 (6th Cir. 2006), held that advocacy immunity, which
confers a type of immunity similar to our judicial proceedings privilege, does not involve the
type of public interest warranting interlocutory review required by Will. Id. at 949. In
deciding not to address the merits of the case for lack of jurisdiction, the court held that
denial of a claim of advocacy immunity is not immediately appealable because the interest
it furthers, “preserving the integrity of the judicial process, and the free and unfettered
administration of justice,” is not of a “high order” comparable to the interests identified in
Will. Id. at 950. The Kelly court noted that the origins of advocacy immunity trace back to
English common law, which provided private attorneys with absolute immunity from liability
for damages. 447 F.3d at 949-50 (“Like witnesses, prosecutors and other lawyers were
absolutely immune from damages liability at common law for making false or defamatory
statements in judicial proceedings (at least so long as the statements were related to the
proceeding) . . ..” (quoting Burns v. Reed, 500 U.S. 478, 489-90 (1991))). Similarly, the
immunity conferred to attorneys under the judicial proceedings privilege is absolute rather
than qualified in order to protect the important interest in unburdened access to the courts.
See Finkelstein, Thompson & Loughran, 774 A.2d at 340. As noted by the RESTATEMENT

(SECOND) OF TORTS § 586 (1977), the judicial proceedings privilege must afford absolute
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immunity to lawyers because “[this privilege] is based upon a public policy of securing to
attorneys as officers of the court the utmost freedom in their efforts to secure justice for their
clients.” Id. cmt. a.° Moreover, we have noted that the judicial proceedings privilege,
beyond a defense to liability, “is intended to afford an attorney absolute immunity from
actions in defamation for communications related to judicial proceedings,” that is, an
“entitlement not to stand trial or face the other burdens of litigation.” Finkelstein, Thompson
& Loughran, 774 A.2d at 340 (second quote from Mitchell, 472 U.S. at 526). In Kelly, the
court assumed that immunity from suit and not only from liability is also a purpose of
advocacy immunity. 447 F.3d at 950. In this regard, the advocacy and judicial proceedings
privileges are qualitatively different from the “judgment bar” of the Federal Tort Claims Act
that the Court considered in Will. Asthe Court explained, “the closer analogy to the [FTCA]
judgment bar . . . is not immunity but the defense of claim preclusion or res judicata.” Will,
546 U.S. at 354. Valid claims of res judicata can be effectively vindicated on appeal from
final judgment, whereas the right to be immune from suit will be lost if the defendant must

endure trial before the claim of immunity can be vindicated.

No matter how absolute or preemptive of suit the privilege may be, however, the

interest in immunizing conduct in litigation in order to provide private litigants (and their

6 As a result, the privilege “protects the attorney from liability in an action for

defamation irrespective of his purpose in publishing the defamatory nature, his belief in its
truth, or even his knowledge of its falsity.” RESTATEMENT (SECOND) OF TORTS § 586 cmt.
a (1977).
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attorneys) full and unburdened access to the courts does not compare with the public interests
identified by the Court in Will in safeguarding constitutional separation of powers, preserving
the ability of officials to carry out their public duties, ensuring the sovereign rights of states
under the Eleventh Amendment, and protecting due process rights of criminal defendants.

Nor does the interest protected by the judicial proceedings privilege approximate the public’s
interest in the full exercise of First Amendment rights to free speech and to petition for
redress of grievances concerning “matters of public significance,” Henry, 566 F.3d at 180,
or the public’s need to safeguard against witness intimidation and other tactics that can
cripple the criminal justice system. Moldowan, 578 F.3d at 371. As the Kelly court
expressed, where a claim of judicial proceedings privilege has been denied, “[t]he resolution
of a trial court’s error following a final order will not cause lawyers to act less zealously, the
administration of justice to come to a grinding halt, or judicial integrity to erode.” 447 F.3d
at 950. In Moldowan the Sixth Circuit distinguished its Kelly decision because the “balance
of interests . . . differs dramatically,” 578 F.3d at 371: Moldowan involved public officials
who had testified at trial, and who might be constrained in the exercise of discretion or
diverted from their public duties if they had to defend themselves in court, id. at 371-72,]

whereas in Kelly the defendants asserting absolute immunity in connection with a debt

7 The courtacknowledged that the victim of the brutal sexual assault whose immunity
claim was held to be immediately appealable in Moldowan was not a public official, but
reasoned that interlocutory review served to safeguard against disincentives like witness
intimidation or self-censorship of victims of sexual assault and “endless retread of the
brutalization” perpetrated against the victim. Moldowan, 578 F.3d at 373.
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collection case were “private individuals [who] will appear as witnesses, at most, only a few

times in their lives.” Id. at 371. (quoting Kelly, 447 F.3d at 949).}

More recently, in Mohawk Indus., Inc. v. Carpenter, 130 S. Ct. 599 (2009), the
Supreme Court refused to qualify denial of claims of attorney-client privilege as collateral
orders subject to interlocutory appeal. In addressing the third Cohen prong, the Court
emphasized, “whether a right is ‘adequately vindicable’ or ‘effectively reviewable,” simply
cannot be answered without a judgment about the value of the interests that would be lost
through rigorous application of a final judgment requirement.” Id. at 605 (quoting Digital
Equip. Corp., 511 U.S. at 878-79 (1994)). The Court explained that “[t]he crucial question
.. .1s not whether an interest is important in the abstract; it is whether deferring review until
final judgment so imperils the interest as to justify the cost of allowing immediate appeal of
the entire class of relevant orders.” Id. at 606.° In reaching the conclusion that the attorney-

client privilege — “one of the oldest recognized privileges for confidential communications,”

¥ The defendants in Kelly had sued to collect a debt that the plaintiff allegedly owed.
447 F.3d at 946. The plaintiff, in turn, brought suit for violations of federal and state
consumer protection statutes alleging that the defendants filed the complaint “knowing that
they did not have any means of proving that such debt was owed” and that the attached
account statement to prove the debt was “bogus.” Id. The defendants asserted that they were
absolutely immune for their conduct in the course of litigation, including the substance of
their complaint. Seeid. We would expect that the incentives on an interested party who files
a mechanic’s lien to protect a monetary claim would be on a par with the interests of the
private litigants in Kelly who sued to collect a debt.

’ Asthe court made clear, the inquiry is not directed at the individual case, but to “the
entire category to which a claim belongs.” Mohawk, 130 S. Ct. at 605 (quoting Digital
Equip., 511 U.S. at 868).
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id. — did not meet that standard, the Court considered that post-judgment appeals would
“generally suffice” to vindicate a valid claim of privilege wrongfully denied because in such
cases an adverse judgment would be vacated and a new trial ordered without admission of
the privileged material. Id. at 606-07. Similarly, at least part of the interest sought to be
protected by the judicial proceedings privilege — immunity from liability — can be vindicated
by a post-final order reversal of a judgment. As in the case of attorney-client privilege,
where the privilege also preserves the confidentiality of attorney-client communications and
not only shields them from use in litigation, there is an interest in freedom from suit (and not
only liability) that the judicial proceedings privilege seeks to protect. That added protection
afforded by the privilege, however, is not a goal in itself but a means of removing a potential
disincentive to seeking judicial recourse. Finkelstein, Thompson & Loughran, 774 A.2d at
340. As did the Court in Mohawk and the Sixth Circuit in Kelly, we think that deferring
appellate review of claims of the judicial proceedings privilege as a class will not
“meaningfully reduce the ex ante incentives” for litigants (or counsel) to seek judicial
recourse for their claims. Mohawk, 130 S. Ct. at 607. As the privilege is absolute, not
qualified, and well established in our jurisdiction, we would anticipate few cases where the
conduct of litigants and counsel will be influenced by the “small risk that the law will be
misapplied.” Id. And in the few cases where there might be a new controlling question of
law, there is an alternative means of immediate appellate review, as the trial court may
certify the issue if the requirements of D.C. Code § 11-721 (d) (2001) are satisfied. See

Mohawk, 130 S. Ct. at 607 (referring to availability of equivalent certification procedure
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under federal Rule 54 (b))."

In sum, we conclude that although the trial court’s denial of McNair’s claim of
privilege satisfies the first two prongs of the collateral order rule set out in Cohen because
it (1) conclusively determined a disputed question of law and (2) resolved an issue that is
separate from the merits of the case, it failed to satisfy the final Cohen question, (3) whether
it is effectively unreviewable on appeal for purposes of the collateral order rule. Denial of
the judicial proceedings privilege does not implicate a substantial public interest of a “high
order” on a par with those noted by the Supreme Court in Will,'' nor does it satisfy the
functional assessment in Mohawk, because “deferring review until final judgment [will not]
so imperil[] the interest as to justify the cost of allowing immediate appeal....” 130 S. Ct.

at 606."” Therefore, bearing in mind that these conditions are “stringent,” Will, 546 U.S. at

' In this case, after Judge Wright denied appellant’s motion for summary judgment
on the claim of privilege, another judge (Judge Odessa Vincent) stayed the proceedings
pending appeal. The record does not indicate, and the parties do not argue, that the denial
of summary judgment was certified for appeal pursuant to D.C. Code § 11-721(d).

"' See also New Jersey, Dep’t of Treasury, Div. of Inv. v. Fuld, 604 F.3d 816, 820,
822 (3rd Cir. 2010) (district court’s order denying motion to remand a New Jersey suit
against brokerage firm that had been removed to federal court found not appealable under
collateral order doctrine because “the [state’s] interest in having the Securities Act claim
heard in a New Jersey state court . .. [and] in protecting certain aspects of the administration
ofits judicial system” does not imperil substantial public interest as do “separation of powers
issue[s], . . . claims of qualified immunity or state sovereignty immunity, . . . [or] a criminal
case in which appellate review after final judgment will impinge upon a constitutional issue
or render an issue moot”).

12 See United States v. Myers, 593 F.3d 338, 347 (4th Cir. 2010) (relying on Mohawk,
(continued...)
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346, the court’s denial of summary judgment based on the asserted judicial proceedings
privilege for the filing of a mechanic’s lien is not appealable on an interlocutory basis under

the collateral order doctrine.

We recognize that our decision today overrules part of our opinion in Finkelstein,
Thompson & Loughran, where we held that denial of a claim of judicial proceedings
privilege by an attorney was an immediately appealable collateral order. 774 A.2d at 340.
But Will and Mohawk have significantly refined the analytical framework we applied in
Finkelstein to the exception for collateral orders from the jurisdictional requirement of a final
order before appeal may be taken. See D.C. Code § 11-721 (a)(1) (2001). Having adopted
the Supreme Court’s collateral order exception to the equivalent jurisdictional requirement
of federal appellate courts, see Stein, 532 A.2d at 643; see also 28 U.S.C. § 1291 (2006), we

follow the Court’s evolving standards with respect to its proper application. As we have

"2(...continued)

the court denied appeal of civil-contempt order because delaying review until the entry of
final judgment for challenge invoking attorney-client privilege did not imperil any substantial
public interest); Bailey v. Connolly, 2010 WL 227255, at *6 (10th Cir. Jan. 22, 2010)
(holding that delaying review of orders involving potentially self-incriminating statements
under Fifth Amendment did not imperil substantial public interest given that “[t]he
correctness of a trial court's rejection even of a constitutional claim made by the accused in
the process of prosecution must await his conviction before its reconsideration by an
appellate tribunal”); Perry v. Schwarzenegger, 591 F.3d 1126, 1135 (9th Cir. 2009) (in light
of “uncertainty about the availability of collateral order review after Mohawk,” court
assumed, without deciding, that discovery orders denying claims of First Amendment
privilege “are notreviewable under the collateral order doctrine” while distinguishing claims
of freedom of political association from attorney-client privilege — “a constitutional basis,
a heightened public interest, rarity of invocation and a long recognized chilling effect”).
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observed:

This court will not lightly deem one of its decisions to have been
implicitly overruled and thus stripped of its precedential
authority. “We do not believe, however, that M.A.P. v. Ryan
[285 A.2d 310 (D.C. 1971)], obliges us to follow, inflexibly, a
ruling whose philosophical basis has been substantially
undermined by subsequent Supreme Court decisions,” Frendak
[v. United States, 408 A.2d 364,379 n.27 (D.C.1979)]; see also
Abney v. Untied States, 616 A.2d 856, 861 (D.C. 1992), or by
our own supervening rulings en banc.

Leev. United States, 668 A.2d 822,828 (D.C. 1995). Here, “the legal basis for [ Finkelstein]

has, in our view, been ‘substantially undermined’ by [Will and Mohawk].” Id.

Because we conclude that we lack jurisdiction to entertain, on an interlocutory basis,

the claim that the trial judge erroneously denied the asserted judicial proceedings privilege,

the case is remanded for further proceedings.

So ordered.



