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GLICKMAN, 4ssociate Judge: Attorneys are charged with two weighty responsibilities—to
serve their clients with loyalty and zeal and to advance the administration of justice To enable
attorneystofulfill theseresponsibilities, thelaw guaranteesthe confidentiality of legitimateattorney-
client communications and enjoins attorneys entruged with confidential communi cations to advise
their clients to comply with the law. The privilege of confidentiality does not attach to attorney-

client communications in furtherance of a crime or fraud, however. Nor does the attorney-client

privilege protect the confidentiality of documents, otherwise discoverable, that the client furnishes
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to his attorney for the purpose of seeking legd advice. But the dient may retain alimited Fifth
Amendment privilege againg self-incrimination in connection with the compelled production of
such documentsfrom theattorney. Inthat case, the govemment must grant theclient useimmunity

for the act of production in order to compel the attorney to produce the documents.

The present appeal, taken by the Public Defender Service (“PDS”) after it was held in civil
contempt for refusing to comply with agrand jury subpoena, requires usto apply theseprinciples.
Issued as part of an investigation into witness tampering by persons associated with aPDS client,
the subpoena required PDSto produce any written statements in its possession that had been taken
fromtheallegedly coerced witnessand to reveal theclient’ sconfidential communicationstohisPDS
attorney about those statements. Themotionsjudge found the crime-fraud exceptionapplicableand
ordered the PDS attorney (who is not implicated in the alleged wrongdoing) to comply with the
subpoena. Thejudge held PDS incontempt and imposed a sanction inorder to permitit to take an

immediate appeal of hisruling.

Wereverse and vacate the order holding PDSin contempt. We hold that thegovernment did
not establish that the aime-fraud exception applied tothe presumptively privileged attorney-client
communications at issue, primarily because the government made no showing that those
communications actually werein furtherance of an ongoing or futurecrimeor fraud. Evenif PDS's
client himself delivered to his attorney afalsely exculpatory statement that the witness had been
coerced into signing, for the purpose of enabling the attorney to use the statement to impeach the
witness at the client’s upcoming trial, there was no evidence that the illegal scheme was advanced;

to the contrary, PDS has disavowed any intent to use the witness statement, for impeachment
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purposesor otherwise. The crime-fraud exception does not apply wherethe attorney talksthe client
out of committing the crime or fraud he contemplates or stopsthe client’s scheme dead in itstracks.
This does not mean that PDS may refuse to produce the allegedly coerced witness statement itself,
however. The attorney-client privilege does not shield the statement, nor does the work product
doctrine. At most, given probable cause to believe that PDS's client transmitted a coerced witness
statement (the fruit of a crime) to his attorney, the client may have alimited Fifth Amendment act
of production privilege with respect to the statement. In the event the client asserts that privilege,

its validity and effect may be addressed on remand.

Becausethis case involvesongoing grand jury proceedings, the record has been sealed and
we limit our discussion of the facts to those necessary to our disposition of the appeal. See
(Emanuel) Davis v. United States, 641 A.2d 484, 488 (D.C. 1994) (noting the importance of grand
jury “policy of secrecy”). A PDStria attorney (“Attorney”) represents a defendant (“Client”) on
murder chargesfiledinSuperior Court. Client hasbeen heldintheDistrict of ColumbiaJail pending
trial (which had been set for April of 2003 but which has been held in abeyanceto await the autcome
of thisappeal). A witnesswho hasimplicated Client in the murder (“Witness") also wasbeing held
at the Jail (on unrelated charges). During Witness' s confinement there, in December 2002, inmates
identified as Client’ s associates allegedly threatened Witness with a knife and forced him to write
and sign two statements recanting what he had told the government about Client’ sinvolvement in
the murder. The government learned of the incident and convened agrand jury toinvestigate it as

obstruction of justice. On February 25, 2003, the grand jury issued a subpoena duces tecum
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directing Attorney to appear as a witness and to bring “[a]lny statements or documents in your
possession written or signed by [Witness], and any envelopes or other tangible evidence related to
such statements or their origin.” At PDS's request, the grand jury withdrew the subpoena to

Attorney and substituted an otherwie identical subpoena directed to PDS.

PDS moved to quash the subpoena, primarily on the groundsthat it called for information
protected by the attorney-client privilege and the work product doctrine. Initsoppositionto PDS's
motion to quash, the government argued that the crime-fraud exception vitiated any clam of
privilege. Thegovernment stated that it “ ha[d] information that i ndividual sassociaed with [Client]
coerced a potential witness (W-1) into writing a false statement concerning [Client’s] pending
murder case. The investigation also has revealed tha [Attorney] visited W-1, made spedfic
inquiries about a statement purportedly written by W-1, and implied that such astatement wasin his

possession.”

Over PDS' sobjection, the government submitted an ex partefactual proffer in support of its
opposition to the motion to quash. This proffer was signed by an Assistant United States Attorney
but was unsworn and did not include any affidavits, grand jury testimony, or other evidence. The
proffer recited that Client knew of Witness's cooperation with the prosecution against him, and it
described in some detall, with references to corroborating evidence, how associates of Client had

coerced Witness at the Jail into writing two fal sely excul patory statementsfor Client’ sbenfit.' The

! Thefactswe repeat in this opinion have been reved ed to PDS, either at themotion hearing
or in a separate factual proffer that the govemment filed and ser'ved on PDS in connection with
Client’s murder trial.
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proffer also reported that Client’ s attorney from PDS had subsequently interviewed Witness at the
Jail in early February 2003 and asked him whether he had been forced to write a statement.
According to the proffer, Attorney implied to Witness that he had the statement in his possession by

saying that he had“not brought it with hm” to the Jail.

After holding two hearings on the issue, the motionsjudge declined to quash the grand jury
subpoena. Overruling PDS's objection to the ex parte nature of the government’ s submission, the
judge accepted the government’ s factual proffer and found it sufficient to trigger the crime-fraud
exception to the attorney-client privilege. That exception, thejudge stated, applied when “theclient
in question was committing or intending to commit a crime imminently and whe[n] the
attorney/client communication[s] were in furtherance of that crime.” The judge ordered PDS to
produce to the grand jury any statement of Witnessin its possession and held that Attorney would
haveto appear beforethegrand jury and answer “limited questions’ about the origin of the statement
and the circumstances under which it was obtained, including what Client had told him about the
source of the statement. PDS asked thejudgeto review any statements of Witnessin its possession
in camera before determining whether the crime-fraud exception applied to them. Thejudge denied
thisrequest aswell as PDS' srequest that he review in advance the specific questions that the grand

jury proposed to ask Attorney.

Inorder to appeal, PDSinformed thejudgethat it would instrud Attorney not to comply with
theruling. Thejudge held PDSin civil contempt, imposed afine of one dollar for each day of non-
compliance with the subpoena, and suspended execution of the monetary sanction pending the

outcomeof thisappeal. See In re Sealed Case (Synanon), 244 U.S. App. D.C. 11, 15, 754 F.2d 395,
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399 (1985) (“An order in an ongoing proceeding to compel testimony or document production
ordinarily is not appeal able unlessthe party towhom it is addressed refuses to respond and is held
incontempt.”); D.D. v. M.T., 550 A.2d 37, 42-43 (D.C. 1988) (“[W]herethetria court hasimposed
no remedial or coercive sanction conditioned upon compliance with the contempt order, an
adjudication of civil contempt lacks the certainty, specificity and finality essentia for judicia

review.”).

I1.

The ultimate question that PDS raises in this appeal is whether the government made a
sufficient showing to invoke the crime-fraud exception to the attorney-client privilege. To evaluate
the sufficiency of the government’ s showing, we must address several antecedent issues, including
the propriety of an ex parte presentation by the government; the standard of proof that the
government must meet in its showing; what exactly must be shown for the crime-fraud exception

to be established; and whether the showing in this case met the requirements.

Beforewe begin our analysis of these and other issues, aword isin order about the standard
of review that we shall employ. The parties disagree over the appropriate standard of review in this
case, and they each can cite cases to support their respective positions. PDS arguesthat our review
inthiscaseisde novo becausethe scope of the attorney-client privilegeis predominantly aquestion

of law. See In re Grand Jury Proceeding Impounded, 241 F.3d 308, 312 (3d Cir. 2001); In re Grand
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Jury Subpoenas Dated Dec. 10, 1987, 926 F.2d 847, 858-59 (9th Cir. 1991)?; cf: In re Sealed Case
(RNC), 343 U.S. App. D.C. 103, 106-07, 223 F.3d 775, 778-79 (2000) (reviewing de novo where
“the application of the crime-fraud exception turns on a pure question of law”). The government
argues that a trial court’s ruling concerning the application of the crime-fraud exception may be
disturbed on appeal only for abuse of discretion. See In re Grand Jury Subpoenas, 144 F.3d 653,
659 (10th Cir. 1998); In re Grand Jury Proceedings, Thursday Special Grand Jury Sept. Term, 1991,
33 F.3d 342, 348 (4th Gir. 1994); In re Sealed Case (Synanon), 244 U.S. App. D.C. at 15-16, 754
F.2d at 399-400; United States v. Horvath, 731 F.2d 557, 562 (8th Cir. 1984); In re Special Sept.

1978 Grand Jury (1), 640 F.2d 49, 59 (7th Cir. 1980).

In our view, thereisno “one sizefitsall” answer to thisquestion.  Rulings on claims of
testimonial privilege typically involve intermingled questions of fact and of law. See Littlejohn v.
United States, 705 A.2d 1077, 1082 (D.C. 1997) (holding that ruling on invocation of self-
incrimination privilege “ may implicate questions both of fact and of law”). Nonetheless, hereasin
Littlejohn, the legal questions predominate. Our analysis of the validity of the ruling on privilege
in this case does not turn on the correctness of purely factual determinations by the motions judge.
Thejudgedid not base hisdecision on an assessment of witnesscredibility or onfindingsof disputed
historical facts; indeed, the judge heard no testimony and received no evidence other than the
government’ sunsworn ex parte proffer (whichisalso beforeus). Cf. Jones v. United States, No. 98-

CF-1857, dlip op. at 8-9 (D.C. July 10, 2003) (deferring to trial judge’s ruling that attorney-client

’But see In re Grand Jury Proceedings (Corporation), 87 F.3d 377, 380 (9th Cir. 1996)
(stating that standard of review for district court’s ruling tha government esteblished primafade
case of the crime-fraud exception was “an open question” in Ninth Circuit).
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privilege was waived when ruling was based on factual determination and credibility assessment).

Nor were the particular rulings we are asked to review committed in any significant degree
tothemotionsjudge’ sdiscretion. Whiletrial court determinationson motionsto quashtypically are
reviewed for abuse of discretion, see United States v. Nixon, 418 U.S. 683, 702 (1974), the
justification for that comparatively deferential standard of review islargely absent when themotion
to quash is based on aclaim of attorney-client privilege Motions to quash on grounds other than
privilege typically turn on fact-specific determinations of unreasonableness and gppressiveness,
which are quintessentially discretionary judgment calls. See Super. Ct. Crim. R. 17 (¢). In making
those determinations, the trial court “has the ability to choose from a range of permissible
conclusions” and “can rely largely upon his own judgment in choosing anong the alternatives.”
Johnson v. United States, 398 A.2d 354, 361 (D.C. 1979). When the motion to quash is based on
aclamof privilege, however, thereisno such “range of permissibleconclusions.” Id. Therecipient
of the subpoenais either entitled to the protection of the privilege or not. See Littlejohn, 705 A.2d
at 1082 n.9 (rglecting view that a judge's ruling on a witness's claim of tetimonial privilegeis
reviewable only for abuse of discretion). Thus our analysisin this case must focus not on the
motionsjudge’ sfindings of fact or exercise of discretion, but on the correctness of the judge’ slegal
conclusions—hisstatement of the applicablelawand hisdetermination that the government’ sproffer

met the law’ s requirements.

Itisthe primary role of thiscourt to articulatelegal rules “[W]here the matter under review
requiresinvocation or declaration of afact-free general principleof law, the court will designatethe

issue as a question of law, and review the matter ‘de novo.’” (Milton) Davis v. United States, 564
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A.2d31,35(D.C. 1989) (enbanc). Inthepresent case, therefore, we shall “ apply the non-deferential
de novo standard” to such legal questions as the scope and requirements of the crime-fraud
exception, the burden and standard of proof, and the acceptability vel non of an ex parte proffer by

the government to meet its burden. Littlejohn, 705 A.2d at 1082.

Whether the government made an adequate primafacie showing (accepting itsproffer at face
value) to support the crime fraud exception to the attorney client privilege is not a purely legal
guestion. It aptly may be characterized as a “mixed question” of law and fact in which “the
historical factsare admitted or established, therule of law isundisputed, and theissueiswhether the
factssatisfy the statutory standard.” (Milton) Davis, 564 A.2d at 35 (quoting Pullman-Standard v.
Swint, 456 U.S. 273, 289n.19 (1982)). “Thereisno one standard of review that isuniformly applied

to ‘mixed questions,”” id., but they normally are reviewed de novo when the legal aspects are
dominant. See, e.g., Ornelas v. United States, 517 U.S. 690, 697 (1996) (holding that utimate
determinations of probable cause and reasonable suspicion in the Fourth Amendment context are
mixed questions that should be reviewed de novo); Littlejohn, 705 A.2d at 1082 (holding the
appropriateness of awitness' s invocation of the privilege aganst self-incrimination to be a mixed
guestion subject to de novo review). “Inreviewing thetrial court’s resolution of amixed question
of fact and law, we consider, among ather things, whether the issue to be decided more closely
resembles one of fact or of law, and whether the trial court or the appellate court is in a better
position to render the decision with the higher degree of accuracy.” 1d. Sincewearenot called upon

to assess the credibility of the government’s proffer in this case, but only its sufficiency, such

considerations persuade us that our review of that issue should be de novo.
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I11.

Thegrand jury has“the ultimate respongbility to determine whether thereis probabl e cause
to believe a crime has been committed,” and in ad of that function it has “extraordinary”
investigative powers. In re Antitrust GrandJury, 805 F.2d 155, 160 (6th Cir. 1986); see (Emanuel)
Davis, 641 A.2d at 488. The grand jury can “generally ‘compel the production of evidence or
testimony of witnesses'” through theissuance of subpoenas. In re Grand Jury Subpoena, 223 F.3d
213, 216 (3d Cir. 2000) (quoting United States v. Calandra, 414 U.S. 338, 342-43 (1974)); see

Super. Ct. Crim. R. 17.

Attorneys possess no broad immunity from being cdled to testify in grand jury
investigations. The grand jury even has the power to subpoena attorneys to testify against their
clients, so long as the subject of the testimony isnot privileged and the client’ s constitutional rights
arenot violated. See In re Walsh, 623 F.2d 489, 493 (7th Cir. 1980); see also United States v. R.
Enterprises, 498 U.S. 292, 297 (1991). Nevertheless, such subpoenasdo “implicate]] seriouspolicy
concerns.” In re Grand Jury Matters, 751 F.2d 13, 18 (1st Cir. 1984). Particularly when an attorney
isrepresenting the client in apending case, “the mere issuance of the subpoena may undermine the
integrity of the attorney-client relationship.” In re Grand Jury Subpoena to Attorney (Under Seal),
679 F. Supp. 1403, 1411 (N.D.W. Va. 1988). “The very presence of the attorney in the grand jury
room, even if only to assert valid privileges, can raise doubtsin the dient’smind asto hislawyer’s

unfettered devotion to his client’ s interests and thus impair or at least impinge upon the attorney-
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clientrelationship.” Inre Grand Jury Investigation (Sturgis), 412 F. Supp. 943, 946 (E.D. Pa. 1976).
The First Circuit has identified five adverse consequences of grand jury subpoenas to attorneys
seeking evidence against their dients:

[T]he serving of a grand jury subpoena on an attorney to compel

evidence concerning a client may: 1) chill the relationship between

lawyer and client; 2) create an immediate conflict of interest for the

attorney/witness 3) divert the attorney’s time and resources away

fromhisclient; 4) discourage attorneysfrom providing representation

incontroversial ciminal cases; and 5) force attorneysto withdraw as

counsel because of ethical rules prohibiting an attorney from

testifying against his client.
Whitehouse v. United States Dist. Court, 53 F.3d 1349, 1354 (1st Cir. 1995). In acase such asthis
one, moreover, the impact of the grand jury subpoena on the attorney-client relationship may have
constitutional ramifications, for the Sixth Amendment entitlesthe accused inacriminal prosecution

to the effective assistance of counsel for his defense.

The Department of Jugticerecognizesthe special concernsraised by attorney subpoenas. The
Department’ sinternal guidelines require the®[p]rior approval of the Assistant Attorney General of
the Criminal Division. .. beforeagrand jury subpoenamay beissued to an attorney for information
relating to the representation of aclient or the fees paid by such client.” U.S. Attorney’s Manual
§ 9-11.255. In determining whether the subpoena should issue, “the Assistant United States
Attorney must strike a balance between an individual’ s right to the effective assistance of counsel
and the public’sinterest in the fair administration of justice and efective law enforcement.” U.S.

Attorney’s Manual § 9-13.410.

All thisis simply to say tha while a grand jury subpoena to an attorney may be perfectly
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proper, the fundamental interests at $ake necessitate careful judicial scrutiny when the attorney
asserts the attorney-client privilege and the government counters by invoking the crime-fraud

exception.® To that scrutiny we now turn.

The attorney-client privilege is “one of the oldest recognized privileges for confidential
communications,” Swidler & Berlin v. United States, 524 U.S. 399, 403 (1998), and privileged
communicationsare*“traditionally deemed worthy of maximum legal protection.” Haines v. Liggett
Group, Inc.,975F.2d 81, 90 (3rd Cir. 1992). The privilegederivesfrom therecognition that “ sound
legal advice or advocacy servespublicends. ...” Inre Ti.B., 762 A.2d 20, 28 (D.C. 2000) (quoting
Martinv. Lauer, 222 U.S. App. D.C. 302, 310, 686 F.2d 24, 32 (1982)). Lawyerscannot give sound
legal advice without being apprised of “all pertinent facts, no matter how embarrassing or

incul pating thesefactsmay be.” Wesp v. Everson, 33 P.3d 191, 196 (Colo. 2001). Moreove, clients

® Thegrandjury subpoenain this case wasissued approximately two monthsbefore Client’s
murder trial was scheduled to commence, and we are informed that the government has moved to
disqualify Attorney from representing Client at his trial in light of the motions judge’s ruling
requiring Attorney to reveal Client’s communications about the allegedly coerced statements of
Witness. We do not draw from these facts any inference whatsoever of prosecutorial overreaching
or bad faith; none is claimed, nor is the issue before us. On rare occasions courts have quashed
grand jury subpoenasto attorneyswhen thetiming of the subpoenawould interferewith the ongoing
representation. See In re Grand Jury Matters, 751 F.2d at 19 (affirming district court’s grant of
motion to quash where timing of subpoenas was inappropriate, “without prejudice to the
government’s right to renew the subpoenas at a more suitable moment”); c¢f. In re Grand Jury
Subpoena (Reyes-Requena), 913 F.2d 1118, 1128-29 (5th Cir. 1990) (holding that district court did
not abuse its discretion by quashing subpoenafor oppressive timing, but remanding due to changed
circumstances). We express no opinion on whether the timing of the grand jury subpoenain this
case was unreasonabl e or oppressive such that the subpoena should have been quashed on grounds
other than privilege. No such claim has been made.
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would bereluctant to share confidences“if their lawyerscould beturned into witnesses against them
or if they could be forced to disclose their conversations with their lawyers.” In re Sealed Case
(Company), 323U.S. App. D.C. 233, 236, 107 F.3d 46, 49(1997). By “encourag[ing] full and frank
discussions between attorneys and their clients,” the attorney-client privilege “promotes broader
publicinterestsin the observance of law and theadministration of justice.” 7i.B., 762 A.2d at 27-28.
“In the criminal context,” moreover, “the privilege acquires Sixth Amendment protection.” Neku

v. United States, 620 A.2d 259, 262 (D.C. 1993).

Underlying the attorney-client privilegeisthe premisethat “ thelawyer and thelaw officeare
indispensable parts of our administration of justice.” Hickman v. Taylor, 329 U.S. 495, 515 (1947)
(Jackson, J., concurring). A lawyer’s concurrent duties to his clients and to the administration of
justice require the lawyer “to advise clients so that they avoid any violation of the law in the proper
exerciseof their rights.” D.C. R. of Prof’| Conduct 1.6, cmt. 1; see also D.C. R. of Prof’| Conduct
2.1; ABA Standards for Criminal Justice, The Defense Function 8 3.7 (a) (3d ed. 1993) (“It is
defense counsel’ s duty to advise aclient to comply with thelaw.”). A lawyer’ sadviceisimportant
when clients honestly seek guidance asto their duties under complicated regulatory regimes, but it
is even more vital when the client misguidedly contemplates or proposes actions that the client
knowsto beillegal. The existence of the attorney-client privilege encourages clients to make such
unguarded and ill-advised suggestionsto their lawyers. Thelawyer isthen obliged, in the interests
of justice and the client’s own long-term best interests, to urge the client, as forcefully and
emphatically asnecessary, to abandonillegal conduct or plans. See D.C. R. Prof’| Conduct 8 3.3 (b).
The sincere counsel of atrusted advisor will persuade many clients to comply with the law. See

Purcell v. Dist. Attorney for the Suffolk Dist., 676 N.E.2d 436, 441 (Mass. 1997) (“[A]n informed
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lawyer may be able to dissuade the client from improper future conduct . . . .”); D.C. R. Prof’|
Conduct 1.6 cmt. 3 (“ Based upon experience, lawyersknow that almost all clientsfollow the advice
given, and the law is upheld.”). Indeed, discouraging clients from illegal conduct is a regular
occurrence in an attorney’s practice. “[A]bout half of the practice of a decent lawyer is telling
would-be clients that they are damned fools and should stop.” McCandless v. Great Atlantic &

Pacific Tea Co., 697 F.2d 198, 201-02 (7th Cir. 1983) (attributed to Elihu Root).

Thus, when clients contemplate presenting false evidence lawyers are the first and most
effectivelineof defensefor theintegrity of thejudicial process. Particularly incriminal cases, where
the defendant’ sliberty isin jeopardy, defendants may be tempted to falsify or embellish evidence.
In such situations the defense lawyer’ s “first duty . . . isto attempt to dissuade the client fromthe
unlawful course of conduct.” Nix v. Whiteside, 475 U.S. 157, 169 (1986). When a defendant
proposesto offer his own perjured testimony, for example, the lawyer has an ethical duty to “make
agood-faith effort to dissuade the client from testifying falsely.” D.C. Bar Comm. on Legal Ethics,
Op. No. 234; accord, ABA Comm. on Ethicsand Prof’ | Responsibility, Formal Op. 87-353 (1987).
We believe that lawyers' efforts to prevent the introduction of false evidence are often successful,
in part because the necessity of the lawyer’ s withdrawal will dissuade clients from pursuing plans

to testify falsely. See D.C. R. Prof’| Conduct 3.3 (b).

IVv.

By encouraging clients to be open with their attorneys, the privilege of confidentiality for

attorney-client communicationsisintended to enhancetheability of lawyersto dissuadetheir clients
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from committing frauds. The justification for the privilege evaporates when the attorney-client
communication worksto further afraud instead of to prevent one. Hence it long has been therule
that “[@] client who consults an attorney for advice that will serve him in the commission of afraud
will have no help from the law[; hje must let thetruth betold.” Clark v. United States, 289 U.S. 1,
15 (1933). The crime-fraud exception to the attorney-client privilege “assure[s] that the seal of
secrecy between lawyer and client does not extend to communications made for the purpose of
getting advice for the commission of afraud or crime.” United States v. Zolin, 491 U.S. 554, 563

(1989) (internal citations and quotation marks omitted).

Theinstant appeal presentsissues relating to both the procedure for establishing the crime-
fraud exception and the substantive content of that exception. We shall addressthe procedurefirst,
by considering the burden of proof, the type of evidence needed to satisfy that burden, and the
permissibility of ex parte submission of that evidence to the court. We conclude that the
government, as the party seeking to overcomethe claim of privilege, has the burden of proof. To
meet its burden the government must presert the court with evidence showing probable cause to
believe that the crime-fraud exception applies to the communications in question. Where the
evidence on which the government relies is subject to grand jury secrecy, the government may
proceed by ex partesubmission. The government should, however, provide the court more than an
unsworn narrative proffer by its attorney; an evidentiary submission, such as a sworn affidavit by

a competent affiant, should be the norm.

Regarding the substantive content of the crime-fraud exception —what the government must

show to establish the exception, in other words — we conclude that the exception applies to
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communications between client and attorney that are in furtherance of an ongoing or futurecrime
or fraud. Communicationsthat are merely about past wrongdoing do not trigger the exception. We
reject the holding of some courts to the effect that the crime or fraud that is the subject of the
communication must thereafter be completed for the exception to apply. That is too stringent a
requirement. Broadly speaking, it is enough if the dient uses the attomey’ s advice or services to
pursue acrime or fraud, or if the attorney-client communication itself materially advancesacrime
or fraud, even if the client’ s efforts are frustrated or halted short of consummation of theevil deed.
However, anill-motivated client communication that “ goes nowhere” —aswhere theclient consults
an attorney with an evil purpose but the attorney quashesthe venture before anything further isdone
to promote it —is not sufficiently in furtherance of a crime or fraud to fall within the crime-fraud

exception.

We conclude that the government did not proffer sufficient factsin thiscaseto establish the
crime-fraud exception. The putative communications between Attorney and Client concerning the
allegedly coerced statements of Witnessthereforeremain privilegedand Attorney may not beforced
to reveal those communications to the grand jury. As we shall go on to explain, however, our
holding does not mean that PDS can invoke the attorney-client privilege (or the work product
doctrine) to withhold the documents that the grand jury seeks, even if Client furnished those
documentsto PDSin connection with hisrepresentation. Subject to the possibility that Client may
assert avalid Fifth Amendment adt of production privilege with respect to them, those documents

are susceptible to the grand jury’ s subpoena power.
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The party asserting the attorney-client privilege has the burden of proving that
communications are protected by that privilege. In re Lindsey, 332 U.S. App. D.C. 357, 364, 158
F.3d 1263, 1270 (1998). In this case, PDS satisfied the motions judge and the government that
Attorney’ sconversationswith Client about Witnessand hisstatementsare presumptively privileged;
any such communications were made in confidence between a client and his legal advisor, they
related to legal advice, and thereisnoindication of waiver. See Jones, No. 98-CF-1857, slip op. at
10 (citing 8 WiGMORE, EvIDENCE § 2292 (McNaughton rev. 1961) for elements of attorney-client
privilege). The point was not contested in the motions court. The privilege presumptively applies
both to the verbal statements of Attorney and Client and, with a qudification to be noted below, to
any documents conveyed by Client to Attorney for the purpose of securing legal advice. See Haines,

975 F.2d at 90.

A presumptively valid attorney-client privilege having been asserted, the burden was on the
government, as the party seeking to overcome the privilege, to demonstrate the applicability of the
crime-fraud exception. See In re Sealed Case (Company), 323 U.S. App. D.C. at 236, 107 F.3d at
49. In an early case the Supreme Court described the required showing as “ primafacie evidence”
that “give[s] colour to the charge” of acrimeor fraud, Clark, 289 U.S. at 14, but the Court has not
clarified what “primafacie evidence” means. See Zolin, 491 U.S. at 565 n.7 (acknowledging that

itsformulation in Clark * has caused some confusion,” but not deciding what quantum of proof was
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needed to overcome the attorney-client privilege).*

“Thisprima facie showing of crime or fraud need not rise to the level of dispositive proof,
but it must at least have somesubstance.” Crane v. Crane, 614 A.2d 935, 941 (D.C. 1992) (Terry,
J., concurring). Although “[t]he government isnot obliged to come forward with proof sufficient
to establish the essemtial elements of acrime or fraud beyond areasonabledoubt, . . . itisn’'t enough
for the government merely to allege that it has a sneaking suspicion the client was engaging in or
intending to engage in a crime or fraud when it consulted the attorney.” In re Grand Jury
Proceedings (Corporation), 87 F.3d 377, 381 (9th Cir. 1996). Courts have described the
government’s burden in similar, if not necessarily equivalent, ways — speaking, for instance, of
“probable cause to believe acrime or fraud has been committed,”” “evidence that if believed by the
trier of fact would establish the elements of an ongoing or imminent crime or fraud,”® “* reasonable

cause to believe' that the attorney’s services were ‘utilized . . . in furtherance of the ongoing

* AstheD.C. Circuit has explained, “[t]he problem s’ that the term “ prima facie evidence”

evokes the concept, familiar in civil litigation, of shifting the burden
from one party to another. Yet it isatogether clear wherethe burden
in these cases lies— on the party invoking the crime-fraud exception.
In terms of the level of proof, is a “prima facie showing” a
preponderance of the evidence, clear and convincing evidence, or
something else?

In re Sealed Case (Company), 323 U.S. App. D.C. at 236-37, 107 F.3d at 49-50.

® Inre Richard Roe, Inc., 68 F.3d 38, 40 (2d Cir. 1995). The Sixth Circuit has also adopted
the probable cause standard. See Antitrust Grand Jury, 805 F.2d at 165-66.

® Inre Sealed Case (Synanon), 244U.S. App.D.C. at 15, 754 F.2d at 399. Similar standards
have been enunciated by the Third and Eleventh Circuits. See Haines v. Liggett Group, Inc., 975

F.2d 81, 95-96 (3d Cir. 1992); In re Grand Jury Investigation (Schroeder), 842 F.2d 1223, 1226
(11th Cir. 1987).
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7

unlawful scheme,”” " and “[evidence] such aswill suffice until contradicted and overcome by other

evidence.”®

Under any of these standards, the government must make a*“ specific showing” that the
crime-fraud exception applies. See In re BankAmerica Corp. Secs. Litig., 270 F.3d 639, 642 (8th

Cir. 2001).

A “probable cause” standard of proof balancesthe important interests at stake when agrand
jury seeksdisclosure of attorney-client communications. We do not believe that the attorney-client
relationship should be invaded upon anything less than a showing of probablecause to believe that
the communicationsfall within the crime-fraud exception. At the sametime, wethink that requiring
aheightened showing — say, ashowing by clear and convincing evidence—wouldbe unrealisticand
would interfere unduly with the grand jury’s ability to obtain evidence. Cf. United States v.
Dionisio, 410U.S. 1, 17 (1973). A probable cause standard fairly balancestheinterestsat stake and
comports with the Supreme Court’s mandate that the government’s evidence “give colour to the
charge.” Clark,289U.S. at 15; see Richard Roe, 68 F.3d at 40; In re Antitrust Grand Jury, 805F.2d
at 166; In re Subpoena Duces Tecum (Rich), 731 F.2d 1031, 1039 (2d Cir. 1984). We adopt

“probable cause” as the test that must be met to establish the crime-fraud exception.

We borrow the probable cause standard from the Fourth Amendment and case law
expounding on its meaning in that context. Adapted to the present context, the test for determining

probable cause is whether the totality of the facts and circumstances presented would warrant a

" In re Grand Jury Proceedings (Corporation), 87 F.3d 377, 381 (9th Cir. 1996) (citing In
re Grand Jury Proceedings (Doe), 867 F.2d 539, 541 (9th Cir. 1989)).

® Inre International Sys. & Controls Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Cir. 1982).
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reasonableand prudent person inthebelief that the attorney-client communicationsin question were
in furtherance of an ongoing or future crime or fraud asexplained in thisopinion, infra. For further
elaboration of the probablecause standard, see (Dexter) Davis v. United States, 781 A.2d 729, 734-

35 (D.C. 2001).

The motions judge based his decision on an ex parte factual proffer. PDS argues that it
should have been dlowed to have access to the contents of the proffer. The government responds
that ex parte consideration was necessary because the proffer contaned evidence presented to the
grand jury. “[G]rand jury proceedings have traditionally been kept secret,” United States v.
Alexander, 428 A.2d 42, 53 (D.C. 1981), and this seal of secrecy ensures the grand jury’s * proper
functioning.” Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218 (1979).° Innumerous

cases, federal courts of appeals have held that the need to preserve grand jury secrecy allowsatrial

°® Wereject PDS sclaimthat it was entitled to see the ex parte submission because PDS met
the standards of particularized need that have been held to justify disclosure under Superior Court
Criminal Rule6 (e). To esteblish aparticular zed need to overcome the presumptive secrecy of Rule
6 (), PDS had to “show that the material [it] seek[s] is needed to avoid a possible injustice in
another judicia proceeding, that the need for disclosure is greater than the need for continued
secrecy, and that [its] request isstructuredto cover only material soneeded.” (Emanuel) Davis, 641
A.2d at 490-91. PDS dd not meet the fird Davis criterion because it sought to use the grand jury
material inthe same proceeding, i.e., to quash the grand jury’ ssubpoena. See In re Antitrust Grand
Jury, 805 F.2d at162. Moreover, PDS s“need for disclosure” was no greater than the need of other
subpoenatargetswith aclaim of privilege, for whom ex parte submissions have been approved. See
cases cited infra.

Asapractical matter, PDSwasnot materially disadvantagedin thiscase by not having access
to the government’s ex parte proffer. From other (public) sources, including a proffer that the
government filed in Client’ s pending murder case, PDSwaswell apprised of thefactual alegations
that it needed to address.
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court to consider an ex parte submission of grandjury material proffered to establish the crime-fraud
exception. See In re Grand Jury Subpoena, 223 F.3d 213, 219 (3d Cir. 2000); In re Grand Jury
Subpoena as to C97-216, 187 F.3d 996, 998 (8th Cir. 1999); In re Grand Jury Proceedings,
Thursday Special Grand Jury Sept. Term, 1991, 33 F.3d 342, 353 (4th Cir. 1994); In re Grand Jury
Proceedings (Doe), 867 F.2d 539, 540-41 (9th Cir. 1989); In re Antitrust Grand Jury, 805 F.2d 155,
161-62 (6th Cir. 1986); In re Grand Jury Proceedings (Freeman), 708 F.2d 1571, 1576 (11th Cir.
1983); In re John Doe Corp., 675 F.2d 482, 490 (2d Cir. 1982); In re Special Sept. 1978 Grand Jury
(1), 640 F.2d 49, 57 (7th Cir. 1980); see also In re Grand Jury Investigation (School), 772 N.E.2d

9, 22 (Mass. 2002) (same).

Weagreewith other courtsthat atrial court may consider asubmission containing grand jury
information ex parte. We stress, however, that the trial court should “vigorously test” any ex parte
submissions. In re Grand Jury Subpoena, 223 F.3d at 219. We further note our concern about the
nature of the proffer submitted by the government in thiscase. The proffer was simply an unsworn
narrative statement signed by an Assistant United States Attorney rather than by an individual with
personal knowledgeof thefactsset forth. Itincluded no grandjury testimony, affidavits, documents
or comparable evidence. We appreciate, and do not discount, the fact that the Assistant United
States Attorney who signed the proffer did so as an officer of the court and was bound by
professional standards. And we have no reason to think that the proffer was inaccurate or
misleading. Still, given the interests at stake, we think that as a rule more should be required,
especially when the submission is ex parte. When the government undertakes to demonstrate the
applicability of the crime-fraud exception, it should do morethan present its advocate’ s marshaling

of facts gleaned from other sources; the government’s burden isto present evidence upon which the
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trial court may find probable cause. Cf. Nix. v. Cleveland, 700 N.E.2d 12, 16-17 (Ohio 1998)
(holding that aparty “failed tointroduce sufficient, credibleevidenceto overcometheattorney-client
privilege based on the crime-fraud exception” where the affidavits submitted to establish the
exception were “replete with alegations based on belief and speculation rather than on personal
knowledge”). Inalmost every casein which courts have approved ex parte submissionsto establish
the crime-fraud exception, the submissions have contained some direct evidence. See, e.g., In re
Grand Jury Subpoena, 223 F.3d at 219 (“[T]he ex parte affidavit includes excerpts of witness
testimony and documents obtai ned during the [grand jury] investigation.”)."° Thisevidencecantake
avariety of forms; affidavits based on personal knowledge, transcripts of grand jury proceedings or
other testimony, and documentary evidence are all acceptable. But the government must present

evidence to meet its burden.

Despitethe foregoing concerns about the nature of the government’ s ex parte proffer, we do
not decide the case on that ground, for there seems to be no real dispute over the accuracy of the
material factsallegedintheproffer. We consider, therefore, whether thosefacts, taken at facevalue,
were sufficient to meet the government’ s burden. This brings usto the question of the substantive

content and requirements of the crime-fraud exception.

19 See also In re Antitrust Grand Jury, 805 F.2d at 160 (ex parte submission of “asummary
of grand jury testimory”); In re Grand Jury Proceedings (Freeman), 708 F.2d at 1573 (ex parte
motion filed with “accompanying documents’); In re John Doe Corp., 675 F.2d at 486 (ex parte
submission of “grand jury maerials” included “ testimony and documents”); In re Special Sept. 1978
Grand Jury, 640 F.2d at 54 (ex parte submission of exhibits); In re Grand Jury Subpoena to Attorney
(Under Seal), 679 F. Supp. 1403, 1411 (N.D. W.Va. 1988) (affidavit of law enforcement agent).
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Statements of the crime-fraud exception vary, but the following formulation from the
Restatement of theLaw Governing Lavyers capturesits essential elements:

The attorney-client privilege does not apply to a communication
occurring when aclient:

(a) consultsalawyer for the purpose, later accomplished, of obtaining
assistanceto engagein acrime or fraud or aiding athird person to do
o, or
(b) regardiessof the client’ s purpose at the timeof consultation, uses
the lawyer’ s advice or other servicesto engagein or assist acrime or
fraud.

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 82 (2000).

To fall within the exception, therefore, the communication must “further a crime, fraud or
other misconduct.” United States v. White, 281 U.S. App. D.C. 39, 43, 887 F.2d 267, 271 (1989);
see Alexander v. United States, 138 U.S. 353, 359-60 (1891); In re Grand Jury Subpoena, 223 F.3d
213, 217 (3d Cir. 2000). “Only when communications are intended directly to advance a particular
criminal or fraudulent endeavor™ will their privileged status beforfeited by operation of th[ecrime-
fraud] exception.” In re Grand Jury Proceedings (Violette), 183 F.3d 71, 77 (1st Cir. 1999). “It
does not suffice that the communications may berelated to acrime,” White, 281 U.S. App. D.C. at
43, 887 F.2d at 271, nor isit enough to show “temporal proximity between the communication and
acrime.” In re Sealed Case (Company), 323 U.S. App. D.C. at 237, 107 F.3d at 50. “[T]he court
must determine that the communication wasitself in furtherance of the crime or fraud, not merely

that it has the potential of being relevant evidence of criminal or fraudulent activity.” 1 JOHN W.

1 Or when, as the Restatement points out, the client subsequently misuses the attorney’s
advice, regardless of the client’ sintent at the time of the communication.
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STRONG, McCoRrMICK ON EviDENCE 382 (5th ed. 1999)."

Itisfundamental that the exception appliesonly to communications madeto further ongoing
or futurecrimes. Zolin, 491 U.S. at 562-63; In re Sealed Case (Synanon), 244 U.S. App. D.C. at 18,
754 F.2d at 402. Communications “concerning past or completed crimes’ are not affected by the
crime-fraud exception. In re Federal Grand Jury Proceedings 89-10, 938 F.2d 1578, 1581 (11th

Cir. 1991).

Since communications with one’' s attorney aout one’ s past crimesdo not trigger the crime-
fraud exception to the privilege, the government did not meet its burden of proof in the presant case
merely by furnishing probabl e causeto bdieve that Client was complicitin the alleged intimidation
of Witness at the D.C. Jail in December 2002. Witness intimidation does constitute obstruction of
justice, see D.C. Code 8§ 22-722 (a)(2) (2001), but this crime necessarily occurred before any
communications between Attorney and Client about the statementsall egedly procured from Witness
through intimidation. The exception could only apply in this case if the communications were in
furtherance of afuture crimeor fraud, namely Client’ s presumed plan to perpetrae a fraud on the
court by giving Attorney a coerced statement with which to impeach Witness at trial. This future
fraud never occurred, however, and there is no reason to think it ever will occur, as PDS has
disavowed the use of any statement of Witness that was coerced. Moreover, the government

proffered nothing to suggest tha the alleged fraudulent scheme was either pursued after Client’s

2 However, an attorney’ signorance of his client’s purpose to further acrime or fraud does
not preclude the applicability of the crime-fraud exception. See In re Sealed Case (Synanon), 244
U.S. App. D.C. at 18, 754 F.2d at 402.
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communications with Attorney or materially advanced by the communications themselves. There
Isno suggestion whatsoever that Attorney did anything, even unwittingly, that was conduciveto the
fulfillment of the alleged scheme. To the contrary, the government’s proffer stated only that
Attorney undertook to invedigate the bona fides of Witness's gatement, which was responsible
professional conduct on his part. Therefore, we must consider whether the crime-fraud exception
requires the intended crime or fraud to have been completed, or if not completed, to have been

pursued after the communication or materially advanced by the communication itself.

Some courts have concluded that the crime-fraud exception applies only when a crime or
fraud has been completed. Notably, the D.C. Circuit has held that “the client must have made or
received the otherwise privileged communication with theintent to further an unlawful or fraudul ent
act” and then “carried out the cime or fraud.” In re Sealed Case (Company), 323 U.S. App. D.C.
at 236, 107 F.3d at 49. The court held that the exception does not apply to incomplete crimes or
frauds “ even though, at one time, the client had bad intentions.” 1d.; see also Hewes v. Langston,
No. 1999-1A-00646-SCT, 2003 Miss. LEX1S 300 at * 18-19 (Miss. June 19, 2003) (holding that the
crime-fraud exception “requiresproof that thecrimeor fraud ectually occurred™). Accordingtotheir
commentary, the drafters of the crime-fraud exception in the Restatement of the Law Governing
Lawyers agreed that it should not apply where the client does not “carry through” the intended
unlawful act, albeit with the caveat that acriminal conspiracy or attempt that is” |ater frustrated” may
fall within the exception:

A client could intend criminal or fraudulent conduct but not carry
through the intended act. The exception should not apply in such
circumstances, for it would penalize a client for doing what the

privilege is designed to encourage — consulting a lawyer for the
purpose of achieving law compliance. By the same token, lawyers
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might be discouraged from giving full and candid advice to dients
about legally questionable courses of action. On the other hand, a
client may consult alawyer about amatter that constitutes a criminal
conspiracy but that is later frustrated — and, in that sense, not later
accomplished . . . or, similarly, about a criminal attempt. Such a
crime is within the [crime-fraud] exception . . . if its elements are
established.

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 8§ 82 cmt. ¢ (2000).

Other courts have reasoned that when aclient intends an attorney consultation to further an
illegal scheme, the attorney-client relationship has been abused regardless of the ultimate success
of that scheme. These courts have held that “[t]he crime or fraud need not have occurred for the
exception to be applicable” so long as the crime or fraud was “the objective of the client’s
communication.” In re Grand Jury Subpoena Duces Tecum Dated Sept. 15, 1983, 731 F.2d 1032,
1039 (2d Cir. 1984); see also In re Grand Jury Proceedings (Corporation), 87 F.3d 377, 381 (9th
Cir. 1996) (“[The c]rime-fraud exception does not require acompleted crime or fraud but only that
the client have consulted the attorney in an effort to complete one.” (emphasisin original)). A
commentator hasargued that the compl etion requirement is* unwise,” because” [t]heattorney-client
relationship is abused when the client seeks the advice with the intention of violating thelaw. The
client’scommunications should not retroadively be afforded theprotection of theprivilege simply
because he has changed his mind, or, worse yet, as a result of some fortuity, did not have an
opportunity or was unable to accomplish his illegal ends.” PauL R. Ricg, ATTORNEY-CLIENT

PRIVILEGE IN THE UNITED STATES 8§ 8:2 (2d ed. 1999).

We are not persuaded by the view that the crime-fraud exception requires that the intended

crime or fraud be completed. The exception should be construed so as to effectuate and be
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“consistent with the purposes of the privilege.” Swidler & Berlin, 524 U.S. at 409-10. Those
purposes do not include concealing abuses of the attorney-client relationship to further the
commission of acrimeor fraud. Such abusesmay occur whether or not the crimeor fraud isbrought
to fruition. We adhere to the view that the exception applies so long as the attorney-client
communications*“ further acrime, fraud or other misconduct.” White, 281 U.S. App. D.C. at 43, 887

F.2d at 271.

What, then, is the content of the “furtherance” element of the crime-fraud exception? PDS
suggeststhat the government must show a“further culpable act” occurring after the attorney-client
communication. The government, on the other hand, urgesthat “[a] communication between client
and attorney can be‘infurtheranceof’ theclient’ scriminal conduct evenif the attorney doesnothing
after the communication to assist the client’'s commission of a crime, and even though the
communication turns out not to help (and perhaps even to hinder) the client’s completion of a
crime.” In re Grand Jury Proceedings (Corporation), 87 F.3d at 382. The aitical factor, the
government contends, is simply “the client’s intent to further a crime or fraud” when he

communicates with his attorney. In re BankAmerica Corp. Secs. Litig., 270 F.3d at 642.

We are not prepared to adopt either party’ s proposal precisely asstated. To beginwith, we
have considerabl e reservations about the government’ s position. We see little evidence that courts
have applied the crimefraud exception where attorneys successfully nullified their clients' bad

intentions.”* Aswe have observed, counseling clientsto obey thelaw liesat the core of an attorney’s

3 Despite its dicta, quoted above, Grand Jury Proceedings (Corporation) dedt with a
(continued...)
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rolein our legal system. Many clientswill gpproach their lavyers with agenuine desireto conform
their conduct with the law, but it would be pollyannaish not to recognize that some clients will not.
Someclientsinevitably will advance fraudulent or otherwiseillegal proposalsto their lawyers—the
establishment of anillegal tax shelter, the evasion of aregulatory requirement, the withholding of
evidence, the false embellishment of the client’s testimony, and so on. Under the government’s
theory, al of these instances would fall immediately within the crime-fraud exception, regardless
of whether the client abandoned hisillegal proposal after receiving the advice of counsel. We do
not believethe* precisefocus’ of the exception reachessofar. White, 281 U.S. App. D.C. at 43, 887
F.2dat 271. When an attorney dissuades or prevents hisclient from engaginginillegal conduct, the
attorney-client rel ationship has not been abused; rather, therel ationshiphas served theadministration
of justice by promoting legal conduct. See In re Grand Jury Investigation (School), 772 N.E.2d 9,
21 (Mass. 2002). Whaever theclient’sinitial intentions, the attorney-client communication in such

a case did not further the commission of a crime or fraud; it furthered obedience to the law. To

13(....continued)

situationinwhichthecorporateclient continueditsillegal conduct after it conferredwithitscounsel.
See 87 F.3d at 382; ¢f. In re BankAmerica Corp. Secs. Litig., 270 F.3d at 643-44 (although court of
appeal sfound insufficient evidence to support district court’ s application of crime-fraud exception,
the alleged violation of federal securities laws occurred after attorney-client communications at
issue). Post-communicationactivity to carry out the crimeor fraud istherulein cases applying the
crime-fraud exception. See, e.g., In re Grand Jury Proceedings (Violette), 183 F.3d at 72 (false
reports of disability were communicated to financial ingtitutions by psychotherapists to whom
communications were made); United States v. Aucoin, 964 F.2d 1492, 1495 (5th Cir. 1992) (after
communications, client used attorney’ s advice to obtain gambling records); In re Antitrust Grand
Jury, 805 F.2d at 159-60 (alleged antitrust viol ations occurred after communicaions); United States
v. Sutton, 732 F.2d 1483, 1494 (10th Cir. 1984) (exception applied to conversation about client’s
plan to destroy documents where client later destroyed doauments); In re John Doe Corp., 675 F.2d
at 491 (exception applied where communications were used to cover up criminal scheme); United
States v. Ruhbayan, 201 F. Supp. 2d 682, 684 (E.D. Va. 2002) (perjured witnesstestimony occurred
after communications); United States v. Morales-Martinez, 672 F. Supp. 762, 765 (D. Vt. 1987)
(false passport was offered as evidence after communications).
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withhold the privilege from such communications would be a mistake, for it effectively “would
penalize aclient for doing what the privilege is designed to encourage — consulting alawyer for the
purpose of achieving law compliance.” RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS

8 82 cmt. c; accord, In re Sealed Case (Company), 323 U.S. App. D.C. at 236, 107 F.3d at 49.

PDS s suggestion — that a “further culpable act” is necessary for the crime-fraud exception
to apply — responds to our concern, but we are not satisfied with PDS s phrasing. “Culpable” may
be taken to imply that the furthering act has to be fraudulent or criminal in and of itself, which we
think is not required; the exception should operate, for example, where the attorney is duped into
unwittingly facilitating the dient’s unlawful scheme. In addition, a strict “further culpable act”
reguirement might exclude certain special casesin which, wethink, the attorney-client privilegeis
appropriately forfeited ab initio because the communication itself advances a crime or fraud — as
where the attorney agrees to hdp the client carry out his illegal scheme instead of rejecting it
outright. See United States v. Gordon-Nikkar, 518 F.2d 972, 975 (5th Cir. 1975). Inthis respect,
we prefer the Restatement formulation that the crime-fraud exception isapplicable where a client
“consultsalawyer for the purpose, later accomplished, of obtaining assistance to engagein acrime
or fraud.” RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 8§ 82 (a). Under this
formulation the privilege islost once the client obtains from his lavyer the assistance he seeks to
commitacrimeor fraud. But the privilegeis not |ost where the lawyer refuses such assistance and

the criminal or fraudulent plan is abandoned or stopped in its tracks.

We conclude that it is not enough for the proponent of the crime-fraud exception to

demonstrate probable cause to believe only that the client consulted a lawyer for the purpose of
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obtaining assistance to engage in acrime or fraud. The proponent must present evidence that the
consultation furthered the client’s improper purpose. The burden is not a heavy one. The
government does not have to show that the intended crime or fraud was accomplished, only that the
lawyer’ s advice or other srviceswere misused. Typically that can be shown by evidence of some
activity following theimproper consultation, on the part of either theclient or thelawyer, to advance

the intended crime or fraud.

In the present casg the facts in the government’s proffer demonstrated probable causeto
believethat Client knew Witness had been coerced into making fal se statementsfor Client’ s benefit
at his upcoming murder trial and that Client or someone acting on his behalf had conveyed those
statements to Attorney. One can fairly infer that if Client communicated with Attorney about
Witness's statements, it was probably for the purpose of obtaning Attorney’s assistance in

perpetrating a fraud.

The government did not show probable cause to believe that Client’s communication with
Attorney furthered hisimproper purpose, however. To the contrary, Client was stymied; Attorney
did not cooperate in Client’s plan and instead renounced it. The government proffered nothing to
show that Client or Attomey did anything to advance Client’ s fraudulent plan after they conferred.
Attorney’s conversation with Witness cannot be characterized as such an act, nor does the
government attempt to do so. On its face the purpose of the interview was to fulfill defense
counsel’ sduty to investigatethe all eged intimidation of akey government witnessagaing hisclient.
See Wiggins v. Smith, 123 S.Ct. 2527, 2536-37 (2003) (finding ineffective assistance of counsel

where defense counsd failed to conduct “the requisite, diligent investigation”); Williams v. Taylor,
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529 U.S. 362, 395 (2000) (same); see also ABA Standards for Criminal Justice, The Defense
Function 84.1 (a) (3d ed. 1993) (“Defense counsel should . . . explore all avenues leading to fects
relevant to the merits of the case.”) The necessity of this investigation is underscored by the
government’ sannounced intention to introduce evidence of theintimidation at Client’ s murder trial
to demonstrate hisconsciousnessof guilt. See Crutchfield v. United States, 779 A.2d 307,323 (D.C.
2001). Our holding might be different if Attorney had expressed an intent to use Witness's
statement to impeach him; then one could infer that Client’s communications with Attorney

furthered his planned fraud. The factsin the proffer do not permit any such inference, however.

Thisisnot acase, therefore, in which “the attorney-client privilege has become unworthy of
protection.” State v. Philip Morris, Inc., 606 N.W.2d 676, 691 (Minn. Ct. App. 2000). So far as
appears, it isacase in which the attorney did not allow his client to misuse their relationship. We
concludethat thegovernment hasnot carried itsburden to demonstrate the applicability of thecrime-

fraud exceptionto Attorney’ s communications with Client about the statements of Witness.

Because the government has failed to prove the applicability of the crime-fraud exception,
Client’ sconversationswith Attorney about Witness sstatementsare protected by the attorney-client
privilege. Therefore the grand jury may not require Attomey to testify as to those conversations.

However, if (as we are given to understand) Attorney hasin his possession any written statements
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taken from Witness by third parties (Client’s alleged associates), those statements are amenable
to subpoena by the grand jury, subject to the possibility that Client has a valid Fifth Amendment

privilege to assert for the act of production.

Sincethe statementsthe grand jury seeks— statementsallegedly extracted from awitness by
force— constituteevidence of apossible obstruction of justice, thereisno issue regarding the grand
jury’ slegitimate and substantial need for the documents. The statements are not protected attorney
work product because they were not prepared by Attorney or his agents. “[T]he work product
doctrine protects any document prepared in anticipation of litigation by or for the attorney.” In re
Antitrust Grand Jury, 805 F.2d at 163 (emphassadded); see Hickman v. Taylor, 329 U.S. 495, 509-
14 (1947). “[T]he principle underlying the work product doctrine— sheltering the mental processes
of an attorney as reflected in documents prepared for litigation — is not generaly promoted by
shielding from discovery materials in an attorney’ s possession that were prepared neither by the
attorney nor his agents.” Inre Grand Jury Subpoenas (Mercator), 318 F.3d 379, 384 (2d Cir. 2003)

(emphasis added).”

¥ Although PDS has not expressly admitted possessing such statements, it has not denied
possessing them either, and wedraw the strong i nference of possessionfrom that fact combined with
the government’ s undisputed proffer.

'> 1t should be noted that our discussion doesnot apply to statements, if any exist, takenfrom
Witnessby PDS employees as part of proper defense investigation on Client’ sbehalf. We presume
that such statements would be protected from grand jury subpoenaunder the attorney work product
doctrine. Since PDS has not clamed work product protection for such statements (leading to the
inference that none exist), and since the government has not mentioned them either, theissueis not
part of thisappeal. If PDS does have properly taken statements from Witness, it can so advise the
motions judge on remand; and if there exists any question about them, the judge can examine them
in camera t0 determine whether they are pratected work product.
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It is true, as we have mentioned earlier, that the attorney-client privilege does extend to
documentsthat aclient provideshisattorney in connection with obtaining legal advice.'® See Fisher
v. United States, 425 U.S. 391, 404 (1976). However, the attorney-client privilege does not afford
any greater protedion for such documentsthan they would haveif they werestill inthe client’ sown
possession. See id. at 403-04. 1t followsthat Attorney and PDS can withhold statements of Witness
from the grand jury only if their compelled produdion directly from Client would violate Client’s
own privilege against self-incrimination. See In re Grand Jury Proceedings (Bayird), 41 F.3d 377,
379 (8th Cir. 1994) (“When material hasbeentransferred from aclient to an &torney for the purpose
of seeking legal advice and the subpoena is directed to the attorney, the proper inquiry is whether
the subpoena, if directed to the client himself, would require compdled testimonial self-
incrimination.”); In re Grand Jury Proceedings on February 4, 1982 (Terry), 759 F.2d 1418, 1420

(9th Cir. 1985).

The privilege againg self-incrimination “is limited to prohibiting the use of ‘physical or
moral compulsion’ exerted on the person asserting theprivilege.” Fisher, 425 U.S. at 397 (quoting
Perlman v. United States, 247 U.S. 7, 15 (1918)). Documentsthat are prepared voluntarily or by a

third party are not “ compelled” for purposes of the privilege. See id. “[A] person may be required

' PDS has neither admitted nor denied that Client wasinvolved in furnishing statements of
Witnessto Attorney, but that has been the implicit premise of the motion to quash, and we proceed
on the assumption that he did. If not — if someone other than Client transmitted the statements to
Attorney without Client’sinvolvement — that probably is an end of the matter. It isunlikely that
Attorney then would have acolorable basis to withhold the statements from the grand jury (or to
refuse to testify as to their source either). There are many possible variations on this theme,
however, and we shall not speculate in avacuum or rule out potential legal arguments in advance
of any knowledge of the facts. We therefore content ourselves with expounding on the general
principles that apply in this area.
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to produce specific documents even though they contain incriminating assertions of fact or belief
becausethe creation of those documentswas not ‘ compelled’ within the meaning of the privilege.”
United States v. Hubbell, 530 U.S. 27, 35-36 (2000); see Baltimore City Dep’t of Soc. Servs. v.

Bouknight, 493 U.S. 549, 555 (1990).

Although Client therefore cannot assert a Fifth Amendment privilege as to the contents of
Witness' s statements, “the act of production itself may implicitly communicate statements of fact.”
Hubbell, 530 U.S. at 36 (internal quotation marks and citations omitted); United States v. Doe, 465
U.S. 605, 612 (1984). “A government subpoena compels the holder of the document to perform an
act that may have testimonial aspects and an incriminating effect.” Id. That is, “by producing
documentsin compliance with a subpoena, the witness would admit that the papers existed, were
in his possession or control, and wereauthentic.” Hubbell, 530 U.S. at 37 n.19. If such admissions
genuinely would be incriminating, the holder of the documents would have a limited Fifth
Amendment privilege with respect to the act of production. When an individua has an act of
production privilegefor adocument, the government may not compel himto produce that document
without giving the individual immunity for the act of production. See Doe, 465 U.S. at 617.
Becausethe grant of immunity “need be only asbroad asthe privilege against self-incrimination.. . .
any grant of use immunity need only protect [the target] from the self-incrimination that might
accompany the act of producing [the requested documents.]” Id. at 617 n.17; see also In re JW.O.,
940 F.2d 1165, 1167 (8th Cir. 1991) (holding that where government has granted act of production

immunity, subpoena target must turn over records).

Even where the contents of a subpoenaed document may be incriminating, the act of
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production privilege is not automatic. The act of production privilege does not apply if the
existence, possession, and authenticity of a document is a*“foregone conclusion,” as would be the
case if the act of production “adds little or nothing to the sum total of the Government’s
information.” Fisher, 425 U.S. at 411; see Marchetti v. United States, 390 U.S. 39, 53 (1968)
(holding that self-incrimination privilege gopliesonly whenindvidual is* confronted by substantial
andreal, and not merely trifling orimaginary, hazards of incrimination™). Determiningtheexistence
of an act of production privilege is a fact-specific inquiry, which turns on the “facts and
circumstancesof particular casesor classesthereof.” Doe, 465U.S. at 613 (quoting Fisher,425U.S.

at 410).

On the facts of this case, Client may have an act of production privilege with respect to
statements of Witness in Attomey’s possession. That is not because producing the statementsin
response to the subpoena would admit their existence or authenticity. That would “add[] little or
nothing to the sum total of the Government’s information,” Fisher, 425 U.S. at 411, because the
government already knows the statements exist and Witness doubtless can authenticate his signed
writingshimself. Admitting possession of the statements, on the other hand, could beincriminatory,

because it would link Client to the alleged witness intimidation.

Theissueisnot for usto resolve in this appeal. PDS did argue in its motion to quash that
Client had an act of production privilege as to any staements of Witnessin Attorney's possession,
but the motions judge, having ruled against the predicate claim of attorney-client privilege, did not
reach the Fifth Amendment question. If Client assertsan act of production privilege on remand, and

thegovernment contestsit, it will be up to the motionsjudgeto performthe*fect-intensive” analysis
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necessary to determine whether producing the statements called for by the grand jury subpoena
would be incriminating.” See In re Foster, 188 F.3d 1259, 1270 (10th Cir. 1999) (remanding for
factual findings on the applicability of the act of production privilege where the bankruptcy court
failedto create” arecord or fact-specificanalysis’ bearing ontheclam). Inconductingthisanalysis,
the judge would consider whether the disclosure of the documentsin PDS' s possession would have
testimonial aspects, whether those aspects have an incriminatory effect, and whether the risk of
incrimination is“substantial andreal.” See Marchetti, 390 U.S. at 53. Consideration of theseissues

might be aided by in camerareview of the documentsin question. See Foster, 188 F.3d at 1270;

Antitrust Grand Jury, 805 F.2d at 168-69.

VI.

For the above reasons, we vacate the trial court’s contempt adjudication and remand for

further proceedings consistent with this opinion.

So ordered.

' Thegrand jury also subpoenaed “ any envel opesor other tangibleevidencerelated to such
statementsor their origin.” The parties have not addressed this aspect of the subpoena, and it is not
clear that any such “tangible evidence” exists. If it does, the same or similar considerations will

apply.



