Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.
DISTRICT OF COLUMBIA COURT OF APPEALS
No. 00-CF-344
NATHANIEL THOMAS, APPELLANT,
V.
UNITED STATES, APPELLEE.
Appeal from the Superior Court of the
District of Columbia
(F-5631-99)

(Hon. Judith E. Retchin, Tria Judge)

(Argued December 12, 2002 Decided May 22, 2003)

John Tan, Public Defender Service, with whom James Klein, Samia Fam, and
Jaclyn S Frankfurt, Public Defender Service, were on the brief, for appellant.

Chrisellen R. Kolb, Assistant United States Attorney, with whom Roscoe C. Howard,
Jr., United States Attorney, and John R. Fisher, Assistant United States Attorney, were on
the brief, for appellee.
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Opinion of the court PER CURIAM.

Concurring opinion by Associate Judge SCHWELB at page 2.

Concurring opinion by Associate Judge FARRELL at page 12.

Dissenting opinion by Associate Judge Ruiz at page 14.

PER CURIAM: Thejudgmentisaffirmedfor thereasonsstatedin Judge Schwelb’ slead
concurring opinion, except with respect to the issue discussed in Judge Farrell’ s concurring
opinion and in Part | of Judge Ruiz' dissenting opinion. As to that issue, the judgment is

affirmed for the reasons stated in Judge Farrell’s opinion and in footnote 13 to

Judge Schwelb’ s opinion.



Affirmed.

SCHWELB, Associate Judge, concurring: Nathaniel Thomas was convicted by ajury
of simple assault.® He was found not guilty of the more serious charges of aggravated
assault,? attempted mali ciousdisfigurement,® and assault with adangerousweapon,* namely,
a hot liquid. On appeal, Thomas presents several contentions, none of which warrants
reversal of his conviction; any possible trial court errors, considered individually or

cumulatively, were harmless. Accordingly, | concur in the affirmance of the judgment.

THE EVIDENCE

This case arose out of a quarrel between the defendant and Clarice Johnson, the
mother of his four-year-old son, Tevin. According to Ms. Johnson, Thomas came to her
home on May 25, 1999, ostensibly to give her some money in connection with Tevin's pre-
school graduation. Later intheevening, Thomasbegan tointerrogate M s. Johnson regarding
whether she had been seeing another man. Thomas appeared to Ms. Johnsonto be“tripping”
on crack cocaine; she denied, however, that she used cocaine on the evening of theincident.

Ms. Johnson testified that Thomas became angry, went to the kitchen, came back to the

! D.C. Code § 22-504. All referencesto the District of Columbia Codein this opinion areto the
1996 Supplement to the 1981 edition.

2 D.C. Code § 22-504.1.
3 D.C. Code §8 22-506 and -103.
4 D.C. Code § 22-502.
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bedroom with abowl in his hand, and threw some hot liquid at her, scalding her face, neck,

and arms. Ms. Johnson sustained second degree burns on her face and arms.

Thomas' account of the incident was quite different. According to Thomas,
Ms. Johnson had asked him to bring her some crack cocaine. Thomas purchased some crack
and brought it to Ms. Johnson’s home, together with a bottle of gin and, somewhat
incongruously, some carrot juice. Thomas testified that the quarrel began while the two
principals were smoking crack and drinking liquor together in the bedroom. According to
Thomas, Ms. Johnson complained that “the shit wasn’t no good” and demanded that Thomas
give her more cash. Thomas refused and Ms. Johnson, who is bigger than Thomas, became
angry, pulled him onto the bed, and began to berate him. Thomas retreated to the kitchen
and began washing dishes at the sink. When Ms. Johnson continued to ask for money,
Thomas told her she should “go out in the street and get it the way she has been,” i.e., by
“tricking.” Ms. Johnson, apparently displeased by this suggestion, “reached at the stove,
grabbed a pan, and swung at [him].” Thomas testified that he raised his arm to protect
himself, and that the liquid in the pan “ spilled back onto Clarice” and burned her. Thomas

himself was burned by the lower part of the pan.

Therewereno other witnessesto the scalding incident. Ms. Johnson’ seighteen-year-
old daughter, Celeste, testified that two of Thomas' sisters subsequently telephoned her
several timesto urgethat the charges against their brother bedropped. Ms. Johnson testified
that Thomastold her that he was sorry for what he had done. He also wroteto her fromjail,
declaring hislove and inquiring whether she would press charges. There was no claim that

either Thomas or his sisters threatened Ms. Johnson to dissuade her from testifying.
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Ms. Johnson was impeached with some arguably minor contradictions between her
trial testimony and her grand jury testimony. After being given immunity, she admitted that

she had threatened another woman for allegedly acting indecently around Thomas.

LEGAL ANALYSIS

A. Thereplacement of Juror No. 1.

Thomas contendsthat the trial judge violated his*Fifth Amendment right to have his
trial completed by a particular tribunal,” as well as his rights under Super. Ct. Crim. R.
24 (c), by replacing ajuror with an alternate before deliberations began. Even if the judge
erred in this regard — an arguable question which need not be decided to resolve this appeal

—the error was harmless.

Thechallenged replacement in thiscase occurred beforethejurorsbegan deliberating,
and before any juror had been advised whether he or she was an alternate. The judge
observed that Juror No. 1 appeared “totally exasperated by the fact that [ counsel] were both
speaking and that she is here.” She further stated that the juror was “speaking under her
breath” while counsel were presenting their arguments and during the court’ s instructions.

Sensing from Juror No. 1's apparently angry demeanor and odd behavior that she probably

> Atthetrial, Ms. Johnson originally claimed that she could not recognize Thomas, her paramour
for some eight years. It appears, however, that she did not bring her glasses to court, and she was
able to recognize Thomas from close up.
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would not be an attentive or impartial juror, the judge replaced her with an aternate.
Thomas' counsel vigorously objected to the juror’ sremoval, but he proposed no aternative

course of action (e.g., a hearing on the juror’s qualifications).

Rule 24 (c) directs the court to “replace jurors who, prior to the time the jury retires
to consider its verdict, become or are found to be unable or disqualified to perform their
duties.” “The tria court is accorded substantial deference on [the decision whether to
replace aregular juror] asaresult of itssuperior ability to observe the demeanor of thejuror
and its familiarity with the proceedings.” Darab v. United Sates, 623 A.2d 127, 138 n.26
(D.C. 1993). Rule 24 (c) of the Federal Rules of Criminal Procedure, whichisidentical to
thelocal rule, has been construed as authorizing the replacement of ajuror with an alternate
“when facts arise before the start of deliberations that cast doubt upon a juror’s ability to
perform her duties.” United Sates v. Smith, 918 F.2d 1501, 1512 (11th Cir. 1990), cert.
denied, 502 U.S. 849 (1991), 502 U.S. 890 (1991).° Thetrial judge evidently believed that
the conduct of Juror No. 1 was sufficiently irregular to raise serious doubt asto thisjuror’s
ability to perform her duties. Asappellate judges, my colleaguesand | arelimited to apaper
record, and we are necessarily reluctant to second-guess the trial judge' s on-the-scene

personal assessment.

Nevertheless, Thomas' contention that the judge abused her discretion in replacing

Juror No. 1isnot implausible. Read literally, Rule 24 (c) authorizes the removal of ajuror

® Where, as here, thelocal rule and the federal rule contain the same language, the construction
of the federal rule by a United States Court of Appeals is persuasive authority as to the proper
interpretation of thelocal rule. See, e.g., Peddlers Square, Inc. v. Scheuermann, 766 A.2d 551, 556
n.4 (D.C. 2001).
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only if thejuroris“unableor disqualified” to perform her duties. Thetrial judge never made
such afinding, at least explicitly. To be sure, muttering under one’'s breath, both during
closing argument and while the judge was charging the jury, may suggest inattention on the
juror’s part, and a juror may properly be disqualified for being inattentive. Shreeves v.
United States, 395 A.2d 774, 787 (D.C. 1978). Thejudge did not, however, explicitly state
that Juror No. 1 was inattentive, nor did she contradict Thomas' attorney when he asserted
that the opposite wastrue. Indeed, the record contains no reference on the part of the judge
to Rule 24 (c)'s demanding standard: “unable or disqualified.”” “Judicial discretion
must . . . be founded on correct legal principles, and atrial court abusesits discretion when
It rests its conclusions on incorrect legal standards.” Inre J.D.C., 594 A.2d 70, 75 (D.C.
1991). “A [tria] court by definition abuses its discretion when it makes an error of law.”
Koon v. United Sates, 518 U.S. 81, 100 (1996). If thejudgeinthiscasein fact applied the
standard set forth in Rule 24 (c) at all, she certainly did not do so explicitly. Accordingly,
whether Thomas has demonstrated in this case that the trial judge abused her discretion in

the Koon senseis not an easy call.

But even assuming, arguendo, that Juror No. 1 wasnot shown or found to be*unable
.. . to perform her duties’ within the meaning of Rule 24 (c), and that the judge therefore
erred by replacing her, Thomas must nevertheless establish prgjudice. See, eg.,
United Sates v. Nelson, 102 F.3d 1344, 1349 (4th Cir. 1996), cert. denied, 520 U.S.

" Infairnessto thetrial judge, | note that counsel did not bring the language of Rule 24 (c) to the
court’ s attention. Moreover, theruleisarguably somewhat counter-intuitive; where, as here, there
were two persons available to serve on the jury (Juror No. 1 and an alternate whom no party had
challenged), and where one of the two appeared to act in a peculiar and perhaps irrational manner,
it would not be unreasonable to suppose that the judge was authorized to disqualify the individual
who acted peculiarly, especially where, asinthiscase, thejurors had not beentold who the alternates
were. But bethat asit may, Juror No. 1 could properly be removed only if the requirements of Rule
24 (c) were satisfied.
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1203 (1997).2 Specifically, Thomas must show that asaresult of theremoval of Juror No. 1,
“an impaneled juror failed to conscientiously apply the law and find the facts.” Tate v.
United Sates, 610 A.2d 237, 239 (D.C. 1991) (citations and internal quotation marks
omitted). Inthiscase, “[b]ecausethe defendant[] make]s] no assertionthat [he] suffered bias
or prejudice [from the presence of the alternate on the jury], and do[es] not claim that the
alternate juror was not impartial, [his] conviction[] would not be subject to reversal even
were we to conclude that dismissal of [Juror No. 1] was an abuse of the [trial] court’s
discretion.” United Sates v. Alexander, 48 F.3d 1477, 1485 (9th Cir. 1995) (citation and

internal quotation marks omitted).

Thomashas presented no evidencewhatever of prejudice. Indeed, hisattorney passed
on five of defense’'s ten peremptory challenges to the jury proper, and he also declined the
opportunity to strike the aternate who ultimately replaced Juror No. 1, thereby at least
implicitly expressing satisfaction with that juror. See Darab, 623 A.2d at 139. Thereisno
suggestion that any of the twelve jurorswho convicted Thomas was biased against him. “A
party to alawsuit hasno vested right to any particular juror; theright of challengeistheright
to exclude incompetent jurors, not to include particular persons who may be competent.”
Id. at 139 (citation omitted). Thus, even assuming without deciding that the judge erred in

subgtituting an alternate for Juror No. 1, the error was harmless.’

8 | recognizethat, in most cases, it will be difficult to prove specific prejudice stemming from a
Rule 24 (c) violation. See United Statesv. Donato, 321 U.S. App. D.C. 287, 291, 99 F.3d 426, 430
(1997). Nevertheless, the harmless error standard of Kotteakosv. United States, 328 U.S. 750, 765
(1946) still applies. Donato, supra.

° Thomas also contends on appeal (1) that thetrial judge should have held a hearing to determine
whether Juror No. 1 was “unable or disqualified,” and (2) that the judge’'s disqualification of
Juror No. 1 in effect gave the prosecution an additional peremptory challenge. Neither of these
claims was presented to the trial court, and Thomas has not shown that the judge committed plain

(continued...)



B. Therestriction of the cross-examination of the complaining witness.

During her testimony, Ms. Johnson vehemently denied that she assaulted Thomas
with the bowl! of hot liquid; on the contrary, she testified that the defendant assaulted her.
Ms. Johnson likewise denied that she was using crack cocaine at the time of the scalding
incident. Thomas claims that the trial judge committed reversible error by precluding the
defense from cross-examining Ms. Johnson regarding two alleged reasons for her to lie:
apprehension that she would go to prison if she admitted assaulting Thomas or using
unlawful drugs,’® and fear of adverse consequences with respect to her retention of custody
of three of her children and the return to her of two other children if she made such an

admission.*

%(....continued)
error by failing to hold a hearing sua sponte or by providing the government with an extra strike.
Contrary to Thomas' position, “errorsadversely aff ecting the exercise of peremptory challenges[are]
not structural errors’ (within the meaning of Arizonav. Fulminante, 499 U.S. 279 (1991)). Johnson
v. United States, 804 A.2d 297, 304 (D.C. 2002) (citing Lyonsv. United States, 683 A.2d 1066, 1067
(D.C. 1996) (en banc)).

19 Thomas' attorney asked Ms. Johnson severa times whether she knew that she could get into
trouble with the police if she admitted committing an assault or using crack cocaine. Ms. Johnson
answered, somewhat unresponsively, that she had not done anything wrong. After some repetition,
the judge sustained an objection to further questioning on this subject. Asthe government notesin
its brief, “[g]iven Ms. Johnson’s responses to defense counsel’ s questioning, there was really no
prospect that additional questioning would haveyielded an admissionthat thewitnessdid, infact, fear
that her conduct on May 29 would land her in jail.”

Thomas claimsthat the judge should have overruled the objection and that the jurors should
have been permitted to assess M's. Johnson’ sdemeanor during the further questioning on the subject
of her possible fear of incarceration. But the jury had ample opportunity to observe Ms. Johnson’s
demeanor, and the judge did not abuse her discretion by holding, in effect, that the subject had been
sufficiently explored and that further questioning was not necessary to enable the jurorsto evaluate
Ms. Johnson’ s demeanor.

1 The defense proffered that two other children had been removed from Ms. Johnson’s home,
possibly on account of her alleged drug use.
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“While exposure of a witness' motivation in testifying is a proper and important
function of the constitutionally protected right of cross-examination, Davisv. Alaska, 415
U.S. 308, 316-17 (1974), the Sixth Amendment does not prevent ajudgefrom ‘imposing any
limits on defense counsel’ sinquiry into the prejudicial bias of aprosecution witness.”” Ray
v. United Sates, 620 A.2d 860, 862 (D.C. 1993) (internal quotation marks omitted) (quoting
Delawarev. Van Arsdall, 475 U.S. 673, 679 (1986)). Thetrial court may restrict bias cross-
examination “to avoid such problems as harassment, prejudice, confusion of theissues. . . or
interrogation that is repetitive or only marginally relevant. . . . [or] where the prejudicial
effect of the proffered evidence outweighs its probative value.” Guzman v. United Sates,
769 A.2d 785, 790 (D.C. 2001) (citations and internal quotation marks omitted). “The
Confrontation Clauseisviolated. . . only whenthetrial court precludesameaningful degree
of cross-examination to establish bias.” Graytonv. United States, 745 A.2d 274, 279 (D.C.
2000) (citations and internal quotation marks omitted). “After sufficient cross-examination
has been allowed to satisfy constitutional requirements, the trial court retains broad
discretion to determine the scope and extent of cross-examination.” Velasgquez v. United
Sates, 801 A.2d 72, 79 (D.C. 2002) (citation omitted). “The extent of cross-examination
with respect to a witness' motive to lie is confided to the trial judge’s sound discretion.”
Brown v. United Sates, 683 A.2d 118, 126 (D.C. 1996). Although some cross-examination

with respect to a separate theory of bias must generally be permitted,*? the trial court may,

12 Asthe Supreme Court explained in Van Arsdall, 475 U.S. at 680, thetria court generally must
allow some cross-examination “ designed to show aprototypical formof bias[,]” defined asonefrom
which “[a] reasonable jury might . . . receive[] asignificantly different impression of [the witness']
credibility” (emphasis added) from that which other questioning has permitted. See Olden v.
Kentucky, 488 U.S. 227, 232 (1988). Whether cross-examination of Ms. Johnson about her fear of
not regaining custody of two of her children, or of losing custody of her other three children, could
reasonably have giventhejury that “ significantly different impression” —one not resting on negative
inferences about her character as a parent — is the question | would answer negatively in the
discussion that follows.
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in its discretion, preclude such cross-examination altogether if its probative value is dlight,
if it would be only marginally useful to show bias, and if the proposed line of questioning
Is substantially prejudicial or tends to divert the jury’s attention from the issue at hand.

Colesv. United States, 808 A.2d 485, 490-91 (D.C. 2002) (citations omitted).

Inthe present case, M s. Johnson’ sunderlying motivetoliewas, in my opinion, surely
obvious to any reasonably intelligent juror. 1f Ms. Johnson had acknowledged assaulting
Thomasor using crack cocaine, or both, shewould have admitted criminal conduct for which
she could have been incarcerated. Indeed, the defense so argued to the jury without
objection. Moreover, from prison, it would plainly have been difficult, if notimpossible, for
Ms. Johnson to maintain custody of the children who were living with her, or to regain
custody of other childrenwho may have been removed from her home. Indeed, incarceration
would drastically ater all aspects of her life, including her relationship with her children.
With the dominant motive so obvious, | perceive no abuse of discretion in thetrial judge's
preclusion of further cross-examination regarding any incremental motivationthat could have
been provided by inquiring into the situation of Ms. Johnson’s children, especially since, as
the judge reasonably concluded, the proposed cross-examination was likely to “further dirty
[Ms. Johnson]” — as someone whose children the state had been forced to remove from her
custody — and “make her less sympathetic.” See, e.g., Grayton, 745 A.2d at 279; Burgess
v. United Sates, 608 A.2d 733, 736 (D.C. 1992).% In this regard, | disagree with my

3 Even if the judge' s restriction on cross-examination constituted an abuse of discretion —and
| am satisfied that it did not — 1 am of the opinion, in light of the ample evidence of motivetolie, that
any hypothetical error washarmless. Thereisno reasonable possibility that Ms. Johnson would tell
thetruth evenif it meant going to prison (and probably losing custody of her children), but wouldlie
in order to avoid impairing her chances of retaining or regaining custody. Atthevery least, thetrial
judge could reasonably so conclude.
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colleagues contrary conclusion, and the discussion in this paragraph is not a part of the

opinion of the court.

C. The cross-examination of Thomas regarding alleged other “ bad acts.”

During Thomas cross-examination, the prosecutor inquired without objection
whether crack cocaine affected Thomas demeanor. Thomasinitially replied that “it makes
me feel good” and that it “ doesn’t affect my behavior where I’ m going to become violent.”
The prosecutor pressed on, and she asked Thomas, again without objection, whether there
had ever been an occasion when crack did cause himto behavein aviolent manner. Thomas
admitted that there was one such occasion, but he again denied that crack cocaine made him
violent. The prosecutor asked about the one occasion to which Thomas had referred, and,
there still being no objection, Thomas said that he got “ bust [sic] inthe head” because hewas

in the wrong place at the wrong time.

The prosecutor then inquired whether the “bust in the head” incident occurred in
1998, when, according to the prosecutor, Thomas punched his sister Dorothea and his
nephew. Thomas replied that the “bust in the head” incident was a different one from the
encounter with his sister and nephew. The prosecutor then pressed Thomas about the 1998
incident, at which point the defense objected for thefirst time, claiming that the question was
not relevant. Thejudge overruled the objection. Thomas then described the 1998 incident
asoneinwhich hissister wasintoxicated: “[T]hebull just came out of Dorothea.” Thomas
admitted grabbing hissister, but he did not acknowledge that he had punched either hissister

or his nephew.
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On appeal, Thomas argues that the prosecutor “baited” him into putting his character
into evidence, and that she then elicited “other bad acts’ evidence to destroy Thomas
character. The “baiting” chargeis not without substance, but there was no objection to the
“baiting” questions until after the claim of good character had been made.** Moreover, the
testimony about the 1998 encounter — as distinguished from the intimations in the
prosecutor’s questions — established little more than the “grabbing” of a drunk and
guarrelsome sister.  No limiting instruction was requested or given. Under the
circumstances, even assuming, arguendo, that the belated defense objection should have
been sustained, my colleagues and | are satisfied that any incremental prejudice from
Thomas' description of the event was minimal, and that any error was harmless. Kotteakos,

328U.S. at 765.

In sum, the judgment should be affirmed.

FARRELL, Associate Judge, concurring: | agree with Judge Schwelb’ s resolution of
the juror replacement issue and appellant’ s other contentions, but | agree with Judge Ruiz's
conclusion — though not all of her reasoning — that the trial judge imposed an
unconstitutional limitation on the cross-examination of Ms. Johnson. Unlike the dissent,

however, | am convinced that that error was harmless beyond a reasonable doubt, and |

4 On direct examination, Thomas had testified in substance that Ms. Johnson tended to be
aggressive and that he attempted to keep things peaceful and avoid trouble.

> Thomas al so argues that the testimony about the tel ephone calls made by his sisters should not
have been received in evidence. The prosecution did not claim, however, that these calls were
threatening. Even assuming, arguendo, that this evidence was erroneously admitted, its admission
was harmless. Thomas' attorney could have requested alimiting instruction regarding the purpose
for which evidence of the calls could be considered by the jury, but counsel made no such request.



13

therefore join Judge Schwelb in voting to affirm.

Thetrial judgeerredindisallowing all questioning of Ms. Johnson about whether she
feared that the outcome of the trial — and a possible focus by the authorities on her own
conduct — would affect her ability to regain (or retain) custody of her children. However
much or little the witness feared being charged criminally for her actions on the night in
guestion, her possible concern that an ongoing dispute over the custody of her children
would beinfluenced by whether authorities believed her description of the violent events or
appellant’ swas aseparate and “ appropriate [ subj ect of ] cross-examination designed to show
aprototypical form of bias on the part of the witness.” Delawarev. Van Arsdall, 475 U.S.
673, 680 (1986). The government rightly pointsto the danger that injecting acomplainant’s
fitness as a parent into a case such asthis may deter the bringing of well-founded charges of
domestic assault. But that risk must be addressed by limitations on the scope and amount
of questioning permitted, seeid. at 679, and by alimiting instruction underscoring that only
the witness' s state of mind, not her character or fitnessasaparent, isat issue. Thejury here,
for example, would not have needed to learn that the Child Protective Services agency had
removed Ms. Johnson’ s children (or two of them) from her home, and it likewise would not
have had to learn that a determination of “neglect” had been made with respect to the
children. 1t would have sufficed for defense counsel to be able to bring out that she was
engaged in a controversy over the custody of her children and to ask if she was afraid this
would be affected by the outcome of thetrial. But preclusion of any bias cross-examination

on the subject was error under Van Arsdall.

Nevertheless, in my view we “may confidently say, on the whole record, that the
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constitutional error was harmless beyond a reasonable doubt.” 1d. at 681. If the jury was
going to accept appellant’ s defense that M s. Johnson was the aggressor and her injuries an
accident, it had an ample record on which to do so. On that record, in fact, it acquitted
appellant of everything but the least serious offense charged, ssmple assault. Both parties
testified and admitted to a sometimes turbulent rel ationship in which Ms. Johnson — larger
in size than appellant — had not shied from using force against him. She also admitted to
having threatened and assaulted another woman for actionsin appellant’ s presence. Y et the
fact remained that on the night in question Ms. Johnson, not appellant, had been burned in
the face and neck by hot grease or oil and that, while still in obvious pain and distress, she

had reported his responsibility for the burning to the police and a hospital physician.

In short, Ms. Johnson’s character for potential violence was before the jury, and, as
Judge Schwelb explains, her incentives to shift the blame to appellant were explored to a
considerable extent. “ The jury had ample reason to disbelieve [ her account] if they were so
inclined.” McCoy v. United Sates, 760 A.2d 164, 178 (D.C. 2000). On the other hand, her
fresh complaint to the police and hospital of the cause of her injuries corroborated her
testimony in court. SeeVan Arsdall, 475 U.S. at 684. Viewing the whole record, and even
“assuming that the damaging potential of the [erroneously disallowed] cross-examination
were fully realized,” Van Arsdall, 475 U.S. at 684, | nonetheless am convinced there is no
realistic possibility that a jury having learned all it did about both disputants would have

acquitted appellant altogether.

Ruliz, Associate Judge, dissenting: | believethat thetrial court erred in excluding the
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defense’ sproffered cross-examination of the government’ skey witnessto establish her bias

and motivefor testifying asshedid.! Therefore, | would reverse and remand for anew trial .2

1. Preclusion of cross-examination on neglect proceedings

The trial court did not permit counsel to question the complaining witness as to
whether shewas afraid that she might “get in trouble with the police”* on the ground that the
witnessdenied having doneanythingwrong. Later inthe cross-examination, defense counsel
proffered that he had information that two of the complaining witness's children had been
removed from her custody and that she had been warned that two other children still living
with her also might be removed from her care and placed in afoster home. Counsel added
that even though he had not seen the file jacket in that case, which was confidential, he
believed it was an “ abuse and neglect type situation” that had resulted in the children being
removed from the home. Heargued that in light of the adjudication of neglect of two of her
children and the warning about a possible additional neglect proceeding for her other
children, the complaining witness had reason to lie or shade the truth about what had
occurred in her encounter with appellant because if she admitted to having used drugs or
participated in violent behavior, she could jeopardize her ability to regain or maintain
custody of her children. Thetrial judge did not permit the cross-examination, ruling that the

proffer was“too speculative’ and that, “ even if thefacts happened here[inthecriminal case]

! 1 join Judge Schwelb’ s opinion with respect to the other issues raised on appeal.

2 Judge Farrell agrees that the limitation on cross-examination was constitutional error, but
affirms the conviction because he considers the error to have been harmless.

3 Defense counsel asked the witness:

... My question | want you to answer is you know you could get in
troubleif the police found out you did something wrong on May 297?
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that she was the aggressor, it would not be abasisfor aneglect or anabuse. ... There has
to be afactual basis before | would allow you to pursue that. Y ou have not made one. . .
| think you have to have even more to entitle you to that . . . .” The tria judge also
considered that the line of questioning was prejudicial, because the inquiry would

“embarrass’ the witness and would “further dirty her and make her less sympathetic.”

The Confrontation Clause of the Sixth Amendment to the U.S. Constitution
guarantees acriminal defendant the opportunity for effective cross-examination of adverse
witnesses. See Delaware v. Van Arsdall, 475 U.S. 673, 678 (1986); Davis v. Alaska, 415
U.S. 308, 315-316 (1974); Alford v. United States, 282 U.S. 687, 691-92 (1931). A tria
court violates a defendant’ s right to confrontation when the court prohibits the defendant
from * engaging in otherwise appropriate cross-examination designed to show aprototypical
form of biason the part of thewitness” thereby exposing facts“from which jurors. . . could
appropriately draw inferences relating to the reliability of the witness.” Van Arsdall, 475
U.S. a 680 (quoting Davis, 415 U.S. at 318). We have held that “bias or testimonial
motivationisawaysaproper subject of cross-examination,” Claybornev. United Sates, 751
A.2d 956, 962 (D.C. 2000), and that the bias of awitnessis“never” acollatera issue, Inre
C.B.N., 499 A.2d 1215, 1218 (D.C. 1985).

In considering the admission of proposed cross-examination for bias, the trial court
performs its usual role of weighing the proffered evidence's probative value against its
prejudicia effect on the fair and efficient conduct of the trial, and need not permit cross-
examination on topics of marginal relevance simply upon the possibility that bias or

prejudice might be disclosed. See Greene v. McElroy, 360 U.S. 474, 496 (1959). But a
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defendant is entitled to pursue all avenues of cross-examination reasonably calculated to
expose amotive, bias, or interest for the witnessto testify. SeeVan Arsdall, 475 U.S. at 680.
“While the scope of cross-examination is within the discretion of the trial judge, this
discretionary authority to limit cross-examination comes into play only after there has been
permitted asamatter of right sufficient cross-examination to satisfy the Sixth Amendment.”
United Statesv. Elliott, 571 F.2d 880, 908 (5th Cir. 1978) (citation omitted). Thus, error is
shown when a reasonable jury might have had a significantly different impression of the
witness' s credibility if the defendant’ s counsel had been permitted to pursue an appropriate
line of questioning. See Clayborne, 751 A.2d at 962. Once a good faith proffer of biasis
presented to the trial court, the jury should learn of a witness's bias, unless the probative
value of the evidence is “substantially outweighed” by the risk of undue prejudice. Id. at
962-63.

In this case, the trial court applied an incorrect legal standard in excluding cross-
examination about thewitness' sfears stemming from the ongoing neglect caseinvolving her
children. By focusing on whether the complaining witness's aggressive conduct toward
appellant would be “abasis’ to establish neglect toward her children, thetrial court missed
that what isrelevant in evaluating biasis not what the law or ajudge considers sufficient to
prove neglect, but the witness s subjective belief. “[1]tisthisbelief that can produce bias.”
Scull v. United States, 564 A.2d 1161, 1165 (D.C. 1989). Becausethetria court applied an
incorrect legal standard in determining relevance, it did not grasp the probative value of the
proffer. Having misunderstood the relevance of the proposed line of questioning, the trial
court precluded theinquiry based solely onits perceived prejudiceto thewitness. Therefore,

its balancing of probative value and prejudice was inherently flawed.
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Because cross-examination was precluded, the witness's understanding of what
admissions would expose her to criminal liability was not explored. Lay persons frequently
have mistaken notions about the law, and this could be particularly so in cases of domestic
violence, wherelay persons are uncertain about the reach of thecriminal law into what many
consider to be their private affairs. Nor do we know what the witness thought her criminal
exposure might be if she were to admit to being something more than the passive victim of
an assault. Theoutcomein thiscase, for example, showsthat appellant was acquitted of the
felony charges and convicted only of simple assault, for which he was sentenced to 180 days
incarceration. Of particular importance in this case would be the witness's understanding
of the risk of conviction in acrimina proceeding where the government has the burden of
proving guilt beyond a reasonable doubt against the prospect of continued intervention by
child welfare agencies — particularly once neglect has aready been found — where the
standard is focused on the “best interest of the child.” D.C. Code § 16-2320 (a) (2001).
There is much less tolerance for parental misbehavior in the child neglect system thanin a

criminal proceeding.

Thewitness smotivation to lieto avoid incul pating herself in this case was, as Judge
Schwelb says, “surely obvious to any reasonably intelligent juror.” See ante at 10. We
cannot presumethat if the witnesswould lie, however, she would do so only and to the same
extent to avoid implicating herself in the criminal offense, and not because of concerns

related to the child neglect proceeding.* Whereasthat might be avalid assessment in certain

* According to Judge Schwelb, “[t]here is no reasonabl e possibility that Ms. Johnson would tell
thetruth evenif it meant going to prison (and probably losing custody of her children), but wouldlie
in order to avoid impairing her chances of retaining or regaining custody.” See ante at 10. Under
therelevant statute, however, incarceration does not automatically lead to loss of custody. SeeD.C.

(continued...)
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cases, that is not necessarily how the witnessin this case would think, and it was the jury’s
prerogative — not ours — to hear and evaluate her testimony on these matters. Though trial
judges must perforce attempt to evaluate the relevance of evidence in making admissibility
determinations, where theissue is cross-examination for bias, judges should be particularly
sensitive not to usurp therole of the jury. Asopposed to evidentiary calls where the judge
performs a gatekeeping function in order to exclude irrelevant evidence or evidence
presumed to be prejudicial, where the Confrontation Clause is implicated the gate is
purposely left gjar. Theimportance of theinterest protected by the Confrontation Clausetips
thescalesinfavor of permitting cross-examination such that “[t]he broad discretion afforded
the trial court as to the extent of cross-examination ‘cannot . . . justify a curtailment which
keeps from the jury relevant and important facts bearing on the trustworthiness of crucial
testimony.”” Bennett v. United States, 797 A.2d 1251, 1257 (D.C. 2002) (quoting McCloud
v. United Sates, 781 A.2d 744, 752 (D.C. 2001)).

Biasis present in every case where the witness's own potentially criminal conduct is
implicated in the charged offense. Precisely becauseit isso commonplace, that kind of bias
is likely to be expected by the jury. It is more likely to be discounted in the jury’s
assessment of the witness's credibility, however, where the witness is testifying on behalf
of the government — as in this case — and in the eyes of the jury benefits from an aura of
credibility created by the government’ s decision to charge the other person involved in the

fray. Thus, thereisadded importanceto presenting concreteinformation so that thejury can

4(...continued)
Code § 16-2301 (9)(c) (a neglected child is one “whose parent . . . is unable to discharge . . . her
responsibilities to and for the child because of incarceration, hospitalization, or other physical or
mental incapacity”).
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evaluate the precise pressures at work on the witness. The bias that defense counsel was
attempting to reveal inthiscasethrough cross-examination about the neglect proceeding was
specific and more unusual. 1t could have had real impact becauseit involved something not
obvious to the jury, that was not part and parcel of what the jurors would normally have
expected in a he said-she said situation such asthis. Inthis case there wasreason to believe
that the witness' s understanding about the workings of the neglect system and her fear of
how her testimony inthiscriminal case might affect decisions concerning her childreninthe
neglect case, would give her a strong motive to lie or, at least, minimize her culpability in
order to “look good” in the eyes of those judging her in the context of the neglect case. This
motivation is akin to the well-recognized bias of awitnessin favor of the prosecution in the
hope of obtaining better treatment for her own crimes in a different case either while on
probation, seeDavis, 415U.S. at 318 (evidenceof prior juvenile offenseadmissibleto afford
a basis for an inference of undue pressure because of the witness' s vulnerable status as a
probationer), or while on parole, see State v. Luzz, 156 A.2d 505, 507 (Ct. 1959) (right to
establish motive of witnessto “color her testimony” so as to “absolve herself from as much
blame as possible and thereby gain[] for herself morelenient treatment”). A jury could well
understand that a mother whose children have been adjudged neglected while in her care
feelssheis*on probation” during the time that the child welfare authorities are monitoring
her behavior in considering whether to return children to her home or remove those who are

still there.

The witness' s fear — whether reasonable or not — that her actions in the melée with
appellant might influence decisions concerning her children would have given the jury

important insight into a specific force motivating her testimony — and the strength of that
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motivation. Thefear of losing custody of children and the stigma associated with it cannot
be assumed to be of less importance than the fear of conviction and even incarceration, as
each deaswith different social values. See Commonwealth v. Piedra, 478 N.E.2d 1284, 20
Mass. App. Ct. 155, 157 (Ma. 1985) (reversible error to bar “ specific inquiry on theissue of
motive’ even though inquiry allowed into witness's bias in general). The trial judge was
concerned that evidence of the neglect adjudication could “embarrass’ and “further dirty”
the witness before the jury. That concern is but a recognition of the importance that our
society places on child neglect, and the witness— aswell asthejury —isinfluenced by those
values. Thejury could believe that the witness would have been powerfully influenced by
maternal concernfor her children aswell as by the stigmathat the judge recognized attaches
to a determination of neglect. For some, this could be afate worse than incarceration. Cf.
INSv. . Cyr, 533 U.S. 289, 322 (2001) (citing Magana-Pizano v. INS 200 F.3d 603, 612
(9th Cir. 1999) (“That an aien charged with a crime . . . would factor the immigration
conseguences of conviction in deciding whether to plead or proceed to tria is well
documented.”); 3 BENDER'S CRIMINAL DEFENSE TECHNIQUES 88 60A.01, 60A.2[2] (1999)
(“Preserving the client’ s right to remain in the United States may be more important to the

client than any potential jail sentence.”)).

Any concern the trial judge reasonably had about jury confusion or taint from
evidence that Johnson had been adjudged a neglectful mother could have been addressed by
alimiting instruction on the proper use of theevidence. All that thejury needed to know was
that there was a pending neglect proceeding and, without going into unnecessary detail, that
Johnson feared the impact that her testimony in the criminal case could have on that

proceeding. Complete exclusion “bears a very heavy burden of justification when lesser
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restrictions are available.” Brown v. United Sates, 740 A.2d 533, 537 (D.C. 1999). Thus,
| conclude that it was error to exclude the cross-examination into Johnson’ s concern about

the child neglect proceedings.

2. Harm

Restrictions on cross-examination require reversal depending “upon the scope of
cross-examination permitted by the trial court measured against our assessment of the
appropriate degree of cross-examination necessitated by the subject matter thereof as well
as other circumstances that prevailed at trial.” Floresv. United States, 698 A.2d 474, 479
(D.C. 1997) (citation omitted). The Confrontation Clause is violated and we apply the
constitutional harmless error test of Chapman v. California, 386 U.S. 18, 22-23 (1967),
whenever “thetrial court precludes‘ameaningful degree of cross-examination’ to establish
bias.” Graytonv. United States, 745 A.2d 274, 279 (D.C. 2000) (quoting Flores, 698 A.2d
at 479); see also Scull, 564 A.2d at 1166. Here, the trial court’s ruling prohibited defense
counsel from exposing Johnson’s bias and motive to lie arising from the neglect case, an
entirely separate line of relevant questioning, depriving appellant of a “meaningful degree
of cross-examination.” See Grayton, 745 A.2d at 279. Applying the Chapman standard to
violations of the Confrontation Clause, we must be able to say, beyond a reasonable doulbt,
that even if the jury had been convinced that Johnson was motivated to lie because of
concern about the neglect proceeding, it would have convicted appellant of assault. See
Scull, 564 A.2d at 1166. In this casethat istantamount to saying that appellant would have

been convicted “without [Johnson’ s testimony].” 1d.

On thisrecord, | must have areasonable doubt because Johnson’ stestimony was the
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key to the government’s case. She and appellant testified to completely different versions
of events, and there was no other eyewitness testimony. Although Johnson sustained more
serious injuries, appellant also was burned on hisarm —injuries that could be explained by
either one’ sversion of theincident. Moreover, there was circumstantial evidenceto support
appellant’s story: Johnson had behaved aggressively toward appellant on previous
occasions; out of jealousy she had threatened other women in the past; her version of events
wasinconsistent and implausible; and she previously had denied that appellant assaulted her
inthisinstance. Renae Dreher, animpartial witness, testified that Johnson had a reputation
for violence and dishonesty. The admission of the proffered bias evidence wasthus critical
to the defense case, which hinged on showing that Johnson, who was shown to have been
untruthful in the past, in this case had a strong motivation to lie again in order to protect her
relationship with her children. Though Johnson’ sreportsto the police and doctor made soon
after the incident could have been viewed as more reliable than her in-court testimony, the
verdict makes clear that the jurors did not credit those statements any more than her tria
testimony, or they would have returned aguilty verdict on at least one of the felony charges.
Thereisno substantial difference between Johnson’ s testimony in court and what the police
and doctor reported she said to them right after theincident.> Becausethe government’ scase
was grounded on Johnson’ s credibility and the jury’ s verdict clearly discounted most of the
government’s case, | cannot conclude beyond a reasonable doubt that the erroneous
preclusion of cross-examination that would have given the jury a complete picture of the
extent of Johnson’s bias would not have made a difference. Had the jury heard about the

pending neglect case and Johnson's feelings about it, the jury could have inferred that

®> The essence of Johnson’ sin-court testimony and her reportsto the police and doctor at thetime
wasthe same: that appellant had become angry and thrown ahot liquid at her, scalding her face, neck
and arms.
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Johnson understandably felt she was under close scrutiny and, as a result, would deny any
involvement with drugs and aggressive action out of fear that negative conduct on her part
—even if insufficient in her eyesto constitute crimina behavior —would weigh against her
inthe neglect proceedings. A jury that believed Johnson was on drugs and aggressive on that
occasion could well have believed appellant that it was not he who assaulted Johnson but

vice-versa

| would reverse and remand for anew trial.



