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GLICKMAN, Associate Judge: Thegovernment filed neglect petitionsfor seven-year-old Jas.J.
and her five-year-old brother Jam.J. on March 17, 1999. The petitionsalleged that their mother B.A.

and her boyfriend K.C. had physically abused Jas.J. on March 10, 1999 by administering excessive

corporal punishment in the form of spankings, and that Jam.J. was in imminent danger of similar
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abuse. See D.C. Code § 16-2301 (9)(A) & (E) (2001). After afact finding hearing, thetrial court
foundthat K.C. had subjected both children to apattern of physical abusefromwhichB.A. hadfailed
to protect them. Asaresult, the court found that both Jas.J. and Jam.J. were neglected under D.C.

Code § 16-2301 (9).

On appeal fromthetria court’ sfindings of neglect, B.A. and K.C. makethreeclaims. First,
B.A. disputes the sufficiency of the evidence of neglect. Second, B.A. argues that the trial court
abused its discretion when, out of concern for the children’s welfare, it refused to let her cross-
examine Jas.J. and Jam.J. after their hearsay statements were introduced as the primary evidence
against her. Third, K.C. argues that the trial court erred in not allowing him to present expert
testimony because he had not discl osed the expert to the government and the guardian ad litem before

trial.

Wergject B.A. sfirst claim. The evidence heard by thetrial court was sufficient to support
its conclusion that the children were neglected. We agree, however, that B.A. and K.C. areentitled
to relief on their other claims. In the absence of factual findings with support in the record that the
probable harm to the children from having to testify substantially outweighed B.A.’ s need for their
testimony, thetrial court should not have prevented B.A. from calling the children aswitnesses. In
addition, because K.C. had no duty to disclose his expert witness before trial in the absence of a
discovery request or a pretrial order requiring such disclosure, the trial court should not have

precluded him from calling that witness to testify. In view of these determinations, we vacate the
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findings of neglect and remand for further proceedings.*

At tria, the government relied on the testimony of Detective Cheryl Wright-Taylor of the
Metropolitan Police Department and Dr. Craig DeWolfe and Dr. Munisha Mehraof the Children’s
National Medical Center. Theguardian ad litem for Jas.J. and Jam.J. called Dr. RosaHerring of the
Children’s National Medical Center. Except for Dr. Mehra, each of these witnesses testified to
statementsthat the children had made to them regarding their mistreatment by K.C. and B.A. These
out-of -court statements were central to the government’ s case because the children were not called
to testify and there were no other witnessesto their alleged abuse. B.A. and K.C. each testified and
denied the allegations of abuse and neglect. B.A.’s mother and two witnesses from the children’s
school testifiedinsupport of B.A. However, thechildren’ sfather W.J.,whom B.A. called asahostile

witness, gavefurther testimony that the children had described abusivetreatment from K.C. and B.A .2

Detective Wright-Taylor testified that on March 15, 1999 she received and investigated a

1 Although the tria court precluded both B.A. and K.C. from examining the children and
from presenting expert testimony, only B.A. conteststhe preclusion of the children’ stestimony, and
only K.C. contests the preclusion of expert testimony. Because we hold that anew trial isrequired
on both grounds, we need not address the significance of the parties’ failureto join in each other’s
clams.

2 W.J. was a party to the proceedingsin the trial court, but heis not a party to this appeal.
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report that Jas.J. had suffered physical abuse. Detective Wright-Taylor observed discol oration and
bruising on Jas.J.’s buttocks, which Jas.J. said were still sore.® The detective asked Jas.J. how she
got the bruises, and the child told the detective that K.C. had spanked her on her bare buttocksin a
publicpark. Detective Wright-Taylor then spoketo Jam.J., who confirmed hissister’ saccount of the
spanking. No objection was made to the admission of this testimony about Jam.J.’s or Jas.J.’s

hearsay statements.

Dr. DeWolfe, a pediatric resident at Children’s National Medical Center, testified that he
talked with Jas.J. about the spanking while taking a medical history from her on March 16, 1999.
According to Dr. DeWolfe, Jas.J. told him that K.C. had spanked her in a park and then B.A. had
spanked her at home with abelt. Dr. DeWolfe reported that Jas.J. also told him that K.C. and B.A.
had each spanked her the day before the spanking in the park. K.C.’s counsel objected to the
admission of Jas.J.’s statements as hearsay. The court overruled the objection on the ground that

Jas.J.’ s statements were made for the purpose of medical diagnosis.*

Dr. Mehra, apediatrician, testified that she examined Jas.J. after Dr. DeéWolfe saw her. Dr.
Mehrafound bruises on Jas.J.’ s buttocks that were tender to the touch and that were consistent with

the spanking Jas.J. had described.

3 Detective Wright-Taylor said that she had photographed Jas.J.’s injuries, but the
photographs were lost and not presented to the court.

* Noissueisraised in this appeal asto the correctness of the trial court’ s ruling.
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Dr. Herring, a therapist and social worker who had treated Jas.J. and Jam.J,, testified as a
treating physician and an expert in child psychotherapy. Over objection, Dr. Herring recounted
statements that Jas.J. and Jam.J. had made to her in several therapy sessions. Dr. Herring testified
that Jas.J. said that K.C. and B.A. each beat her on March 10, 1999 after they learned that she had
misbehaved at school that day. Jas.J. said K.C. took her to the park after school, pulled down her
underpants and spanked her. Jas.J. told her mother about this spanking, and B.A. alegedly said
“good. I"'mgoingto spank you again.” Dr. Herring testified that Jam.J. told her about other abusive
incidents. Inonetherapy session, Jam.J. said that after he had accidentally urinated onthewall, K.C.
had made himlick up the urine. On another occasion Jam.J. told Dr. Herring that K.C. had “touched
hisbutt” ; however, Jam.J. | ater retracted that statement. Dr. Herring believed that Jam.J.” sretraction
did not affect his credibility. She testified that, in her opinion, the details and consistency of the
children’ s statementsto her suggested truthfulness. Dr. Herring diagnosed both Jas.J. and Jam.J. as
having adjustment disorders and opined that they were “traumatized” by the physical abuse they

reported from B.A. and K.C.

K.C. denied spanking Jas.J. on March 10 and testified that he had never physically disciplined
either child. B.A. echoed that testimony. B.A. testified that she herself did spank her children
occasionally but she insisted that she did not spank Jas.J. on March 10, 1999. B.A. had no

explanation for the bruises found on Jas.J. on March 15 and 16, 1999.

B.A. s mother J A. testified that she had never seen B.A. or K.C. physically discipline the

children and that Jas.J. “tells lies.” Patricia Macantoosh-Lucas, an assistant teacher in Jas.J.’s
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classroom, testified that Jas.J. had never told her that she had been beaten by B.A. or K.C. Ms.
Macantoosh-Lucas also testified that she had observed that Jas.J. and Jam.J. had a “loving”
relationship with K.C. and would always run to him when he picked them up from school. Kathleen
Pardue, the school principal, similarly testified that she had not observed any signs of abuse and that

the children had a good relationship with K.C.

Although W.J., the natural father of Jas.J. and Jam.J., was called to the stand by B.A ., his
testimony corroborated the allegations of the neglect petitions. W.J. testified that he had seen the
bruises on Jas.J.’ s buttocks after March 10, 1999, and that Jas.J. had told him that K.C. had beaten
her inapark. W.J. personally had never seen K.C. mistreat either of his children, but, he testified,
Jas.J. had told him that K.C. beat them regularly and Jam.J. had told him that K.C. madehim lick up

urine. The children’s hearsay statements recounted by W.J. were admitted without objection.

Onthesecondday of trial, B.A.’ scounsel requested permissiontointerview Jas.J. informally
to determine “whether she can recall correctly what happened” on March 10, 1999. The guardian
ad litem opposed thisrequest, stating that Jas.J. was* reluctant to talk” about the all egationsof abuse,
in part because B.A. “hastold both childrenthat . . . [B.A.] will gotojail if they talk about this.” The
court deferred to the guardian ad litem and declined to grant B.A.’srequest. B.A.’s counsel then
requested permission to call Jas.J. asawitness. The court responded negatively:

No. Absolutely not. If the Guardian Ad Litem hasindicated that the



7

child will not speak informally, the Court does not require or force
children to testify in proceedings of this nature. Thisisacivil case.
This is not a criminal case. This case is aimed towards the best
interests of the children.

K.C.’s counsel then requested permission to call both children as witnesses, arguing that
because the government was introducing their hearsay statements he should be alowed “to cross-
examine the children asto what they say [K.C.] did.” The guardian ad litem opposed the request.
The guardian ad litem argued that Jas.J. and Jam.J. already had given consistent accounts of the
March 10, 1999 incident to several different people, and claimed that “[t]hey don’t want to talk about
it.” Shefurther argued that if the children were called to testify, they would suffer “an emotional
impact” from “telling the story” and from “speaking in front of their parents.” B.A.’s counsel
suggested that the court could mitigate any such impact by arranging the testimony so that the
children could not seetheir parentsor K.C. Thecourt rejected that suggestion without comment and,
relying exclusively on theguardian ad litem’ srepresentations, again ruled that the children were not
to be examined:

With the GAL’s opposition and [because] the GAL is the legal
representative of thesechildren, the Court isnot going to requirethem
totestify. ... [T]he Court is not going to force them in opposition of
their legal representative and fiduciary who is supposed to dowhat is
in their best interests.

Later inthetria, after the guardian ad litem presented Dr. Herring, B.A. and K.C. sought to
present their own expert witness testimony. B.A.’s counsel advised the court that she intended to

call Dr. Lanning Moldauer, a psychologist, to rebut Dr. Herring's testimony. The government

objected on the ground that B.A. had not given notice before trial of her intent to call an expert,
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either informally or by filing astatement identifying Dr. Moldauer pursuant to Superior Court Civil
Rule 26 (b)(4)(A)(i). The government did not claim that it had requested pretrial identification of
B.A. s expert witnesses. K.C.’s counsel then stated that he too planned to rebut Dr. Herring by
calling an expert, in his case apsychiatrist named Dr. Willie Hamlin who reported in aNovember 4,
1998 |etter that he had found no evidence of abusewhen he examined Jas.J. and Jam.J. in connection
with B.A.’s divorce proceeding. K.C.’s counsel claimed that he had not known of Dr. Hamlin’'s
existenceuntil theday of the hearing, when B.A.’ scounsel gave him acopy of the November 4, 1998

letter. Boththe government and the guardian ad litem objected to K.C.’ srequest to call Dr. Hamlin.

Thetrial court directed K.C. and B.A. to submit written motionsin support of their requests
for leave to call their experts. Intheir motions B.A. and K.C. each pointed out that no party to the
neglect proceeding had sought to discover their expert witnesses before trial, either through formal

interrogatories or otherwise. That representation was never challenged.

Thereafter, the trial court denied B.A and K.C.’s motions in a written order. Without
commenting on their argument that they had never been asked whether they intended to call expert
witnesses, the court analyzed their right to call experts under the multi-factor test of Weiner v.

Kneller, 557 A.2d 1306 (D.C. 1989).> The court found that the government and guardian ad litem

*InWeiner thetrial court precluded aplaintiff’ sexpert fromtestifying on subjectsnotincluded
inthe unsupplemented Rule 26 (b)(4) statement for that witness. 557 A.2d at 1308-09. Weheld that
atrial court should consider five factors when determining whether to permit expert testimony
improperly omitted from aRule 26 (b)(4) statement:

(1) whether adlowing the evidence would incurably surprise or
(continued...)
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would suffer incurable prejudiceif B.A. and K.C. were allowed to call expert witnesses whom they
had not disclosed beforetrial. The court further found that B.A. and K.C. had not shown that they
would beincurably prejudiced by the preclusion of their experts' testimony. Thecourt acknowledged
that “[t]he testimony of Dr. Hamlin seems especially probative of the issue of abuse charged on the
part of [K.C.] and could conceivably do a great deal to refute these allegations.” Nevertheless, the
court concluded that what it deemed K.C. and B.A.’s “willful disregard for the evidentiary rules’
weighed infavor of denyingtheir motions. The court assumedthat B.A. andK.C. hadfailed to abide
by Rule 26 (b)(4), but it did not explain how B.A. or K.C. had violated thisor any other “evidentiary

rule.”

In an October 5, 2000 order, the trial court found that Jas.J. and Jam.J. were neglected
children under D.C. Code 8 16-2301 (9). Thecourt explicitly credited thetestimony of Dr. Herring,
Dr. DeWolfe, Dr. Mehra, Detective Wright-Taylor and W.J., and implicitly credited the hearsay

statementsof Jas.J. and Jam.J. Thecourt found B.A.’ stestimony helpful “in understandingthefamily

®(....continued)

prejudice the opposite party; (2) whether excluding the evidence
would incurably prejudice the party seeking to introduce it; (3)
whether the party seeking to introduce the testimony failed to comply
with theevidentiary rulesinadvertently or willfully; (4) theimpact of
allowing the proposed testimony on the orderliness and efficiency of
thetrial; and (5) the impact of excluding the proposed testimony on
the completeness of information before the court or jury.

Id. at 1311-12.
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dynamics,” but not credible as to the events of March 10, 1999. The court did not believe the
testimony of K.C. or JA.® The court found that K.C. had used excessive corporal punishment in
gpanking Jas.J. inapark on March 10, 1999, and that B.A. had followed up this beating by spanking
Jas.J. with a belt. The March 10, 1999 spanking “was part of a pattern of abusive and violent
behavior [by K.C.] towards[Jas.J.] and [Jam.J.],” as shown by the children’ s reportsthat K.C. had
made Jam.J. lick up his urine and had beaten them both on prior occasions. The court found that

B.A. refused to acknowledge K.C.’ s abuse and had failed to protect Jas.J. and Jam.J. from K.C.

B.A. arguesthat the evidencewasinsufficient to support aconclusion that she neglected Jas.J.
or Jam.J. Wemust, however, “view the evidencein thelight most favorableto the District and draw
every reasonableinferencein the District’sfavor.” InreE.H., 718 A.2d 162, 168-69 (D.C. 1998);
see D.C. Code § 17-305 (a) (2001). Our review must also respect “the prerogative of the [tria]
judge, asthetrier of fact, to determinecredibility and weightheevidence.” InreS.G.,581A.2d 771,
775 (D.C. 1990). In light of these familiar principles, B.A. cannot prevail on her sufficiency

challenge.

B.A. bases that challenge on the premise that the government only presented evidence that

® The court discounted the significance of the school witnesses’ testimony.
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K.C. had inflicted excessive punishment, not evidencethat B.A. had also abused the children. This
premiseis dubious, since Dr. DeWolfe and Dr. Herring both reported Jas.J.’ s statements that B.A.
beat her with abelt on March 10, 1999 after K.C. had spanked her. Evenif that evidence, combined
with Jas.J.’s observed physical injuries, did not suffice to prove that B.A. herself had physically
abused her daughter, the evidence that B.A. failed to protect her children from K.C.’s abuse and
could not explain her injuries after March 10 was sufficient in itself to support afinding of neglect.
See D.C. Code § 16-2301 (23) (2001) (providing that a child is “abused” when the child’ s parent
“inflictsor failsto makereasonableeffortsto prevent theinfliction of physical or mental injury upon
the child, including excessive corpora punishment” (emphasis added)); D.C. Code § 16-2316 (¢)
(2001) (providing that evidence of injury to achild who was in the custody of his or her parent for
which the parent “can give no satisfactory explanation shall be sufficient to justify an inference of
neglect”). Thetrial court heard B.A. and K.C. testify and determined not only that K.C. was abusing
the child but also that B.A. refused to acknowledge or restrain this abuse. Wewill not upset such a
firsthand assessment by an experienced trial judge who had the opportunity to assess the demeanor

of the witnesses. See SG., 581 A.2d at 775.

Weturntothetrial court’ srefusal tolet B.A. and K.C. call Jas.J. and Jam.J. aswitnessesand
examinethem. The court based thisruling on the objection by the guardian ad litem that it would be
traumatic for the young children to have to testify about the abuse they had experienced, especially

“in front of their parents.” This was an eminently reasonable concern, and certainly a proper and
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important consideration for the court. Also important, though, was the fact that the children’s
hearsay reports of physical mistreatment by B.A. or K.C., which appellants denied and no one else
had witnessed, constituted the core evidence of abuse. The court credited that critical evidencein
finding that Jas.J. and Jam.J. had been neglected. Appellants due process right to challenge that
evidence was impaired substantially by their inability to confront the children —their accusers—in
court through live cross-examination. Arguably too, the court’s fact finding may have been less

informed and reliable than it would have been if the court had seen and heard the children itsdlf.

Until now this court has not had occasion to consider whether or under what circumstances
atrial court may deny aparent’ srequest to call and examine hisor her child asawitnessin aneglect
proceeding or other civil proceeding concerned with the child’ swelfare. The closest we have come
to theissue has been in termination of parental rights (TPR) proceedings, when we have addressed
thetrial court’ s statutory obligation to consider, “to the extent feasible, the child’ s opinion of hisor
her own best interestsin the matter.” D.C. Code § 16-2353 (b)(4) (2001). TPR proceedings evoke
similar, if not the same, concernsabout theemotional impact on childrenfromtestifying asdo neglect
proceedings. See, eg., Inre AR, 679 A.2d 470, 477 (D.C. 1996) (acknowledging the validity of
thetrial judge’ sapprehensionthat asix-year-old child would suffer psychological harmif questioned
in camera about his preferences regarding termination and adoption). Those concerns are sensible
andimportant ones, thoughwe have cautioned that “[i]n an areawherebehavioral generalizationsare
risky even for experts,” a court should not “too quickly assume that the only outcome from directly
involvingthechildinthat inquiry [regarding severing the parental bond] will beharmful.” InreT.W.,

623 A.2d 116, 118 (D.C. 1993) (footnote omitted). In spite of the concerns, we have expressed a
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strong preference for judgesin TPR cases “to hear directly from the childreninvolved. . . if itisat
al feasible to do so,” adding that “[it] is almost always feasible when *the child is old enough (or
otherwise competent) to voice. . . an opinion’ concerning hisor her own best interests.” Inrel.B.,
631 A.2d 1225, 1232 (D.C. 1993) (quoting T.W., 623 A.2d at117). Thel.B. court thought that two
boys who were eight and twelve years old “were certainly old enough.” 1d. at 1232; cf. Shelton v.
Bradley, 526 A.2d 579, 581 (D.C. 1987) (characterizing the trial court’srefusal in a child custody
case to hear from an “undoubtably capable” child, who was nine-years-old, as “difficult for us to

fathom™).

Our TPR cases al so have recognized that thetrial court may place appropriate limitationson
the examination of the child witness in order to protect the child from emotional or psychological
injury. Thus we have said that the trial court has discretion in TPR cases to choose between
interviewing thechildinformally in chambersand “ putting that child onthewitnessstand.” 1.B., 631
A.2d at 1232 n.12; accord, T.W., 623 A.2d at 118 (“At least part of the concern ajudge may have
about achild’ sbeing asked to ‘take sides' can be aleviated by anonadversarial inquiry in camera,
without necessarily shrinking from questions about the child’s preference.”); cf. AR., 679 A.2d at
473, 475, 477 (upholding trial judge’ sdecision not tointerview thechildin camera, wherethejudge
instructed the partiesthat they were “ perfectly free” to call the child asawitnessif they wished). In
T.W.,623A.2d at 117-18, we approved reasonably tail ored restrictionsthat thetrial judge had placed
on the scope of questioning to avoid causing the child witnesslasting distress. Thejudge had barred
counsel for the mother from asking T.W. directly whether she wanted to be adopted, explaining that

such direct questions “could have a very detrimental effect on this child” (emphasis added) by
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“put[ting her] in a position where she feels that she has to choose between adoption and a mother .
. . [whom] she loves and cares for alot.” Id. a 117. The judge had emphasized that he was
“particularly” apprehensiveabout T.W., “achildin every senseof theterm” about whom hehad heard
“evidence of conflictsand anxiety.” 1d. at 118. Inupholdingthetria judge’ srestrictionsonT.W.’s
examination as reasonable, we deemed it significant both that the

judge based hisruling on an individualized assessment of T.W. and that counsel wasfreeto explore
the child's feelings through less highly charged questioning. See id. We regjected the mother’s
contention that the restrictionswereimpermissible* inthe absence of expert psychol ogical testimony
about the harmful effect such questioning likely would have [had] on this particular child.” Id. at
117. 1.B. and T.W. suggest that whilethe child’ stestimony isnot necessarily “indispensable,” T.W.,,
623 A.2d at 117, the trial court should strive whenever possible to accommodate the conflicting
interestsof child and parent by limiting and controlling thechild’ sexamination rather than precluding

it entirely.

TPR casesarenot necessarily on all fourswith neglect caseswhen it comesto theissue of the
parent’s right to call the allegedly neglected child as awitness. The TPR statute requires that the
court consider the child’s preferences if possible; there is no comparable statutory requirement in
neglect cases. The child’'s own interest in being heard may be different in the two types of
proceeding. Testifying may exposethe childto agreater emotional conflict inaneglect proceeding,
when the mistreatment is fresher in the child’s mind but the child may be closer to and more
dependent on the parent, than in a TPR proceeding, when more time has passed and the strength of

the child’s relationship with the parent may have diminished. (In many neglect proceedings,
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moreover, the child may have no material testimony to offer, or the parent may not want to examine
the child — atactic that can backfire and that many parents would eschew regardless of the need.)
Thenatureof thechild’ spotential testimony differsin TPR and neglect casesaswell. InaTPR case,
the child’ s testimony will usually be introduced to determine the child’s opinion of his or her best
interests, whileinaneglect casethechild’ stestimony will usually beintroduced to determinethetruth
of the allegations in the neglect petition. Nonetheless, TPR and neglect cases are comparable in
terms of both the potential need to hear from the child and the need to protect the child if testifying
might be traumatic. Parents have fundamental rights at stake in both types of proceeding. See
Santosky v. Kramer, 455 U.S. 745, 753 (1982). In a TPR, the parent faces the possibility of a
permanent termination of the parent-child relationship; in aneglect proceeding, the parent facesthe
possibility of seriousstateinterferenceinthat rel ationship, interferencethat could lead to atemporary
or permanent loss of custody. Both types of proceedings also requirethetrial court to act as parens
patriae to protect the child from harm. See AR., 679 A.2d at 476 (TPR proceeding); InreSL.E.,
677 A.2d 514, 519 (D.C. 1996) (neglect proceeding).  Both TPRs and neglect proceedings,
therefore, ssimilarly require the trial court to consider the rights of the parent and the well-being of

the child.

Appellate court decisions from other jurisdictions offer us further guidance. Severa state
courts have addressed the scope of aparent’ s right to compel a child to testify in a neglect or other
civil proceeding concerning that child’ swelfarewhen it is claimed that testifying would be contrary
tothechild’ sbest interests. Broadly speaking, the decisionsfall into two groups. Some courts have

held that trial judges have no authority to preclude a child’ s otherwise competent testimony on the
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ground that testifying might injure the child. See, e.g., Bebee v. Hargrove, 607 So.2d 1270, 1272
(Ala Civ. App. 1992); White v. White, 655 N.E.2d 523, 529 (Ind. Ct. App. 1995); Inre Faircloth,
527 S.E.2d 679, 683 (N.C. Ct. App. 2000); Callicott v. Callicott, 364 SW.2d 455, 458 (Tex. Ct.
Civ. App. 1963). Other courtshave held that judges do havetheauthority to subordinatethe parent’s
interest and exclude a child’ s testimony when there is substantial evidence that the child would be
harmed by having to testify. See, e.g., Inre Jennifer J., 10 Cal. Rptr. 2d 813, 819 (Cal. Ct. App.
1992); In re Brandon W., 747 A.2d 526, 531-32 (Conn. App. Ct. 2000); R.SM. v. J.D.M., 542
SW.2d 361, 363 (Mo. Ct. App. 1976); In re Beasley, 840 P.2d 78, 84 (Ore. 1992); Inre Child M.,

681 A.2d 793, 798 (Pa. Super. Ct. 1996).

The opinion of the North CarolinaCourt of Appealsin Faircloth typifiesthe approach of the
courtsinthefirst group. In Faircloth, thetria court refused to permit afather to cross-examine his
childrenin spite of thefather’ sclaim that they would testify that he had not abused them. 527 S.E.2d
at 680-81. Thetrial court credited thetestimony of the children’ stherapiststhat testifying would be
“extremely detrimental” to their emotional health and found that the children were“ unavailableand
unable to testify at this hearing due to [their] current mental status and the harm to [them] which
would occur were [they] to be forced to testify.” 1d. at 681. The court of appeals held that thetrial
court erredinfocusing on“the effect that the children’ stestifying would have ontheir mental health,
rather than upon the ability of the children to understand their obligation to tell the truth and their
ability to relate events which they may have seen, heard, or experienced.” Id. at 683. The court
acknowledged“ thetroubling aspects’ of forcingachildto testify against analleged abuser, butit held

that the parent’ s right to confront witnesses required thetrial court to allow the children to testify if
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it found them competent. 1d. The court noted that the trial court still had the discretion to take

“appropriate measures’ to protect the children during their testimony. Id. at 684.

The courts in the second group have rejected the absolutist approach exemplified by the
opinion in Faircloth in favor of balancing the parent’s need to examine the child against the
demonstrated risk that the child will be harmed by such examination. This alternative balancing
approach is grounded in “arecognition of the overriding objective of the dependency hearing — to
preserve and promote the best interests of the child.” Jennifer J., 10 Cal. Rptr. 2d at 819 (holding
that thetrial court had the power to preclude the parents from examining their child in atermination
of parental rights hearing “where the issues to be resolved would not be materially affected by the
child stestimony, and where it is shown that the child would be psychol ogically damaged by being
required to testify”). Inaleading opinion, the Oregon Supreme Court articul ated the balancing test
asfollows:

Unless the probative value of the child’s testimony is substantially

outweighed by the risk of severe emotional or psychological harmto

the child from testifying, thereis no discretion to exclude the child’'s

testimony; the child’ s testimony must be admitted. If, however, the

balance goes against probative worth, the trial court may excludethe

evidence.
Beasley, 840 P.2d at 84. Elaborating on thistest, the court identified four factors for atrial judge
to consider in assessing the risk to the child from testifying in agiven case: “(1) the probability of
severe emotional or psychological injury to the child as a result of testifying; (2) the degree of

anticipated injury; (3) the expected duration of injury; and (4) whether the expected psychological

injury is substantially greater than the reaction of an average child who testifies.” 1d.
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Like the other courts in the second group, the Beasley court emphasized that any
determination that the potential harm to the child outweighs the probative vaue of the child’s
testimony must rest on asufficient evidentiary foundation—"usually,” the court said, the opinions of
mental health experts, and “commonly” including an examination of the childin camera. Id. at 84,
85; see, e.g., RSM., 542 SW.2d at 363 (holding that the trial court did not have an adequate basis
for excluding the child’ s testimony as detrimental to his welfare where the court did not conduct a
voir direor interview the child). Thisinsistence on afirm evidentiary foundation for the conclusion
that testifyingwould beinjuriousto thechild’ swelfarereflectsthe highimportancethat eventhe non-
absol utist courts attach to the parent’ sfundamental right to present relevant testimony in defense of
acharge of neglect. That right may not be curtailed, the courts in this second group hold, unless

compelling reason to do so is shown to exist.

We are not persuaded to adopt the absolutist approach of cases such as Faircloth. Two
vitally important interests are at stake when aparent seeksto compel achild’ stestimony in aneglect
proceeding. On the one hand, as the courts in both the Faircloth and the Beasley lines of cases
appreciate, parents have a“fundamental liberty interest . . . inthe care, custody, and management of
their child.” Santosky, 455 U.S. at 753. Neglect proceedingsintrude on this fundamental interest.
SeelinreJJ.Z., 630 A.2d 186, 192 (D.C. 1993); Inre B.K., 429 A.2d 1331, 1334 (D.C. 1981).
Such proceedingsarethe” point of entry” for stateinterventioninthefamily relationship, the starting
point of aprocess that may eventuate in erosion and even termination of the bonds between parent
and child. The"natural parent’sinterest in preserving the parent-child relationship is [therefore] a

‘commanding’ factor in the determination of what processis dueto the natural parent” in a neglect
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proceeding. Inre M.M.M., 485 A.2d 180, 184 (D.C. 1984) (quoting Lassiter v. Dep't of Social
Servs,, 452 U.S. 18, 27 (1981)). Our neglect statute, which sets forth the process that is due,
accordingly “affords protectionsto the parent and child similar to those made availableto acriminal
defendant.” J.J.Z., 630 A.2d at 192. Among those protections, the statute specifically providesthat
“[e]videncewnhichiscompetent, material, and rel evant shall beadmissibleat factfinding hearings’ in
neglect cases. D.C. Code § 16-2316 (b) (2001) (emphasis added). The statute does not provide
explicitly that children are to be protected by excluding their testimony. At aminimum, 8§ 16-2316
(b) meansthat the parent must be afforded afair opportunity to present evidenceto refutethe charges
of neglect —including probativelivetestimony from the child who isthe subject of the charge, unless
thereis a compelling reason to preclude such testimony. The potentia importance to the parent of
being ableto dicit thechild slivetestimony is heightened where, asin the present case, the proof of
neglect depends critically on the admission of accusatory statements that the child herself made
outside of the courtroom.” Cf. Inre Ko.W., 774 A.2d 296, 306 n.12 (D.C. 2001) (finding it
“significant that noneof these [ hearsay] accusations|by achild] hasbeen tested by cross-examination,

whichis*thegreatest legal engineever invented for thediscovery of truth.”” (quoting Tyreev. Evans,

" Reliance on uncorroborated (or weakly corroborated) child hearsay that is not tested by
cross-examinationto prove chargesof abuse poseswell-known risksof unfairness, aswhererepetitive
interviewsof thechild witnessby police, pediatricians, therapistsand others multiply the number and
influencethe content of the child’ saccusatory hearsay statements. See Jean Montoya, Protecting the
Child Witness: Hearsay Techniquesand Other Innovations: Child Hear say Statutes: At Once Over-
Inclusive and Under-Inclusive, 5 PSycHoOL., PuB. POL’Y & L. 304, 310-12 (1999). Although
researchersdisagree onthe degreeto which children can beinfluenced by such conduct, most studies
have concluded “that young children are more susceptibl ethan ol der individual sto leading questions
and pressures to conform to the expectations and desires of others.” Stephen J. Ceci & Richard D.
Friedman, The Suggestibility of Children: Scientific Research and Legal Implications, 86 CORNELL
L. Rev. 33, 34 (2000).
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728 A.2d 101, 103 (D.C. 1999))).8

On the other hand, the “ paramount consideration” in neglect proceedingsisthe best interest
of the child. Inre T.W.,, 732 A.2d 254, 258 (D.C. 1999). In some neglect proceedings the child’s
best interest may conflict with the parent’s interest in calling the child as a witness. Compelling
reasons indeed may exist to protect the allegedly abused child from having to testify in “the harsh
atmosphere of the typical courtroom.” Coy v. lowa, 487 U.S. 1012, 1022 (1988) (O’ Connor, J.,
concurring). Thereissubstantial empirical support for the proposition that “asignificant amount of
traumaand upset experienced by the child witnhessisdueto the presenceand proximity of theaccused
[abuser].” Brief for Amicus Curiae American Psychological Ass nat n.19, Maryland v. Craig, 497
U.S. 836 (1990) (No. 89-478); see Christine Brannon, The Trauma of Testifying in Court for Child
Victims of Sexual Assault v. The Accused’ s Right to Confrontation, 18 LAW & PSycHoOL. REv. 439,
440 (1994); Maryland v. Craig, 497 U.S. 836, 855 (1990) (recognizing “the growing body of
academic literature documenting the psychol ogical traumasuffered by child abusevictimswho must
testify in court”). For some children, evidence indicates, the emotiona consequences of testifying

in open court about their abuse can be dire and long lasting.® It would be a“perversion” indeed of

8 Weare aware of the ample evidencethat “achild’ slive, in-court testimony in the presence
of aguilty defendant may be unreliabl e because such confrontation may impair the child’ sability to
communicate and may promoteinaccuratetestimony.” Montoya, supranote8at 317. Thisproblem
must be recognized and, if possible, dealt with through means other than excluding the testimony,
such as the adoption of procedures to reduce the stress that the child experiences. Seeinfra.

°Some studies have shown that child victims who testified in court had “notably greater
distress’ after the conclusion of thetrial than child victims who did not testify. Brannon, supra at
445, Researchersdo not agreethat thiswill bethe casefor all children, however. Somestudieshave
concluded that some children may benefit fromtestifying against their abuser because* when children
(continued...)
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the purposes of the neglect proceeding to require alegedly abused children to testify “regardl ess of
the trauma resulting to the child therefrom, and regardless of the necessity of such testimony in the
resolution of the issues before the court.” Jennifer J., 10 Cal. Rptr. 2d at 819. As parens patriae,
the court must act “to protect the child's welfare” and to protect the child from “serious risk of
harm.” InreT.W.,, 732 A.2d 254, 258 (D.C. 1999); SL.E., 677 A.2d at 519. The court’sobligation
to protect the child “ beginswell in advance of any adjudication of neglect,” InreM.D., 758 A.2d 27,
33 (D.C. 2000) (quoting J.J.Z., 630 A.2d at 193), and requires the court to “monitor the situation
carefully and promptly take steps to protect [the child] if her physical or emotional welfare is
endangered.” SL.E., 677 A.2d at 519 (quoting In re SC.M., 653 A.2d 398, 406 n.12 (D.C. 1995)).
In extreme cases, the danger to the child’ swelfare may be so great that it does outweigh the parent’s
right to call and confront the child in court. Cf. Craig, 497 U.S. at 853 (holding that the state's
interest in protecting the complaining witness in a child abuse prosecution sometimes may override
the defendant’ s Sixth Amendment right of face-to-face confrontation, so asto justify receiving the

child’ s testimony in a separate room from the defendant over one-way closed circuit television).

Inlight of the strength of the competing interests at stake, we agree with the approach taken
in Jennifer J. and Beasley. That approach is consistent with what we have done in our TPR cases.

We hold that the trial court does have power to protect a child from the harmful effects of forced

%(...continued)
see the abuser take responsibility for his or her acts, their sense of self-worth and personal safety
improves.” Committee on Psychosocial Aspectsof Child and Family Health, American Academy of
Pediatrics, The Childin Court: A Subject Review, 104 PEDIATRICS 1145, 1146 (1999). A committee
of the American Academy of Pediatrics has concluded that “no agreement has been reached as to
whether the effect of testimony on children is positive or negative.” 1d.
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testimony. Inmost casesthe court can exercisethat power effectively and appropriately by imposing
reasonabl e conditions and restrictions on the conduct and scope of the child’s examination. When
such conditions and restrictions are sufficient to safeguard thechild’ swelfare, thereisno warrant for
the court to go further and preclude the child’s examination altogether. In the extreme case,
however, where a demonstrated risk of serious psychological or emotional harm to the child is not
adequately mitigable by other means and substantially outweighs the parent’s need for the child’s
testimony, thetrial court has discretion to exclude the child asawitness.® Cf. (William) Johnson v.
United States, 683 A.2d 1087, 1099-1100 (D.C. 1996) (en banc) (adopting Federal Rule of Evidence
403, which providesthat rel evant evidence may beexcluded only if itsprobativevalueissubstantially

outweighed by the danger of unfair prejudice or other countervailing considerations).

The balancing test that we adopt commits the decision whether to preclude examination of
acompetent child witnessin aneglect proceeding to thetrial court’sinformed discretion. A sound
exerciseof that discretion* requiresthat thetrial court’ sdetermination be based upon and drawn from
a firm factual foundation.” (James) Johnson v. United Sates, 398 A.2d 354, 364 (D.C. 1979).
Conceptually, thetest call sfor three case-specific factual determinationsthat must be madetojustify
excludingthechild’ stestimony. First, thetrial court must makeafinding ontherecordthat testifying
would create arisk of serious harm to the child. This finding must not be based solely on generic
concerns.  Rather, the finding of a risk of serious harm must rest upon concrete evidence

individualized to the particular child. Seeid. at 365 (if necessary, trial court should “undertake a

19 We have no occasion in this opinion to address the availability and scope of cross-
examination when the government or the guardian ad litem has presented the child asawitnessin the
fact finding hearing.
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specificfactual inquiry . . . prior to rendering adiscretionary decision™). Although expert testimony
may not always be required, it will often be the best evidence of such arisk. See Beasley, 840 P.2d

at 85.

Second, if thetrial court findsthat the childisat risk of serious harm from having to testify,
the court must consider whether therisk can bealleviated by meansshort of prohibiting thetestimony
altogether. A “trial court hasinherent authority, unless otherwise specifically precluded, to control
the conduct of the proceedings beforeit, in order to ensure that the proper decorum and appropriate
atmosphere are established, that all parties are treated fairly, and that justiceisdone.” Hicks-Bey v.
United States, 649 A.2d 569, 575 (D.C. 1994). In neglect proceedings in particular, “[t]he judges
of thetrial court have broad authority to take whatever steps are necessary to protect the well-being
of neglected and abused children.” SL.E., 677 A.2d at 522. A trial court should use this power to
explore avenues to protect a child witness from the negative effect of testimony. The court could,
for example, consider using closed-circuit camerasto receivethechild’ stestimony out of thephysical
presence of the parent accused of neglect. See Craig, 497 U.S. at 853-54; Hicks-Bey, 649 A.2d at
575. The court should also consider whether its “considerable discretion to control cross-
examination” (aswell asdirect examination) would aleviatetherisk of harm. Wallsv. United Sates,
773 A.2d 424, 431 (D.C. 2001) (quoting Smith v. United States, 392 A.2d 990, 991 (D.C. 1978)).
“Intheexercise of thisdiscretion, the court haswidelatitude to ‘impose reasonable limits’ on cross-
examination ‘ based on concerns about, among other things, harassment, prejudice, confusion of the
issues, thewitness' safety, or interrogationthat isrepetitiveor only marginally relevant.”” Roundtree

v. United Sates, 581 U.S. 315, 323 (D.C. 1990) (emphasi sadded) (quoting Delawarev. Van Arsdall,
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475 U.S. 673, 679 (1986)); cf. T.W,, 623 A.2d at 117-18.

Third, after taking into consideration the risk of harm to the child and the possibility of
ameliorative measures, the court must eval uate the probative value of the child’ stestimony and the
parent’s concomitant need for it. The court should consider the materiality of the anticipated
testimony in light of the allegations of neglect, the degreeto which (asin this case) those allegations
are grounded in the out-of -court statements of the child, the reliability of those statements, and the
totality of the evidence. In an appropriate case the court may require the parent to proffer the
testimony that he or she hopes to elicit from the child, and the basis for that proffer. The parent’s
inability to make agood faith proffer of relevant testimony may justify more careful control over the
guestioningto protect the child from unduetrauma. Thecourt may aso explorealternativestotaking
testimony from the child that would meet the parent’ s needs, such as admitting evidence of out-of-
court statements made by the child or stipulations. Finally, so long asthe court actswith dueregard
for the rights of the parent and the creation of an adequate record, we do not rule out the possibility

of assessing the importance of the child’ s testimony by means of an informal in camera interview.

In the present case, the trial court prohibited appellants from calling Jas.J. and Jam.J. as
witnesses without undertaking the independent fact finding and balancing that we now hold was
required. Inits current state the record does not contain evidentiary support for afinding that the
children faced arisk of seriousharm if they were called to testify. Thecourt deferred to the assertion
by the guardian ad litem that the children would suffer “ an emotional impact” from testifying before

appellants. This “mere proffer,” however, was “not evidence.” Inre RE.G., 602 A.2d 146, 148
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(D.C. 1992). *A finding as to a critical disputed fact cannot be made on the basis of an
unsubstantiated proffer.” Ko.W., 774 A.2d at 306 n.13. Furthermore, whileit wasperfectly plausible
that testifyingwould be at |east somewhat traumatic for Jas.J. and Jam.J., the proffer was not specific
enough asto the nature and severity of the emotional injury that the children might suffer to enable

the court to evaluate the danger.

We emphasize that the responsibility for weighing appellants’ need for the children’s
testimony against the risk of harm to the children belonged to the trial court. Although it was the
duty of the guardian ad litem to represent the children’s best interests, see D.C. Code 8§ 16-2304
(b)(5), the decision whether to permit appellantsto call the children as witnesses was not delegable
totheguardian ad litem. In electing to “adhereto auniform policy” of deferenceto the guardian ad
litem, the court erred. See (James) Johnson, 398 A.2d at 363 (“Failure to exercise choice in a

situation calling for choice is an abuse of discretion.”).

Assuming that being called to thewitness stand woul d have exposed Jas.J. and Jam.J. toarisk
of emotional or psychological harm, that was not the end of theinquiry. Wethink that thetrial court
should have given serious consideration on the record to B.A.’s suggestion that the risk of harm
could be mitigated by taking the children’ stestimony outside appellants’ presence. Whilethiscourt
IS not in a position to evaluate that suggestion, it would appear on its face to meet one of the
concerns that the guardian ad litem expressed. Other ameliorative measures, such as strict control
by thetrial court over the form and content of any questioning of the children, a'so might have been

considered.
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Finally, wethink that thetrial court should have evaluated appellants' need to examine Jas.J.
and Jam.J. Again, while this court is not in a position to assess that need, the government’ s heavy
reliance on the children’s out of court statements would appear to place a premium on appellants
ability to confront the childrenin court. Appellants made no proffer, but their intention clearly was
to cross-examine Jas.J. and Jam.J. inthe hope of discrediting their accusations of mistreatment. The
probativevalueof livetestimony from the children might havebeen high. Cf. Ko.W., 774 A.2d at 306

n.12.

In deciding not to alow appellantsto examine Jas.J. and Jam.J., thetrial court commendably
had the children’ s best interests at heart, and it was compelled to make its decision in an uncharted
areawithout having the benefit of our exposition of the balancing that was required. Although we
discernthat thetrial court exercised itsdiscretion erroneously and thusare constrainedto grant relief,
we “do[] not imply any reflection on the [trial] judge.” Id. at n.14 (quoting King v. United States,
550 A.2d 348, 353 n.3 (D.C. 1988). Weleaveit to that court, in further proceedings on remand, to
develop the factual record and determine whether the risk of harm to Jas.J. and Jam.J. from being

called to testify would substantially outweigh appellants’ need for their testimony.

We also agree with appellant K.C.’ sargument that the trial court should not have excluded
thetestimony of Dr. Hamlinasasanction for hisfailureto identify that expert beforetrial. Although

“[t]he decision to impose discovery sanctionsisleft to the‘ broad discretion’ of thetrial court,” Jung
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v. Jung, 791 A.2d 46, 49 (D.C. 2002) (quoting Lyonsv. Jordan, 524 A.2d 1199, 1201 (D.C. 1987)),

inthiscase B.A. and K.C. did not violate the rules of discovery.

Under Superior Court Civil Rule 26 (b)(4)(A)(i), alitigant is obligated to disclose expert
witnessesin discovery only when an opposing party has made arequest for such disclosure“through
interrogatories’:

A party may through interrogatoriesrequireany other party to identify

each person whom the other party expectsto call asan expert witness

at trial, to state the subject matter on which the expert is expected to

testify, and to state the substance of the facts and opinions to which

the expert is expected to testify and a summary of the grounds for

each opinion.™
It isundisputed that neither B.A. nor K.C. was ever served with an interrogatory request to identify
their experts. While it appears that the parties conducted pretria discovery informally, it is also
undisputedthat B.A. and K.C. werenot asked eveninformally to identify their expert witnesses. Nor
did any pretrial order issued by the court impose a duty to make such disclosure. Thus, contrary to

the trial court’s supposition, appellants violated no rule by not informing the government and the

guardian ad litem in advance of their intent to call expert witnesses.

Absent any violation by B.A. and K.C. of their discovery obligations, we perceive no basis
for excluding the testimony of their experts. The trial court premised its decision on Weiner v.

Kneller, 557 A.2d 1306 (D.C. 1989). In Weiner, we enumerated the factorsthat atrial court should

1 Cf. Fed. R. Civ. P. 26 (a)(2), which imposes an affirmative duty on litigants to disclose
their expert witnesses without the necessity of arequest. The Superior Court has not amended its
rulesto follow the federal model in this respect.
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consider to evaluate the fairness of admitting expert testimony that was not disclosed in arequired
Rule 26 (b)(4) statement. Seeid. at 1311-12; seealso Dadav. Children’sNat’| Med. Ctr., 715A.2d
904, 905 (D.C. 1998) (plaintiff failed to comply with scheduling order requiring 26 (b)(4)
statements); Abell v. Wang, 697 A.2d 796, 799 (D.C. 1997) (same). Weiner’s analysis, however,
simply does not apply to a situation in which a party has not been required by either a discovery

request or a court order to disclose its experts.

We cannot disagree with the trial court’s concerns about “trial by ambush,” but the
government and the guardian ad litem cannot complain about unfair surpriseswhenthey failedtotake
advantage of the opportunity provided by Rule 26 (b)(4) to avoid being surprised. Litigants are
responsible for using the tools they are given. A party that has no duty to produce a Rule 26 (b)(4)

statement cannot be penalized for not producing it.

According to K.C.’ s proffer, his expert, offered to rebut Dr. Herring, would have countered
the evidence of a pattern of abuse preceding the March 10, 1999 incident. Thetrial court noted that
“[t]hetestimony of Dr. Hamlin seems especially probative of theissue of abuse charged on the part
of [K.C.] and could conceivably do agreat deal torefutetheseallegations.” Wecannot say with“fair
assurance” that the erroneous exclusion of K.C.’sexpert did not “substantially sway” the outcome.
R& G Orthopedic Appliances & Prosthetics, Inc. v. Curtin, 596 A.2d 530, 540 (D.C. 1991) (quoting

Kotteakos v. United States, 328 U.S. 750, 765 (1946)). K.C. isentitled, therefore, to relief.
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Having concluded that the record inits current state does not support the rulings preventing
B.A.from calling Jas.J. and Jam.J. aswitnessesand excluding thetestimony of K.C.’ sexpert and that
these errorswere not harmless, we vacate the findings of neglect and remand the caseto the Superior
Court for further proceedings — i.e., a new, or a least a re-opened, fact finding hearing — in

accordance with this opinion.

Reversed and remanded.

REID, Associate Judge, concurring and dissenting: | concur with the majority’s conclusion
that: “ The evidence heard by thetrial court was sufficient to support its conclusion that the children
were neglected.” | respectfully dissent, however, from the maority’s analysis of the cross-

examination and expert testimony issues.

At the time the March 1999, neglect petition wasfiled in this case Jas.J. was seven and one-
half years old, and Jam.J. was five and one-half years old. When the hearings on the petition took
place approximately one year later, they were still very young children. Both children, accordingto
the principal of their elementary school, manifested behavioral problems after the events of March
1999. Theteacher’ sassistantin Jas.J.’ sclassroom testified that Jas.J. began acting out in class. She
was “not listening,” and moved “in and out the chair all on the floor, doing everything . . . except
what theteacher wastelling her todo.” Each child participated separately insix sessions, each lasting

approximately 55-60 minutes, with a therapist and social worker from the Children’s National
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Medical Center who diagnosed them as suffering from an adjustment disorder. The therapist and
socia worker reported that when Jas.J. was her patient, “she was still remembering and saying that

she was afraid to be at home because . . . the person who hit her [K.C.] . . . was till in her home.”

Despite these indicators that the children were vulnerable and had been in distress, the
magjority vacatesthetrial court’sjudgment and remandsthis case for additional proceedings, in part
because the trial judge concluded that the children should not be subjected to interview, testimony
and cross-examination. Inaddition, the majority setsforth abal ancing test involving three stepsthat
atrial court must follow before deciding that a child should not testify. Thistype of test not only is
unnecessary onthisrecord, in my view, but it a so resultsin appellateintrusioninto an areabetter | eft
to the discretion of the trial judge who is better able to decide how to handle complex, sensitive
mattersthat undoubtedly involvethe highest emotionsof parents, bad memoriesand fearsof children,

and the adversarial mind-set of attorneys who represent these parties.

Here, it is clear that the tria judge listened to the arguments of the mother’s counsdl, the
guardian ad litem for the children, the attorney for the mother’s fiancé, and government counsel
beforeexercising her discretion inregjecting therequeststhat the children beinterviewed and that they
be compelled to testify as hostile withesses. The mother’ s counsel advised the court that she wanted
tointerview Jas.J. “informally to seewhether she canrecall. Not necessarily to go into exactly what
happened, but whether she can recall correctly what happened, if possible.” Counsel for the mother
added that she wanted to “see whether [Jas.J.’s| memory goes as far as that part because it’s

important for usto know what this child can recall or cannot recall.” Therewasno proffer from the
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mother’s counsel of any factual basis for believing that Jas.J. had lied to anyone.

The guardian ad litem opposed the informal interview of the children because:

[Jas.J.] isvery reluctant to talk about it. Her mother hastold her, and
her mother hastold both children that she, her mother, will go tojail
if they talk about this. Obviously, the children arereluctant to talk to
anybody about it. And | said no.

When counsel for the mother “ask[ed] . . . to call [Jas.J.] as a hostile witness,” the trial court

responded:

Absolutely not. If the Guardian Ad Litem hasindicated that the child
will not speak informally, the Court does not require or force children
totestify in proceedingsof thisnature. Thisisacivil case. Thisisnot
acriminal case. Thiscaseisamed towards the best interests of the
children.

The trial judge signaled that, in making the decision whether to allow the children to testify, she
ultimately was guided by the best interests of the child standard, even though the recommendation
of the children’s guardian ad litem carried great weight. According great weight to the
recommendation of theguardian ad litem, however, did not meanthat thetrial judgefailedto exercise
her discretion, as is apparent from the following colloguy between the trial court, the guardian ad

litem, and counsel for the mother’s fiancé.
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Counsel for the mother’ s fiancé asked that both children be called as hostile witnesses and
cross-examined because“ [t]he Government isintroducing what they saidin hearsay.”*? Theguardian

ad litem for the children opposed the request, saying:

[T]he children told astory, repeatedly they told the same story to the
detective and to the doctors and to the psychiatrists at the time that
this happened. | don’t know what good it would do amost a year
later to have them break it up to be cross-examined. They are small
children. Their memory may be hazy and may not be hazy. They
don’t want to talk about it and they told avery consistent story. And
| don’t know what good it would do now to cross-examine them.

The following exchange then took place:

THE COURT:  When they are approached in any way, is there
emotional - - isthere an emotional impact on them?

GUARDIAN AD LITEM:  Of telling the story[?]
THE COURT: Yes.
GUARDIAN AD LITEM:  Yes.

THE COURT:  Or speaking in front of their parents?

2 The trial court properly admitted statements Jas.J. made to medical personnel at the
Children’s National Medical Center less than aweek after the March 10, 1999 incident, under the
medical diagnosisand treatment exception to the hearsay rule. SeelnreS.S, No. 00-FS-609 (D.C.
April 17, 2003), 2003 D.C. App. LEXIS 220 (statement made by a child to a doctor at Children’s
Hospital after abuse by afamily member admitted under the treatment exception to the hearsay rule);
Jonesv. United States, 813 A.2d 220, 226 (D.C. 2002) (“* Under the medical diagnosis exception to
the hearsay rule, statements made by a patient for purposes of obtaining medical treatment are
admissiblefor their truth because the law iswilling to assume that a declarant seeking medical help
will speak truthfully to medical personnel.’”) (quoting Galindo v. United States, 630 A.2d 202, 210
(D.C. 1993)).
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GUARDIAN AD LITEM: Yes, thereis. They areafraid that their
mother is going to go to jail.

Thetrial court madeit clear that the children would not testify, evenif the government needed them
to prove neglect, because the guardian ad litem’ s position was consistent with the best interests of

the children:

With the [guardian ad litem’'s] opposition and [she] is the legal
representative of these children, the Court isnot going to requirethem
to testify. Now, if the Government can’'t make their case without
them, that’ sfine. If they can, that’sfine. But the Court is not going
toforcethemin opposition of their legal representative and fiduciary
who is supposed to do what isintheir best interests. The Court isnot
going to requireit.

In response to themother’ scounsel’ sinsistence that Jas.J. could “tell the court what happened inthe
absence of [her mother and her mother’ s fiancé because] thereisno harm,” thetrial judge declared:

“The Court has found there is[harm].”

“‘ Casesinvolving the[requested] testimony of abused children requirespecial consideration.””
InreBrandon W., 747 A.2d 526, 531 (Conn. App. Ct. 2000) (quoting Inre Noel M., 580 A.2d 996,
1001 (Conn. App. Ct. 1990)). Inmy view, that “ special consideration” must unfold under the sound
discretion of thetrial court, solong asthat discretion isexercised, see Johnson v. United Sates, 398
A.2d 354, 361 (D.C. 1979), and aslong asthat “* discretion [is] exercised not arbitrarily or willfully

but with regard to what is right and equitable under the circumstances and the law, and directed by
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the reason and conscience of thejudgeto ajust result.”” Id. at 361 (quoting Langnesv. Green, 282
U.S. 531, 541 (1931)). Inthiscase, thetrial judgelistened to the arguments of counsel regarding the
issue of whether the children should beinterviewed or should testify as hostile witnesses, and heard
other options mentioned, such as taking their testimony outside the presence of the parents. In
exercising her discretion as she resolved the issue, however, the trial judge concluded that any

testimony would cause harm to the children, and that it was in their best interests not to testify.

| seeno abuseof discretion. Wepreviously haverecognizedthat: “1nmost states, judgeshave
discretion concerning whether or not to interview achild, and aparty usually cannot require ajudge
to [do s0].” Inre AR, 679 A.2d 470, 476 (D.C. 1996) (citation and internal quotation marks
omitted). Moreover, where a guardian ad litem does not consent to the interview, as here, the
majority of jurisdictionsdisallow theinterview. Id. That thetrial court’ sdiscretionary rulinginthis

case was sound is apparent, even if one applies some sort of a balancing test.

Themother’ scounsel requested theinterview with Jas.J., not because shewanted “to gointo
exactly what happened,” or because of areasonable suspicion that Jas.J. had lied about the abuse of
K.C. and the infliction of physical punishment by her mother, but because she needed to know
“whether [Jas.J.] canrecall correctly what happened, if possible.” That the judge did not abuse her
discretion becomesclear, at | east to me, when that kind of vague purposeisbalanced against theharm
to the child of recalling the physical abuse of K.C. and the additional physical punishment of her
mother, and the fear that her testimony would cause her mother to go to jail. Allowing the children

to be called as hostile witnesses undoubtedly would have exacerbated the harm to children already
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in distress, and nothing on this record convinces me that Jas.J.”s account of the physical abuse on
March 10, 1999, would have been shaken. Indeed, Jas.J.’s account of what happened to her was
remarkably consistent, whether astold to Detective Wright-Taylor, or Dr. DeWolfe, or Dr. Herring.
In short, | would not vacate the trial court’s judgment of neglect on the ground that the trial court

abused its discretion by not allowing the mother to cal Jas. J. and Jam. J. as hostile withesses.

Nor would | vacate the judgment on the ground that the trial judge wrongly excluded the
testimony of Dr. Hamlin, an expert whom K.C. desired to call asawitness. On November 29, 1999,
the children’s guardian ad litem gave notice of her intent to call Dr. Rosa Herring as an expert
witness. The mother’s actual trial counsel®® entered her appearance on December 17, 1999, and
obtained a voucher to secure the services of aclinical psychologist, Dr. Lanning E. Moldauer, “to
rebut atherapy report and [to] testify[] [about] hisfinding.” The hearingsin thismatter commenced
on January 21, 2000. Not until February 10 and 11, 2000, did the mother and K.C. seek to present
expert witnesstestimony. By that time, two daysof hearings had been completed —on January 21 and

February 7.

Under the circumstances of thiscase, | see no abuse of discretion in excluding the testimony
of Dr. Hamlin. “Thedecision toimpose discovery sanctionsisleft to the broad discretion of thetrial
court.” Jung V. Jung, 791 A.2d 46, 49 (D.C. 2002) (citation and internal quotation marks omitted).

In aten-page order, the trial court explained its reasons for denying the request by the mother and

13 Prior to the entrance of the mother’s actual counsel at trial, three other individuals were
assigned to represent her. Two withdrew their appearances, and the mother claimed she never
received any communication from the third.
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K.C. to present expert testimony. It reviewed the case law and the arguments presented by the
parties, and weighed the appropriate factors. The court specifically stated that: “[T]he[guardian ad
litem] alleges to have no knowledge of the existence or content of the proposed testimony of Dr.
Moldauer, the [m]other’s witness. The [guardian ad litem] was also not aware of the alleged
examination by the other proposed expert witness, Dr. Hamlin.” Moreover, while the trial court
stated that “[t]he testimony of Dr. Hamlin seems especially probative of the issue of abuse charged

on the part of [K.C.] .. ..,” the court went on to say:

The fact remains however, that such justification remains mere
speculation without knowing more of the substantive aspects of the
proposed testimony. The standard to be applied in these instancesis
not prejudice, but “incurable prejudice,” . . .. Therefore, while the
exclusionof potentially relevant testimony may prejudicethe[m]other
and [K.C.], it isnot characterized as “incurable prejudice.”

Furthermore, Dr. Hamlin's testimony would not have refuted Jas.J.’s statements regarding the
incident of March 10, 1999. Asthetria court asserted: “ The fact that Dr. Hamlin’s treatment [of
Jam.J., not Jas.J.] took place before theincident on March 10, 1999, may mitigate its relevance but
the existence of histestimony may still refute some of the allegations of sexual and physical abuse.
.. aleged to have taken place before the incident in question.” In sum, | am satisfied that thetria

court did not abuse its discretion in excluding the testimony of Dr. Hamlin.

For the foregoing reasons, | would affirm the judgment of the trial court.
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